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Dear Counsal:

Before me is plaintiff’'s motion to compel, which seeks to require the
Strategic defendants to produce documents related to communication by and
among the Strategic Investor defendants that pre-date January 1, 2004, and post-
date the filing of this lawsuit, and to provide information regarding order flow
from the Strategic Investor defendants to exchanges other than PHLX. For the



reasons set forth below, defendants have failed to demonstrate that this information
Is not subject to discovery.

|. RELEVANT TEMPORAL SCOPE OF DISCOVERY

Plaintiff’s original discovery requests sought documents relating to
communications between the Strategic Investor defendants after January 1, 2004.
Defendants insisted that the time period is overbroad and, unilaterally, limited their
responses to communications between January 1, 2005 (the year in which PHLX
first began negotiating the stock sales challenged in this transaction) and June 6,
2006. Plaintiff did not consent to this limitation, but proceeded to negotiate this
and other disputes as the discovery process proceeded, and then filed a motion to
compel on May 8, 2007. Defendants object that the discovery request seeks
documents far removed from the subject of this litigation and, in any event, that
plaintiff’s challenge comestoo late. | cannot agree.

Plaintiff enjoys a broad and far-reaching discovery right. Court of Chancery
Rule 26(b)(1) allows for discovery “regarding any matter, not privileged, which is
relevant to the subject matter involved in the pending action, whether it relates to
the claim or defense of the party seeking discovery or to the clam or defense of
any other party.” Plaintiff’s theory is that, before their acquisition of stakes in
PHLX, the defendants arranged among themselves to provide Strategic Investor
defendants with a significant ownership stake in PHLX under similar, and quite
favorable, terms. The discovery record contains testimony by at least one
defendant that conversations between PHL X and employees of individual Strategic
Investor defendants took place in 2004." Communications between the Strategic
Investor defendants during this time period are certainly relevant to the question of
colluson. Similarly, there is no reason to suspect that any arrangement between
defendants terminated on the day that plaintiff filed his lawsuit, and that later
communications are irrelevant.

Defendants' lamentations over the burdens of plaintiff’'s request ring
similarly hollow. True, the Strategic Investor defendants may expend more effort
producing documents than they might have had they simply honored plaintiff's
discovery request at the outset. That is the gamble a litigant takes when a request
for document production is unilaterally narrowed by the receiving party. Plaintiff
never conceded to defendants’ narrower scope, and the Court is well aware of the

! See Reply Br. in Supp. of Pl.’s Mot. to Compel. Ex. B at 39.

2



protracted negotiations that have occurred throughout this litigation.” Plaintiff has
not let his discovery demands sit idle, and there is no unfairness in a decision to
require defendants to hand over information properly requested. The Court is not
asking defendants to do twice the work required of them, but rather insisting that
they may not take half measures.

II. ORDER FLOW TO OTHER EXCHANGES

Defendants' refusal to provide information regarding the routing of order
flow to exchanges other than PHLX is similarly meritless. As an initial matter,
defendants seem to have misunderstood the Court’s denia of their earlier motion
to dismiss, describing the “only issue in this case” as “whether the Exchange' s sale
of equity to the Strategic Investors exceeded the charter’s ownership authority.”®
Although that issue was, indeed, the cornerstone upon which the Court based its
denial of the motion to dismiss, no part of the motion was ever granted; nor has
any pat of plaintiff's complaint been eliminated. The adequacy of the
consideration provided by the Strategic Investor defendants remains an important
factor for consideration at trial, if for no other reason than as a factor to be used in
the calculation (and mitigation) of any eventual damages. Plaintiff maintains that
the Strategic Investor defendants colluded with each other and the directors of
PHLX to transfer the organization away from plaintiff investors for illusory
consideration. He is entitled to demonstrate that any increase in order flow
supposedly received as consideration in fact amounts to nothing more than passive
or organic growth.

Nor may defendants rely upon this information’s confidential and sensitive
nature as a basis to deny a discovery request. The Court has already provided
defendants with a confidentiality order binding upon all parties and their agents,
including the ability to designate information as “attorney’s eyes only.” | have
shown no hesitation to grant protective orders when necessary. Similarly, the fact
that plaintiff might have sought to obtain this data from a third party does not
obviate defendants' duty to honor the discovery request. The order flow in
guestion originates from defendants, and defendants may be expected to produce
the information themselves. If they find it more convenient to enlist the aid of a

2 Plaintiff has resolved the dispute on this issue with UBS, and Citadel has agreed to produce
communications that post-date the complaint.
3 Answering Br. in Opp'nto Pl.’s Mot. to Compel at 10.
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third party, they may do so, but plaintiff is not required to take additional discovery
from athird party in order to obtain information in defendants possession.*

Plaintiff’s motion to compel is granted in its entirety. Defendants have five
days to comply with this Court’s Order.

IT 1S SO ORDERED.

Very truly yours,

Il B oitln i

William B. Chandler 111

WBCIII:aar

* Defendants never suggest that they do not possess the information sought by plaintiff. Instead,
they point to the fact that information provided by defendants regarding order flow with PHLX
originated with the exchange, and that the information for al Strategic Investor defendants is
centrally stored with athird party. Plaintiff is under no obligation to seek third-party information
when defendants actually possess the information at issue. Of course, if defendants find it easier
to comply with plaintiff’s request by requesting that the third party produce order flow reports,
they are free to do so. Absent an explicit denia that they possess the requested information,
however, this Court has no reason not to compel production.
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