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This is a report on a petition to admit to probamopy of a will. In 1998,
Carl H. Bartelt executed a will that left his est&d his wife Lorraine, but in the
event that his wife predeceased him, Mr. Bartels&gte was to be divided between
his two children in the following manner: 65% ta ldlaughter Anne L. Raffaelle
and 35% to his son Paul A. Bartelt. Mr. Barteltite died on December 10, 2002.
Mr. Bartelt died on April 23, 2006. After Mr. Bait's death, Ms. Raffaelle was
unable to find the original 1998 will in her fatteeroom at the nursing home
where he had been residing at the time of his deattordingly, Ms. Raffaelle,
who had been named the alternative executrix ofdtber’s estate in the 1998
will,  has moved for admission of the copy in lieu ofahiginal will.

“A missing will, last in possession of the testaismpresumed to have been
discarded or intentionally destroyed with the intirat it be revoked.In re:
Marilyn S. Wilson Estatel 999 WL 504783 (Del. Ch.) (ORDER) (citifutney v.
Putney 487 A.2d 1125, 1127 (Del. 1984)). It is possillewever, to rebut the
presumption upon a proper showing of eviderSeePutney 487 A.2d at 1127.
To overcome the presumption of revocation, theypseeking to establish the
validity of the missing will must show that: (1)alid will was executed by the
decedent; (2) the terms of the missing will; andtk@ will was lost or

unintentionally destroyed and that the decedeastamentary intent was not

1 Mr. Bartelt’s wife was the named executrix in h898 will.



altered prior to his deattSee In Re Ainscow’s WIR7 A.2d 363, 365 (Del. Super.
1942).

The proponent in this case, Ms. Raffaelle, wastilg witness to testify at
the hearing held on February 16, 2007. In addtiols. Raffaelle’s testimony,
the following documents were admitted into evidenttee death certificates of
Carl H. Bartelt and Lorraine H. Bartelt, a copytleé 1998 Will of Carl H. Bartelt,
a copy of the 2002 Will of Carl H. Bartelt, andedtér from Stephen P. Ellis, Esq.,
the attorney who had drafted Mr. Bartelt's two willMs. Raffaelle’s search for
the original 1998 will in her father’s residencesnasuccessful because,
according to Ms. Raffaelle, her brother had appéreollected most of the
paperwork after their mother’s dedthMs. Raffaelle possessed a copy of Mr.
Bartelt's 1998 will that her mother had given hemetime around the year 2000.
Ms. Raffaelle testified that she had been undemtipeession that her brother had
the original 1998 will. She had spoken with hestber after their father’s death
and, according to Ms. Raffaelle, Paul Bartelt had her that his lawyer would file
the will. Ms. Raffaelle subsequently learned fribra Office of the Register of

Wills that no will had been filed, and so she hiegdattorney.

%In 2002, Charles Bartelt lived in a nursing homé&ieenwood, Delaware, and his wife lived in a house
on the property of the nursing home. Ms. Raffaikified that at some point in time her fathed ha
possession of the original 1998 will, and she dbedrher father as a precise record keeper who had
everything labeled. Ms. Raffaelle also testifirdtther mother took care of everything when she was
alive.

¥ Ms. Raffaelle recalled receiving the copy of hehéa's 1998 will before she left Maryland. She
currently lives in Minnesota.



Through her attorney, Ms. Raffaelle contacted terEllis, the attorney
who had drafted her father’'s 1998 will. Mr. Edl&l not have the original 1998
will, but he provided Ms. Raffaelle with a copyafvill that had been prepared for
Mr. Bartelt in August 2002. Under the 2002 will, Mr. Bartelt left his estatehis
daughter, son, and daughter-in-law Barbara A. Bart¢hree equal parts in the
event that his wife predeceased hirithe copy of the 2002 will was not signed,
and the letter from the attorney indicated thah&eé no knowledge whether the
original document had ever been sigfiellls. Raffaelle testified that she also
spoke with Barbara Bartelt, who lived in Wilmingtand had a close relationship
with her ex-in-laws. According to Ms. Raffaelleaf®ara Bartelt did not have the
original 1998 will, and did not know whether Mr. 1Bt ever signed the 2002 will.

Under the 1998 will, Ms. Raffaelle stands to inhariarger share of Mr.
Bartelt's estate than her brother. Ms. Raffaaititied that the reason her father
gave her the larger share was because he kneshbatinlike her brother Paul
Bartelt, would give some of the inheritance to Paexk-wife, Barbara Bartelt,
which would benefit Mr. Bartelt's grandchildren. siVRaffaelle testified that the

1998 will reflected her father’'s wishes. She agpressed her belief that her

* Although the scrivenor’s testimony would have bieetpful to the Court in deciding this mattifr.

Ellis was not called as a witness, nor did he mtewan affidavit in support of the petition.

®>Ms. Raffaelle testified that Barbara and Paul Badieorced some time prior to 1998.

® According to Mr. Ellis’s letter, his law office had alsepared an identical will for Lorraine Bartelt, which she
signed, but Mr. Bartelt had not been present in thee#ind Mrs. Bartelt had been given the original will to take t
her husband.



father never intended to revoke his 1998 will, #rat the original 1998 will was
lost in a box somewhere.

The copy of the will submitted is dated Januaryll988. It is signed by
Carl H. Bartelt, witnessed by three people, and notarized in a sramhich would
make it valid and self-provingSeel2 Del. C. 8§ 202, 1305. It appears clear from
the evidence that in 1998 Mr. Bartelt executed|a waill, the terms of which are
set forth in the copy which Ms. Raffaelle seekadmit to probate.

There remains the final factor set forthimRe Ainscow’s Willwas
sufficient evidence presented at the hearing tocoree the presumption that Mr.
Bartelt intended to revoke his will? Weighing #nadence, | find that there was
not sufficient evidence presented to overcome teeymption that Mr. Bartelt
intended to revoke his 1998 will. In the first ggathe only testimony was
provided by the petitioner, who was not a disirdtzd witness. Ms. Raffaelle
stands to inherit a greater share of her fathatate if the copy of the 1998 will is
admitted to probate than by intestate succesduore significant, however, is the
2002 will, evidence strongly implying that Mr. Baltthad changed his
testamentary intent before his death. The 200Radded a new beneficiary, Mr.
Bartelt’'s daughter-in-law, who was to receive ohieet of Mr. Bartelt's estate

equally with his daughter and son. Moreover, tteppsed scheme of distribution

"Ms. Raffaelle testified that the signature on thpycis her father’s signature.



in Mr. Bartelt's 2002 will is consistent with MsaRaelle’s own testimony that her
father had wanted some of his estate to go to BamBartelt in order to provide for
his grandchildren.

There is no evidence, however, that the 2002 val wver executed. “Itis
presumed that someone who had a will intendedededitate.”In the Matter of
Purported Last Will and Testament of Joseph L. iKkgkl, 1995 WL 106504 (Del.
Ch.) (ORDER) (citingBank of Delaware v. Harrjsl58 A.2d 924 (Del. Ch. 1960)).
This presumption appears to conflict in the presase with the presumption that
a missing will was destroyeghimo revocandi Nevertheless, the evidence in this
case that the 1998 will was lost, and not revokedinimal. It consists primarily
of Ms. Raffaelle’s belief that her father neveremtled to revoke his 1998 will, and
her belief that the 1998 will was lost in a box swvhere. The fact that a new will
was prepared for Mr. Bartelt in 2002, on the otiamnd, supports the presumption
that Mr. Bartelt intended to revoke his 1998 wilt the time the new will was
drafted, however Mr. Bartelt was in a nursing hand his wife, who apparently
took care of everything for Mr. Bartelt when shesvedive, died approximately
four months later. In all likelihood, these circstiances prevented Mr. Bartelt
from executing the 2002 will and dying testate.céwingly, | recommend that the
copy of the 1998 will of Carl H. Bartelt produceyl Ms. Raffaelle not be admitted

to probate.



