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[. Introduction

This case originally involved a complaint by pl#inRosemary Orner to enjoin
three affiliated defendants, each of which is atéohliability company, from arbitrating
certain claims they had filed against Orner. Taseds now about whether an arbitration
award entered for the affiliated defendants, aradreg Orner, (the “Award”) should be
vacated. The case underwent this transformatioause the arbitrator, Paul Cottrell (the
“Arbitrator”), decided to proceed with the Arbitian in the absence of a court order
staying or enjoining the proceeding. After recegvseveral clear communications from
the Arbitrator of that intention — including an erdo that effect — Orner neither
sought expedited treatment of her request for pmation against arbitration nor
prepared for arbitration. Indeed, when the datehfe Arbitration hearing came, Orner
failed to show up. The Arbitrator’s staff calledr@r’s counsel to ask where he was, and
was told that Orner would not participate.

The Arbitrator went on to hold the hearing and éska detailed decision,
rendering the Award in favor of the affiliated dedants. Orner and the affiliated
defendants have since tangled in submissions d@bewbnsequences of this odd course
of events.

In this decision, | conclude that the entry of &ward does not render this case
moot because Orner may, as she has done, seekettheeAward vacated. Orner makes
two arguments as to why the Award should be vacatée first is that the dispute that
was arbitrated was not arbitrable under an agreewigémone of the defendants and

therefore the Arbitrator had no authority to ererAward against Orner on claims she



had not agreed to arbitrate. In this decisiommratude that an extremely capacious
arbitration clause included in a contract betweeme©and one of the affiliated
defendants does, when interpreted under Marylamgtaciples as it must be, cover the
claims that were arbitrated.

The second argument that Orner makes is that trewd\must be vacated because
the Arbitrator abused his discretion by refusingty the Arbitration until this court
ruled on Orner’s request to enjoin the Arbitratidralso reject that argument. Orner
proceeded in this court with no urgency. She didseek expedited treatment, even after
receiving notice from the Arbitrator on several @aions that the Arbitration would not
be stayed in the absence of a court order. R#taarmoving with alacrity in this court,
Orner took the least responsible course of actassiple. She sat on her hands here and
simultaneously ignored her obligations under theedaling order set by the Arbitrator,
failing to attend to deadlines or even to appe#natirbitration. In view of that course
of conduct and the clear notice the Arbitrator gagkn of his intent to proceed — notice
which gave Orner the chance to seek expedition-kefreannot find that the Arbitrator
abused his discretion in refusing to postpone thmtration. Therefore, | find no basis to
vacate the Award and will enter a judgment in tfidiated defendants’ favor enforcing

that Award.



Il. Facts

Here are the key undisputed facts as they emeogetfie record before me, such
as it is*

Plaintiff and Delaware resident Rosemary Ornerrisah estate agent with Re/Max
Premier Properties Ltd. in Ocean City, Marylandpvaltso sells homes across the border
in Sussex County, Delaware. Defendant Country &tavestment Group, LLC
(“Investment Group”) is a Maryland LLC formed bywaryland family named the
Colemans for the purpose of facilitating their ggpation in various real estate
development activities. In particular, Investm@nbup was used by the Colemans as the
entity facilitating their involvement in developitgo residential housing developments
in Sussex County, Country Grove and Oakridge Vdlago that end, eponymously
named, affiliated Delaware LLCs, defendants Margl&mhore Homes at Country Grove,
LLC (“Country Grove”) and Maryland Shore Homes atk@idge Village, LLC
(“Oakridge Village™), were formed. Because theatafants are affiliates and take a
common position on the issues before the coudnkgally refer to them collectively as
the “Investment Group.”

In November of 2004, the Investment Group’s Oaleidlglage affiliate orally
reached an agreement of some sort with Orner anenhgloyer, Re/Max Premier
Properties, Ltd., for Orner to sell homes locatethe Oakridge Village development. In

January of 2005, the Investment Group expandedlationship with Orner, through its

! The record is not ideal. The parties’ submissimuistogether the key documents in a less than
organized and comprehensive manner.



Country Grove affiliate, and authorized her to selines in the Country Grove
development. As with the prior agreement, Ornenderstanding as to her role in selling
homes at Country Grove was not committed to writing

Shortly after having been engaged to find buyersHe Investment Group’s
Oakridge Village and Country Grove developmentSuissex County, Orner and her
husband bought two non-voting shares in the Investr@roup for $100,000. In
purchasing her units, Orner executed a Subscrigtgreement that contained a broad
arbitration clause (the “Arbitration Clause”) purfiog to require arbitration before the
American Arbitration Association (“AAA”) to resolveany and all claimgother than
claims for injunctive or other equitable reli@®w or at anytime hereaftes to which the
Companydefined as the Country Grove Investment GroupCl,lits officers or
Managertheir affiliates attorneys, accountants, agents or employeeshand t
undersigned [i.e., Orner], his successors or assitay be adverse parties, whether
arising out of this agreemeat from any other caus& The Subscription Agreement
contained a provision specifying that its termsemer be interpreted under the laws of
Maryland.

On January 6, 2006, the Investment Group termin@teer’s right to sell homes
at Country Grove and Oakridge Village. Three dayer, Orner locked the doors to a

model home in Oakridge Village that she was rentmtipe Investment Group for use as

2 Letter from Joseph C. Raskauskas to Vice Chandedlo E. Strine, Jr., August 27, 2007, at
Ex. 1 (Class A Non-Voting Shares Subscription Agregt) (hereinafter “Subscription
Agreement”), at 6-6 (emphasis added).



a sales office. The Investment Group and Ornen slisputed who owed who what in
the wake of the break-up. For its part, the Inwesit Group alleged that Orner failed to
perform in her role as its real estate agent amutgudb to instances where she kept a
model home in Oakridge Village open only internmitte, failed to return telephone calls
to prospective home purchasers, failed to postdotthe Multiple Listing Services, made
MLS posts that were both misleading and unethroakle promises of delivery dates to
home buyers that she knew were unrealistic, antstated claims to commissions. On
June 9, 2006, the Investment Group filed a demandrbitration before the AAA
making these allegations.

For her part, Orner claimed that between Novembé#d2and her termination on
January 6, 2006, she sold 24 homes on behalf ofit@oGrove and Oakridge Village
and was owed commissions for several of those.sdles various claims and
contentions of Orner and the Investment Group diggrtheir duties to each other
arising out of Orner’s efforts to sell homes in @euntry Grove and Oakridge Village
developments will be referred to simply as the “@assions Dispute.”

For the sake of clarity, it is also useful to nthtat the Commissions Dispute does
not require for its resolution the enforcementraeipretation of the Subscription
Agreement. The only relevance of the Subscriptigreement to the Commissions
Dispute involves the question of whether the Adiitm Clause requires that Dispute to
be arbitrated, rather than litigated in a court.

When the Investment Group filed for arbitrationtwihe AAA, it sought to have

the Arbitration conducted in Towson, Maryland. fame 27, 2006, Joseph Raskauskas,



as attorney for Orner, sent a letter to the AAAuang that the Commissions Dispute was
not arbitrable and that if the dispute was arbleabowson, Maryland was not
acceptable as the site for arbitration. The laibgection was consistent with the
Arbitration Clause itself, which gave Orner, as plagty defending the Arbitration, the
right to “select” the “site[] of arbitration . provided that such site[] is within the United
States and is the site of such person’s princigsitlence or place of businesShe

chose Delaware.

The very next day, Orner filed this suit purportioghave this court enjoin the
Arbitration under § 5703(b) of the Delaware Unifofrbitration Act (‘DUAA”).* Orner
did not seek expedited treatment of her claim.

On June 30, 2006, the AAA advised the parties‘ihahe absence of an
agreement by the parties or a court order stayiisgnatter, the [AAA] will proceed with
administration pursuant to the Ruléslh the wake of that notice, Orner did not seek
expedition of this case. Instead, on August 3062@rner requested postponement of
the Arbitration from the AAA pending the outcometbis suit.

That request was denied at a preliminary hearitdg) dr@ November 8, 2006,
before the Arbitrator. The Arbitrator then rulédt he would defer the issue of

arbitrability to the Court of Chancery and set lestule for the case “[u]ntil a court

% Subscription Agreement at 6-6.
*10Del. C.§ 5703(b).
® Hjortsberg Aff. Ex. B (Letter from Paris N. EafeAA Case Manager, June 30, 2006), at 18.



ruling is issued® In his later Award of April 4, 2007, the Arbitmatrecalled his rulings
at the November 8, 2006 preliminary hearing telés@mce:

| advised that, given the Petition pending in thHeadtery

Court, | would not decide issues of arbitrabilibyt that the

arbitration would proceed unless [Orner] obtainedoart

order enjoining it. As stated during this call, also

scheduled the arbitration hearings to take placlarch

2007 in order to give the Respondent sufficientetito

secure a decision from the Chancery Céurt.

On behalf of Orner, Raskauskas has continued ist ith&it he believed that if it
came down to it, the Arbitrator would stay the Awr&iion proceedings if this court had
not yet ruled on Orner’s contention that the Consioiss Dispute was not arbitrable.

The problem with that argument is that the undispwecord of communications
from the AAA and the Arbitrator belie it. As notatie AAA sent a confirmatory letter
to Raskauskas and Maryland counsel for the Invedt@eoup, dated November 21,
2006, confirming the various deadlines the Arbdrdtad established at the November 8
conference. These included the requirements thagge document requests by
December 1, 2006, produce those documents on oreébdanuary 8, 2007, attempt to
agree to exhibits on or before February 23, 200d,cmplete discovery on or before
February 28, 2007. Most important, the letter coméd that the Arbitrator had set
March 6, 7 and 8, 2007 down as the dates on whefinal hearing would be held. To

make things even clearer, the AAA also sent a aaifthearing on November 27, 2006,

® Letter from Joseph C. Raskauskas to Vice Chandedio E. Strine, Jr., August 9, 2007, at EXx.
6 (Letter from Karen Fontaine, AAA Case ManageR&rties, November 21, 2006).

" Hjortsberg Aff. Ex. D (Order and Award of the Arieam Arbitration Association, April 4,
2007) (hereinafter “Arb. Award”), at 3-4.



further advising Orner that those dates should &ked prominently on her calendar.
Still, Orner did not seek to have her case ind¢bisrt expedited.

On December 28, 2007, Orner again asked the AAA feostponement of the
Arbitration. By that time, Orner had already mseDecember 1, 2006 deadline to
exchange document requests with the InvestmentgSradrner’s lack of action was
consistent with her overall approach to the Arlibraprocess. Despite the lack of any
order by the AAA or the Arbitrator staying proceegs, Orner’s counsel simply ignored
the schedule set by the Arbitrator and clearly camicated to Orner and him by the
AAA.®° Orner's counsel Raskauskas appeared to be cdately on the notion that the
Arbitration hearing could not take place until tiesolution of this cas¥.

At the same time, however, Raskauskas continuéltm seek expedition of this
case. At most, Raskauskas haggled with his opgasinnsel in this action over a
briefing schedule, purporting to make his agreen®atbriefing schedule contingent on
his opponent’s agreement to have the Arbitratiostgmned. No agreement to that effect

was ever reached. Yet, Raskauskas never approdehedurt on behalf of Orner to ask

8 In a letter dated January 17, 2007 sent to the AAd copied to Orner’s counsel Raskauskas,
the Investment Group’s lawyer, Matt Hjortsbelgscribed Raskauskas as confirming via
voicemail messages that Orner “ha[d] no intentibproducing any documents given her
pending, yet dormant, action . . . to stay the #alion.” Hjortsberg Aff. Ex. C (Letter from
Matthew G. Hjortsberg to Robert E. Leif, AAA Casahager, January 17, 2007), at 1.

°E.g, Glikin Aff. Ex. A (Letter from Joshua A. GlikirotPaul Cottrell, February 21, 2007), at 2
(“Finally, although the Scheduling Order in thisbitration requires the parties to agree on
exhibits for the arbitration no later than Frid&gpruary 23, 2007, Mr. Raskauskas has stated
unequivocally that he will not agree to anythintated to this Arbitration.”).

19 According to the Arbitrator, “[Orner]'s counsebkal asserted on various occasions that the
arbitration hearing could not legally take placedaese a Chancery Court action contesting
arbitrability had been filed. In response, [thdifmator] stated that, in the absence of an order
from the Court, the arbitration hearing would pred¢é€ Arb. Award at 4.



for expedition. Instead, he proceeded with a imge§chedule that culminated on March
22, 2007 after the Arbitration hearing was to be completed.

The AAA continued to make its position regardihg procession of the
Arbitration plain. In January, the Investment Gydwad opposed the continuance of the
Arbitration requested by Orner. On February 8,72@0e Arbitrator rejected Orner’s
request for a continuance and ordered that thetrtlin scheduled for March 6, 7, and 8
would proceed.

Despite receiving an order clearly indicating ttet Arbitration would proceed as
scheduled, Orner did not move to expedite this oaser any order of this court staying
the Arbitration hearing until the arbitrability ggten could be resolved.

March 6, 2007 arrived. The Arbitrator was read¢ar the Commissions
Dispute. The Investment Group was present. BoeOand her counsel were absent.
After Orner and Raskauskas failed to show up astiheduled time, the Arbitrator’s staff
called Raskauskas and asked him if he was plarmomrggtending the Arbitration.
Raskauskas indicated that he and his client Oreee wot going to participate. This was
consistent with an earlier decision made by Rast@jscommunicating that he would
not attend and that he would be on vacation.

The Arbitrator determined to proceed with the hegrand heard the Investment
Group’s evidence and arguments regarding the Cosnonis Dispute, which touched on
matters including bonuses and commissions allegialyOrner, rent for the lease of a
model home that Orner owned which was used byrtxestment Group as a sales office

in the Oakridge Village development, personal priypéncluding furnishings the



Investment Group could not recover after Orner éocthe doors to the model home, the
value of deposit checks and reservation listsdtw in the two developments, and the
Investment Group’s contention that Orner was regliio return certain commissions and
bonuses that had been paid to her.

On March 9, 2007, the Arbitrator directed the gartio send him their requests for
proposed awards by the end of that day. Raskasskdas response to the Arbitrator
three days later on March 12, 2007, alleging (isestently with the undisputed record)
that the Arbitrator had agreed in the November0®62teleconference hearing and had
represented that the Arbitration would be postpamn&d after this court had ruled, and
that Raskauskas had been unaware that any joirtiiesxhad been filed before the
hearing date. The Investment Group responded s&driakas, noting that the
Arbitrator’'s Order of February 8, 2007 had madeawctbat the Arbitration was
proceeding, and pointing out that Orner had nogkebaxpedition in this court.

On April 4, 2007, the Arbitrator entered the Awandavor of the Investment
Group in the amount of $42,136.58. The Award wa®mpanied by a written opinion
articulating the basis for the Award.

Raskauskas claims that he did not receive a cogyeof\pril 4 Award from the
AAA, and that the first time he obtained a copyha Award was on May 14, 2007,
when his opposing counsel in this case, Craig Kardiaxed one to him. The AAA

Rules do not provide for any redetermination ofritexits of a claim after an award is

10



issued, and therefore Orner contends that herrenhgdy for setting aside the Award is
an order of this court:
lll. Analysis

This odd chain of events had the effect of muliipdythe issues before this court.
Because the Arbitration was held and an Award edtbefore the parties presented this
court with arguments regarding whether the CommnssDispute was arbitrable,
additional questions arose. For its part, the $hment Group argued that the entry of the
Award mooted this case, because Orner could neelooigtain an injunction against the
procession of an arbitration that had already lbexeh. Orner responded that the
guestion of arbitrability remained, because if @@mmissions Dispute was not
arbitrable, then the Arbitrator's Award should lscated because entering it was beyond
his authority. Alternatively, Orner argues thag thward should be vacated because the
Arbitrator abused his discretion by refusing totpose the Arbitration until Orner’s
claim that the Commissions Dispute was not arbigraas decided.

Distilled into questions, the following issues rgquesolution. First, does the
Arbitrator’s entry of an Award against Orner moet largument that the Commissions
Dispute was not arbitrable? Second, if not, wasGbmmissions Dispute arbitrable?
Finally, if the Commissions Dispute was arbitralsieould Orner be granted relief from

the Arbitrator's Award because she and her coutigahot, due to their own tactical

1 SeeAmerican Arbitration Association, Commercial Arsition Rule R-36 (allowing the
arbitrator to reopen a hearing only “before the rawa made”);jd. at R-46 (“The arbitrator is not
empowered to redetermine the merits of any claneeaaly decided.”).

11



choice, participate in the Arbitration hearingaddress these questions in turn, after
addressing a choice of law issue that the pattesselves somewhat elided.

A. Which Statute Applies: The FAA Or The DUAA?

Orner initially sought to enjoin pending and futambitration of the Commissions
Dispute under 8§ 5703 of the Delaware Uniform Adiditbn Act, and now moves that the
Award be vacated under the same statute. Alththglinvestment Group has not
guibbled much over Orner’s invocation of the DUAAannot apply that statute because
it is inapplicable to the current dispute.

By its plain terms, the DUAA only applies when tieaties make “an agreement

... providing for arbitration in this stat&”The DUAA does not govern the
Subscription Agreement here because the partiesadithake such an agreement.

The Subscription Agreement states that “[t]he sifesrbitration and any
counterclaims shall be selected by the person sgaimom arbitration is sought provided
that such site[] is within the United States anthessite of such person’s principal
residence or place of businedd.That the Arbitration proceeded in Delaware result
from the happenstance that the Investment Grougheagarty that filed for arbitration
and that Orner was the respondent. Had the reles feversed — a real possibility in
this situation — the Investment Group could havaléd venue” and chosen Maryland,

its home state and the state whose law governSuhscription Agreement, as the site for

1210Del. C.§ 5702(a)SBC Interactive, Inc. v. Corporate Media Partnet898 WL 749446, at
*3 (Del. Ch. 1998)see alsdsen. Elec. Co. v. Star Tech., In£996 WL 377028, at *11 (Del.
Ch. 1996).

13 Subscription Agreement at 6-6.

12



the Arbitration. In that circumstance, Orner’s cargument would seem to indicate that
Maryland’s version of the Uniform Arbitration Actomld be applicable, especially
because Maryland was the choice of law the pami@de in the Subscription Agreement
itself.** In other words, in Orner’s view, the questiomdfich statute to apply to
disputes like this would depend on post-signinghévéke which party filed for
arbitration and whether a party had moved its doenio the meantime. That sort of
uncertainty is inefficient. No doubt that is agea the DUAA clearly limits its own
applicability to agreements between parties totia@ta in Delaware.

Rather than either the DUAA or its Maryland couptet, the Federal Arbitration
Act is the statute more clearly pertinent to théSuiption Agreement. The FAA
governs any arbitration agreement affecting in&estommercé® which the
Subscription Agreement clearly does. As it turag the FAA’s applicability has no
material bearing on the outcome of this disputedést the FAA, parties need not
arbitrate disputes that they did not agree to mtait’ To determine whether a dispute is

governed by a contractual arbitration provisionyre®acting under the FAA have been

14 Maryland's trigger for the application of its arhition act, the Maryland Uniform Arbitration
Act, is arguably implicated by the choice of laveyision. Md. Code Ann., Cts. & Jud. Proc.

8 3-202 (“An agreement providing for arbitrationden the law of the State confers jurisdiction
on a court to enforce the agreement and enter jadgon an arbitration award.lRourke v.
Amchem Prods., Inc835 A.2d 193, 209 (Md. Ct. Spec. App. 20G8jd, 863 A.2d 926 (Md.
2004) ("When an agreement’s choice of law clauseipes that disputes will be resolved in
accordance with state law, however, the selectad’starbitration act governs issues concerning
arbitration under the agreement’s arbitration adl)s

15SBC Interactive1998 WL 749446, at *3 (refusing to apply the DUAAan agreement and
instead applying the FAA because the agreemenigedyor arbitration in New York City,
rather than Delaware).

Y9u.s.c.881&2.

" First Options of Chicago, Inc. v. Kaplai14 U.S. 938, 944 (1995).
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directed by the United States Supreme Court toyapel contract law of the state whose
law governs the contratt. The same method would be required under the DUAA
because this state’s law requires that deferengaideto choice of law provisions in
commercial contractS. Under either of the statutes, resolution of tiaise therefore
would require me to determine the effect of theithaion Clause in the Subscription
Agreement under Maryland law. If that inquiry giglthe result that the Commissions
Dispute was not covered by that Arbitration Cladlke,Award must be vacatél.
Likewise, the applicability of the FAA has littleelring on the question of
whether the Award should be vacated because th&r#dy refused to postpone the

hearing at Orner’s request.Under the FAA, an arbitration award can be vatateen

181d. at 945;see e.g, Mastrobuono v. Shearson Lehman Hutton,,16&4 U.S. 52, 57 (1995);
Volt Info. Sciences, Inc. v. Bd. of Trs. of Lel&tdnford Junior Uniy.489 U.S. 468, 478 (1989).
19E.g, Annan v. Wilmington Trust G&b59 A.2d 1289, 1293 (Del. 1989) (applying Delasigr
policy of enforcing choice of law clauses in comaigrcontracts where the law to be applied
“bears some material relationship to the transatfio

20 Even if neither the DUAA nor the FAA applied, titohal principles of equity make relief
available to a party facing arbitration or an adiion award as to a matter it did not agree to
arbitrate. SBC Interactive, In¢1998 WL 749446, at *4 (Del. Ch. 1998) (holding @ourt of
Chancery has subject matter jurisdiction to enfoveeate, or modify an arbitration award
rendered under the FAARresser Indus., Inc. v. Global Indus. Tech., |d©99 WL 413401, at
*4 (Del. Ch. 1999) (“This court’s traditional equifurisdiction also includes the authority to
enjoin an arbitration because the claims soughetarbitrated were not committed to arbitration
by the parties.”)see Moss v. Prudential-Bache Sec.,,I6B81 A.2d 1138, 1140 (Del. 1990)
(“The Court of Chancery clearly had subject mgtiesdiction to enforce awards rendered
under the Federal Arbitration Act.”).

L Orner has advanced an odd argument. Concedingadbéems with her contention that the
Subscription Agreement is covered by the DUAA drat the FAA therefore likely governs, she
says | should apply the DUAA as a procedural setilafs, akin to rules of civil procedure. |
perceive no reasonable basis to call the DUAA mygmebcedural, much less to substitute its
substantive provision®(g.8 5714(a)(4)) for the pertinent FAA provisiorsd, § 10(a)(3)) or
principles of Maryland law Cf. Prefatory Note to the Uniform Arbitration Aat ii (2000) (“In
contrast to the ‘front end’ issues of enforceapidihd substantive arbitrability, there is no
definitive Supreme Court case law speaking to teemptive effect, if any, of the FAA with

14



“the arbitrators were guilty of misconduct in rafgsto postpone the hearing, upon
sufficient cause showrfa circumstance similar to that covered by § 57)(4Jaf the
DUAA.?® Therefore, there is no perceptible conflict betwéhe statutes.

B. Is This Case Mooted Because The Award Was Ed®er

As the prior section presaged, the entry of the riveid not moot this case.
Although it is, of course, true that the preciserf@f relief Orner originally sought — an
injunction against the Arbitration — is now untimeher underlying claim that the
Commissions Dispute was not subject to an agreetaanrbitrate and that the Dispute
should therefore be adjudicated in a court remaaisie?* Consent to arbitration is a
guestion of contract, and one party to a disputg meh compel the other to arbitrate in

the absence of a prior agreement to the confrary.

regard to [the standards and procedure for vacatafirmation and modification of arbitration
awards].”).

29 U.S.C. § 10(a)(3).

23 Section 5714(a)(4) requires a court to vacatenardwhen “[t]he arbitrators refused to
postpone the hearing upon sufficient cause beiog/shiherefore . .. .” 1Del. C.§8 5714(a)(4).
Notably, the Maryland Uniform Arbitration Act alsses nearly identical language, requiring a
court to vacate an award when “[t]he arbitratofased to postpone the hearing upon sufficient
cause being shown for the postponement. . . .” Gtale Ann., Cts. & Jud. Proc. § 3-224(b)(4).
24 In SBC Interactive, Inc. v. Corporate Media Partndhss court found that there was “no
meaningful distinction between enforcing and vamatin arbitration award and modifying an
arbitration award in the context of a subject mgttasdiction inquiry.” 1998 WL 749446, at *4
n.23 (Del. Ch. 1998). Likewise, Dresser Industries, Inc. v. Global Industrial Teoloyies,

Inc., this court found that “[tlhe FAA ‘does not reqeliparties to arbitrate when they have not
agreed to do so’ and ‘simply requires courts ter® privately negotiated agreements to
arbitrate, like other contracts, in accordance witir terms.” 1999 WL 413401, at *4 (Del.
Ch. 1999) quoting Volt Info. Sciences, Inc. v. Bd. of TreLeiand Stanford Junior Uniy489
U.S. 468, 478 (1989)).

5 E.g, First Options of Chicago514 U.S. at 948ylastrobuong514 U.S. at 62-63, & n.%/olt
Info. Sciences489 U.S. at 475-76.
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The Subscription Agreement contains a choice o$lpmvision requiring it to be
interpreted in accordance with Maryland [&vUnder Maryland law, “[t]he extent of an
arbitrator’'s authority . . . depends on the languafjthe submission to arbitration. A
decision by an arbitrator on any matter not refkmesubmitted to him is beyond his
authority, and is therefore void” Therefore, if the Commissions Dispute was not
arbitrable, the Award must be vacated.

C. Did Orner Consent to Arbitration?

Both Orner and the Investment Group believe thatdburt, rather than the
Arbitrator, should decide the question of whettmer Commissions Dispute is

arbitrable” | decide that question now.

26 Subscription Agreement at 6-6.

2" Brzowski v. Md. Home Improvement Comn691 A.2d 699, 711 (Md. Ct. Spec. App. 1997);
see alsaCont’l Mill & Feed Co. v. Doughnut Corp. of Ajd8 A.2d 447, 450 (Md. 1946) (same);
Pumphrey v. Pumphreg$91 A. 235, 236 (Md. 1937) (same).

8 The parties’ agreement that | should decide atbility obviates the need to consider a
complicated question. Because the parties chaeadion under the AAA, a line of cases
exists that considers an election to arbitrate utide AAA Rules (which permit arbitrators to
decide questions of arbitrability) to be “clear amimistakable evidence” that the parties have
consented to have an arbitrator determine arbittyabufficient to satisfy the rule dfirst

Options of Chicago, Inc. v. Kaplarh14 U.S. at 944. Our Supreme Court recentlyeitnat
line. See James & Jackson, LLC v. Willie Gary, 1.BG6 A.2d 76, 78 (Del. 2006) (adopting as
a matter of policy the majority view that even af@st Options simply agreeing to arbitrate
with reference to the AAA rules constitutes clead anmistakable evidence of consent to
arbitrate arbitrability). But a notable disserftem that line has been the federal District Court
for the District of Maryland, which has predictdzt the Maryland Court of Appeals —
Maryland’s highest court — would conclude that there decision to use AAA arbitration was
not a clear indication of the parties’ agreemeritaee the question of arbitrability decided by an
arbitrator rather than a couriesselhorst v. Munsey Bldg. L.L.L.R005 WL 327532, at *13
(D. Md. 2005) (citingMartek Biosciences Corp. v. Zucca2904 WL 2980741, at *3 (D. Md.
2004)). Because the Subscription Agreement ietmterpreted under Maryland law, those
decisions would suggest that a court, rather tharArbitrator, would decide whether the
Commissions Dispute is covered by the ArbitratidauSe in the Subscription Agreement. But
there is another final pivot. Unlike Delaware gmudence on the point, suchCAgS

16



Orner’s essential argument that the Commissiogplde is not arbitrable is a
simple one. She says that the Subscription Agraemas entered into after the oral
understandings by which she came to perform reateesales work for the Investment
Group’s affiliates, Oakridge Village and Countryo@e. Orner thus claims that there is
an inference to be drawn that the later — by arfemnths — Subscription Agreement
could not have been intended to set forth the naetbioresolving disputes under the
parties’ prior oral agreements. Rather, Orner @sghat the Arbitration Clause’s breadth
was designed solely to make sure that any claimngftype, she made in her capacity as
an investor in the Investment Group was coverethaiyClause. She says it cannot be
read as addressing claims related to her separdtpra-existing status as a realtor
working for the Investment Group’s affiliates, CoiynGrove and Oakridge Village.
Orner therefore asks that | interpret languagéencontract which refers any dispute
“arising out of th[e] agreement from any other causdo only mean any dispute
“arising out of or related to” the Subscription &gment. Under this reading, Orner

claims the Commissions Dispute is not arbitrablealbse resolution of the Commissions

Properties-First, Inc. v. P.W. Scott Associates,,|#48 A.2d 389, 392 (Del. 2000), Maryland
courts have held that when an arbitration claukeaad, a doubtful question about arbitrability
should be determined by the arbitrator herselfemathan a courtContract Cons., Inc. v. Power
Tech. Ctr. LR 640 A.2d 251, 253 (Md. 1994¢rown Oil & Wax Co. v. Glen Constr. C&78

A.2d 1184, 1190 (Md. 1990) (interpreti@pld Coast Mall, Inc. v. Larmar Corp468 A.2d 91,

97 (Md. 1983)). The continuing force of that raaiag afterFirst Optionsis, candidly, murky.
Compare Allstate Ins. Co. v. Stinebau§B4 A.2d 87, 94 (Md. 2003) (suggesting in ditiatt
arbitrator decidesyith First Options 514 U.S. at 944-45 (1995) (requiring that ambigaiin

who decides arbitrability be resolved by a couRprtunately, | need not opine where that curvy
road ultimately ends. Having both agreed thablusth decide the question of arbitrability, Orner
and the Investment Group have relieved me of tleel @ consider whether the Subscription
Agreement contemplated that the Arbitrator wouldide disputes over arbitrability.
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Dispute does not require interpretation or enforetnor even the existence, of the
Subscription Agreement. To read “any other caasetovering well, “any other cause,”
would in Orner’s view be unreasonable because ltledvoover a universe of possible
claims (like a car accident on the grounds of Cgu@trove between Orner’s vehicle and
one owned by the Investment Group) that the pacaesiot have reasonably
contemplated when entering into the SubscriptioreAment.

In response, the Investment Group contends teaAthitration Clause in the
Subscription Agreement is a capacious one thatlgleaeeps in any dispute between
Orner, on the one hand, and the Investment Grodptauaffiliates, on the other. Given
that Orner was invited by the Investment Groupdodme one of its investors shortly
after having become engaged by it to act as a sgpeesentative, the Investment Group
argues that there is nothing unreasonable or ualbeiut giving effect to the plain words
of the Arbitration Clause. Those words, when gittegir ordinary meaning, simply
reflect an agreement between sophisticated pavitesa multi-faceted commercial
relationship to resolve all their disputes by adtion. Given that the public policies of
our nation and the two states in which the pargsgle all favor arbitration, the
Investment Group contends that there is no progsgisbdor a court to conclude that
holding Orner to her promise threatens her with amiairness, much less the loss of a
fundamental right.

The basic Maryland contract law principles thastrie applied to resolve this
disagreement are familiar. As a matter of genawatract interpretation it is true, as

Orner notes, that Maryland courts seek “to avoidrpreting contract language between
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two parties in a manner that is void of a commosisah perspective® A court may
prefer a construction that makes a contract fadrr@asonable over one that leads to
either a harsh or unreasonable re§uBut this preference for “reasonable” construction
over “harsh” ones is contingent upon there beinmaial ambiguity in the contract.
Maryland law requires that all contracts be intetgd in accordance with their plain
meaning. “When the words are clear and unambigumeording to their commonly
understood meaning, [a court’s] inquiry ordinaglyds.®® Particularly, in an arbitration
agreement,

[T]he courts seek to give effect to the intenthdd parties, as

evidenced by the agreement itself, which will Heefally

construed to that end. Where the meaning of wosesl is

in controversy, the language will be taken in itstunal

sense, without straining it in either directiondaih is the

rule that the agreement will be construed as a&Hol
In other words, a court may not create a contraetudoiguity or uncertainty where none
otherwise exists to avoid an undesirable ré$uti term of a contract is ambiguous if,

to a reasonably prudent person, the term is stibtep more than one meaning.”In

the event of ambiguity, however, Maryland’s pulgdlicy in favor of arbitration —

29 Fister ex rel. Estate of Fister v. Allstate LifesIiCo, 783 A.2d 194, 205 (Md. 2001).

30 Azat v. Farruggio875 A.2d 778, 785 (Md. Ct. Spec. App. 2005).

31 Estate of Fister783 A.2d at 203Azat 875 A.2d at 785.

32 Estate of Fister783 A.2d at 212.

% pumphrey v. Pumphreg91 A. 235, 236 (Md. 1937).

34 Estate of Fister783 A.2d at 204.

% Estate of Fister783 A.2d at 203 (citinGole v. State Farm Mut. Ins. G&53 A.2d 533, 537
(Md. 2000)).
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which is consistent with Delawaré®sand the federal governmerit's— requires that
doubt be resolved in favor of arbitrabiliy.In other words, if it is reasonable to read the
contract as requiring the dispute to be arbitrateat, is how it should be redd.

Here, there is no ambiguity and the Commissionpiesis plainly arbitrable.
For starters, Orner concedes that that Country &aonl Oakridge Village are affiliates
of the Investment Group for purposes of the ArtitraClause’® That concession is
unsurprising given their clear relationship to ineestment Group, Orner’s knowledge of

their affiliation, and her own equity investmentine Investment Group.

% E.g, Ishimaru v. Fung2005 WL 2899680, at *13 (Del. Ch. 2005) (“In irgeeting the
Arbitration Clause, Delaware public policy cometiplay and requires that doubts should be
resolved in favor of arbitrability when a reasomaipiterpretation in that direction exists.”).

3" First Options 514 U.S. at 944-45 (“Any doubts concerning thepscof arbitrable issues
should be resolved in favor of arbitration.” (quotMoses H. Cone Mem’l Hosp. v. Mercury
Constr. Corp.460 U.S. 1, 24-25 (1983))f. id. (“[T]he law treats silence or ambiguity about
the question ‘who (primarily) should decide arliitiy’ differently from the way it treats
silence or ambiguity about the question ‘whethpadicular merits-related dispute is arbitrable
because it is within the scope of a valid arbitratagreement['] —for in respect to this latter
guestion the law reverses the presumptiggmphasis added) (internal quotations omitted)).
% Rourke v. Amchem Prods., In863 A.2d 926, 942 (Md. 2004) (preferring a constion
favoring arbitration, in part, because of “the aaty mandate that, where an arbitration
agreement exists, ambiguities as to arbitrabil@ydsolved in favor of arbitration.”$ge also
Crown Oil & Wax Co. v. Glen Constr. C&78 A.2d 1184, 1190 (Md. 1990) (“[T]he court
should promote the public policy favoring arbitostiand leave the issue of arbitrability to the
arbitrators.”).

39 See RourkeB63 A.2d at 942Alamria v. Telcor Intl, Inc. 920 F. Supp. 658, 663 (D. Md.
1996) (noting that the federal policy in favor obigration requires resolving contractual
ambiguities in favor of arbitrability when interpireg a contract governed by Maryland law
(citing Volt Info. Sciences, Inc. v. Bd. of Trs. of Lel&tdnford Junior Uniy.489 U.S. 468, 475-
76 (1989)));see alscCrown Oil, 578 A.2d at 1190Gold Coast Mall468 A.2d at 97.

0 Orner Reply Br. at 2.
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Equally important is that the fact that the Arbiiiwa Clause’s broad sweep is
made plain not once, but twice, in the Subscripfigneement® The first time the
sweep of the clause emerges is in the followinggaph:

The undersigned [Orner] hereby agrees #mt and
all claims(other than claims for injunctive or other equiéab
relief) now or at anytime hereaftes to which the Company
[the Investment Group], its officers or Managetkeir
affiliates attorneys, accountants, agents or employees and
the undersigned his successors or assigns may Jersad
parties,whether arising out of this agreememt from any
other causgewill be resolved by arbitration . . .The parties
covenant that under no conditions will any of thidem any
action at law against any other or bring any claimany
forum other than before the American Arbitration

Association . . #

Orner focuses her argument on the words “or angratause,” and claims that
they cannot be read to cover claims not relatebdedsubscription Agreement itself. As
will be discussed, that argument is weak in itdek to how commonplace it is for
arbitration clauses to only cover claims “arising of or related to” the underlying
contract, and the fact that the words “or any otfarse” are far broader. The argument
Is also weakened by the contractual language asldgeany and all claims” whether

then extant or arising in the future.

“I Though its language is not controlling, additionatice to Orner can be found in the
Summary of the Offering, which synopsizes the Agtion Clause as follows: “By execution of
the subscription agreement for purchase for thergesxs offered hereby, Investors in this
Offering agree to submit to arbitration all claiarssing from their investmemtr from any other
causewhich they may at any time assert against the Gomypts Manager, his Affiliates, or his
agents.” Subscription Agreement at 1-2 to 1-3 (emsps added). By its terms, the Summary of
the Offering is “non-technical” and qualifies alfermation by reference to the actual language
of the Subscription Agreementd. at 1-1.

“2|d. at 6-6 (emphasis added).
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But other plain language in the Arbitration Clavseders Orner’s narrow reading
entirely untenable. That language states thati§ifhe intent of the partiesd their
affiliatesto deal withall disputes between them by arbitrattorthe maximum degree
allowed by law(including claims against any party’s currenta@mfier attorneys,
accountants, agents, employees, successors ong)séfgAny rational person agreeing
to these words would understand that she was lgrtenself to arbitrate all disputes she
had with the Investment Group and its affiliatedess there was some positive law
prohibition to the arbitration of a particular digp.

There is simply no ambiguity here. The Subscripgreement does not contain
a proviso limiting Orner’s obligations under thebfration Clause to claims arising out
of her status as an investor. Rather, all mednwi#th the exception of claims for
“injunctive or other equitable relief.” The Agreent says that all means all twice,
presumably to make it inescapably clear, and prablbnincludes the “maximum
degree” language for that same purpose.

Furthermore, Orner has not cited to any principlMaryland law that would
preclude the Arbitration Clause from covering thar®nissions Dispute. Although
Orner posits extreme examples like car accidemesjab of this court is to decide
whether the Commissions Dispute is arbitrable. t T$a commercial dispute arising
between sophisticated parties involved in jointrexnic activity centered on two

housing developments. That Orner — who was giveeain marketing and selling

*31d. (emphasis added).
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homes in those developments and soon thereaften ¢gine chance to acquire an equity
interest in the Investment Group — would agreerbitiate all commercial disputes she
had with the Investment Group is hardly unthinkaliledeed, given the relationship she
forged with the Investment Group in the Subscrip#greement — having extended
herself from a mere contractor to one of its equntAestors — an agreement by Orner
that she and the Investment Group would settlthalt differences by arbitration makes
logical commercial sense. No provision of Marylda of which the court is aware is
offended by giving effect to the plain languageha Arbitration Clause in this
circumstance.

To this point, it is notable that Maryland courts/b displayed great discipline in
refusing to substitute their own sense of subjedi@irness or equity in place of the
parties’ negotiated word$. For example, ifEstate of Fister v. Allstate Life Insurance
Co, the decedent Fister had attempted on severasiotsato find someone to kill hét.
To avoid a coverage exclusion in her life insuracmetract for suicide, Fister drove to a
remote site with a close friend to make her depfiear to be a murder. Fister had her

friend Larry hold a shotgun to her head as shemuited to discharge the weapon with a

“ Seee.g, United Life & Acc. Ins. Co. v. Prosfit82 A. 421, 422 (Md. 1936) (“It must be by a
true process of construction that the effect dbase is ascertained; that is, either by accepating
meaning plainly appearing from the words, or, isesaof ambiguity, by choosing between two
or more permissible meanings. It is not within finection of the court to impose a meaning on
the contract.”)Blue Bird Cab Co., Inc. v. Amalgamated Cas. Ins, 665 A.2d 122, 125 (Md.

Ct. Spec. App. 1996) (“Where there is no ambiguntgn insurance contract, however, the Court
has no alternative but to enforce the policy’s tiin

> Fister ex rel. Estate of Fister v. Allstate LifesIiCo, 783 A.2d 194, 197 (Md. 2001).
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string® After several attempts to pull the string fail€ikter started yelling at her friend,
saying: “Let'sdoit! Let'sdoit! Let'sdoit!.. Larry, for the first time in your life, do
something right, help me! Help me!” In the hekth® moment, her friend Larry
relented and pulled the trigg€r.The life insurance company argued that the deatha
suicide and denied Fister’s estate any recovergutig policy. The trial court was
swayed by the equities, given that Fister had éisgigrdemanded that her friend take her
life, and ruled for the insurance company. ButhMeeyland Court of Appeals reversed
and held that the commonly understood meaningeofvrd ‘suicide’ required the final
act be performed by the deceas&despite this graphic tale of a woman seekingi e
her own life and taking all steps but the lastacsd, Maryland’s highest court held that
the term suicide was not ambiguous and allowedvexgadespite the compelling facts
demonstrating that Fister had desired and playexyaole in bringing about her own
death® In so ruling, the court stated: “[w]e are beasked to re-write the statute and
contract so as not to offend notions of fair playso as to achieve that which is, at least
from the perspective of the insurer, the fair resWe refuse >

The discipline displayed by the Maryland Court gfp&als in adhering to the

plain meaning rule ilkstate of Fistecounsels against deviating from plain meaning

4 d.

“71d.

“81d. at 203-04.
491d. at 203.
01d. at 205.
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here, simply so that Orner can avoid the non-oreecomsequence of arbitrating, rather
than litigating, the Commissions Dispute.

Furthermore, Orner’s reliance on cases involvirgtiation clauses that plainly
govern only claims “arising under or relating tb&tcontract in which those clauses were
contained does not avail hér.The ubiquity of narrower clauses of that kindgrifything,
strengthens the Investment Group’s argument. Heagarties wished to limit the reach
of the Arbitration Clause in the Subscription Agremt to only claims “related” to that
Agreement, they had no shortage of clear boilez@ahieving that common objective
from which to draw? Instead of using language of that common kinely tfot once, but

twice made clear that they were covering all disputetween Orner and the Investment

>L For example, the case Béimphrey v. Pumphrajoes not aid Orner. 191 A. 235, 237 (Md.
1937). In that case, the Maryland Court of Appéallsl that an arbitration clause in an
agreement between two brothers who jointly owneebhestate company did not cover claims
by one of the brothers who sought to prohibit ttleenfrom acquiring properties and otherwise
transacting business as a real estate agent gathe localities as the real estate company
operated.ld. But the clause in that case was far narrower tharsweeping clause Orner signed
and only covered claims involving the brother’ssppective [ownership] interests in the” real
estate company and any claims arising under theiecship agreementd.

®2E.g, Contract Cons., Inc. v. Power Tech. Ctr.,|680 A.2d 251, 258 (Md. 1994) (“Any
controversy or claim arising out of related to the contracbor the breach thereof shall be
settled by arbitration . . . .”) (emphasis add&ripwn Oil & Wax Co. v. Glen Constr. C&78
A.2d 1184, 1189 (Md. 1990) (“All claims, disputesdeother matters in question between the
[parties] arising out ofpr relating to,the Contract Documents or the breach thereo$hall be
decided by arbitration . . . unless the partiesuallit agree otherwise.”) (emphasis added);
Hartford Accident & Indem. Co. v. Scarlett Harbossbdce. L.P.674 A.2d 106, 141 (Md. Ct.
Spec. App. 1996) (“All claims, disputes and otheatters in question between the [parties]
arising out ofor relating tothe Contract Documents or the breach thereoghall be decided by
arbitration . . . .”) (emphasis adde8gl Pre Med. Ctr., Inc. v. Frederick Contractorsc] 320
A.2d 558, 567 (Md. Ct. Spec. App. 1974) (“All clandisputes and other matters in question
arising out of or relating to the contraot the breach thereof.”) (emphasis added). Th& AA
recommends this clause for commercial contracégy“controversy or claim arising out of
relating to this contragtor the breach thereof, shall be settled by atan . . .” American
Arbitration AssociationPrafting Dispute Resolution Clauses: A PractiGlide(Sept 1, 2007),
available athttp://www.adr.org/si.asp?id=4125 (emphasis added)
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Group and its affiliates, save those that involaedquest for equitable or injunctive
relief. That is, unlike the arbitration clausesit@ned in the cases relied upon by Orner,
the Arbitration Clause contained in the Subscrip#@reement covers any dispute
between the contracting parties, matter the topiajnless equitable relief was sought.

Finally, as noted previously, Maryland law prinegplrequire that any ambiguity
be resolved in favor of arbitrability if the agreemh can be reasonably read as providing
for the dispute to be arbitrated. Certainly, thegd language of the Subscription
Agreement can be reasonably read as covering therissions Dispute and, as earlier
noted, that reading produces no commercially itagor unfair result.

D. Should The Award Against Orner Be Vacated Bsealhe Arbitrator Refused To
Postpone The Hearing?

Even if the Commissions Dispute was arbitrable,g@argues that the Award
should be vacated because the Arbitrator decidedtirits of the Commissions Dispute
before this Court ruled on whether that Dispute arstrable. Orner relies upon the
statutory standard for vacating an award undebtd&A; nevertheless, the relevant
provisions for vacating an arbitration award urither FAA are, as noted, almost identical
to those in the DUAA. | will therefore evaluateetimerits of Orner’'s argument as if it
was made under the corresponding FAA section. raftdiorough consideration of her

position, | refuse to vacate the Award of the Awditr for the following reasons.
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Under 8§ 10(a)(3) of the FAA, Orner argues thatAhgtrator was “guilty of
misconduct in refusing to postpone the hearingnupdficient cause showri® When
an arbitrator refuses to postpone an arbitrati@guat must undertake a deferential
review to determine if there is “any reasonabladider an arbitrator to deny a request
for postponement. In reviewing arbitrator rulings, courts recognittee basic policy
behind arbitration, which is to permit parties ésalve their disputes in an expeditious
manner without all the formalities and procedules tight attend full fledged
litigation.”>®

Orner argues that because the Arbitrator rulechenrterits of the dispute before
this court ruled on arbitrability, the Arbitratorsfusal to postpone necessitates vacatur
of the decision. Orner insists that the Arbitratded that the Arbitration would not

proceed until this Court ruled on the scope ofAnatration agreement. But the record

indisputably and decisively refutes that contention

3 The FAA allows a federal court to vacate an awaiaere the arbitrators were guilty of
misconduct in refusing to postpone the hearingnupdficient cause shown, or in refusing to
hear evidence pertinent and material to the coetsy or of any other misbehavior by which
the rights of any party have been prejudiced.”.8.0. § 10(a)(3). The relevant DUAA
provision requires vacatur where “[t]he arbitrateeBised to postpone the hearing upon
sufficient cause being shown therefore, or refusdtkar evidence material to the controversy,
or otherwise so conducted the hearing, contratiiggrovisions of 8 5706, or failed to follow
the procedures set forth in this chapter, so asdjudice substantially the rights of a party,
unless the party applying to vacate the award soatl with the arbitration with notice of the
defect and without objection.” 1Del. C.§ 5714(a)(4)see alsiMd. Code Ann., Cts. & Jud.
Proc. § 3224 (b)(4). Section 5706 of Title 10 &ifly allows an arbitrator to “determine the
controversy upon the evidence produced notwithatgrithe failure of a party duly notified to
appear.” 1Mel. C.8 5706(1).

54 Scott v. Prudential Sec., Ind41 F.3d 1007, 1016 (Tir. 1998).

%5 Scott 141 F.3d at 1016iccordSchmidt v. Finberg942 F.2d 1571, 1574 (1Cir. 1991);see
alsoEl Dorado Sch. Dist. Np247 F.3d at 848&torey v. Searle Blatt Ltd685 F. Supp. 80, 82
(S.D.N.Y. 1988).

27



As recited previously, the AAA and the Arbitratamsistently informed Orner
that the Arbitration process was proceeding unser obtained a judicial order staying
or enjoining it. Orner was informed of that realhany times, including in a February 8
Order of the Arbitrator. In response to these ipl@tcommunications, she never sought
expedited treatment of this case, nor ever begparticipate in the Arbitration process.
Instead, Orner took the approach of litigating ttase at a leisurely pace — not even
filing her first brief until January 2007 and heply until after the Arbitration hearing —
and assuming she could simply ignore the Arbitrapoocess without risk.

Given that Orner had been given repeated notitkesofrbitrator’s intention to
proceed, had no rational basis to believe thah#daing would be postponed absent
procurement of a judicial order enjoining or staythe proceedings, and that the
Arbitrator’s staff called her counsel on the dayref hearing only to be informed that

Orner did not intend to participate, | cannot st the Arbitrator abused his discretién.

*® The pertinent decisional law emphasizes thatratoits must be afforded reasonable discretion
whether to postpone a hearing.g, El Dorado Sch. Dist. No. 1247 F.3d at 848 (“Although
each party must be given the opportunity to preggm@trguments and evidence, an arbitrator is
not guilty of misconduct merely because, in theefata denial of a requested postponement, a
party chooses to absent itself from a duly schetlé=aring.”);Scott 141 F.3d at 1016 (holding
a party’s failure to appear at the arbitration lseshe attended related litigation, created “self-
imposed scheduling obstacles that we have heldtcequire an arbitrator to postpone a
hearing”);Schmidt 942 F.2d at 1574 (holding that delays of gretiten a year were a sufficient
“reasonable basis” for an arbitrator to refusedstpone a hearing;eco Concrete Cons. v. J.T.
Schrimsher Cons. Cor92 F. Supp. 109,110 (N.D. Ga. 1992) (“By its imoto vacate[, a party]
effectively was seeking a stay of proceedings pendetermination of a related proceeding.
Such right to a stay does not exist under the édebitration Act.”); C.T. Shipping, Ltd. v.

DMI (U.S.A)) Ltd, 774 F. Supp 146, 149 (S.D.N.Y. 1991) (findingitabor was “under no
obligation to grant [one of the parties] an indeéirpostponement to allow it to call a particular
witness”);Agrawal v. Agrawal 775 F. Supp. 588, 591 (E.D.N.Y. 1991) (After anded for
arbitration was filed in July, initial hearing daten October 30 and November 31 were
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It is, of course, arguable that it would have bewme prudent for the Arbitrator to
have informed the parties that a hearing date wbeldet once the parties had received a
ruling from this court on arbitrability. But | cant conclude that the AAA and the
Arbitrator had only that option. By proceedingtiasy did, they put Orner on clear,
repeated, and early notice that she should seeddérg relief to halt the Arbitration and
that, absent obtaining that relief, she shouldreg@ared to complete the Arbitration.
Instead of heeding that warning, Orner did not seekly relief from this court. Instead,
she proceeded at a torpid pace while blithely igygpthe Arbitration schedule.

Faced with a party who was on long-standing ndtie¢ the hearing would
proceed absent a stay or injunction, and whosedawagnfirmed his client’s intention to
absent herself from the hearing, the Arbitratogsidion to proceed cannot, in my view,
be deemed an abuse of his discretion. That ixedlyeso when the other party had
complied with the schedule set by the Arbitrat@d lprepared to arbitrate the matter, and
was ready to proceed with the hearing. The Aratrarefusal to postpone did not
deprive Orner of her right to a fair adjudicati@mer did that to herself. Arbitrators
should have the discretion to enforce their schegurders. That is especially so when,
as here, the Arbitrator gave the complaining pantyely notice of the need to seek a

judicial stay order if the party wished relief frahe schedule. It was Orner and her

rescheduled to January 15 and 16 at the requespafty. That same party filed an action in
state court to stay the arbitration and his couwsldrew from the arbitration while continuing
to represent him in the state court proceedingitfator’s denial of requested postponement
was upheld.)see also Ebasco Constructors, Inc. v. Ahtna, B2 P.2d 1312, 1316 (Alaska
1997) (reviewing FAA cases and refusing to vacataraitration award when counsel for one of
the parties withdrew 25 days before an arbitratiearing leaving that party 16 days after the
arbitrator’s denial to find new counsel).
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counsel who decided that she would not participathe Arbitration for tactical reasons
and would instead risk a negative outcome in tbigtc Orner must now accept the
consequences of her and her lawyer’s casual agproBiee Award will be confirmed.
IV. Conclusion
Orner’s claim seeking to vacate the Award will iendssed, the Award will be
confirmed. Each side to bear its own costs. Tdrégs shall submit an agreed upon

implementing order within ten days.
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