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This Opinion is unpleasant to write. | expect $ome it will be painful to
read. It involves at its at heart a most simplestjoa: did the buyer and seller of
commercial property in the town of Milton, Delawaa¢so intend to include in the
sale a separate residential parcel, or was thatpmcluded in the sale documents
by mistake? The amount at issue is small. The mha#te been litigated far beyond
what a rational evaluation of its costs and pog&tridenefits would dictate. It has
placed at issue documents that would otherwise Uigest to attorney-client
privilege, and has thus laid bare actions of irdirgls at respected law firms, in a
way that hardly reflects well on those involved.

For the reasons that follow, | find that a deedorded on behalf of the
buyer, purporting to transfer the residential phareeas altered by the buyer's
attorney, to the detriment of the seller and withthe effective consent of the
seller. Because this altered deed was not signdtebgeller, it is a nullity, and is
ineffective to convey any property. The actual deigaed by the parties contained
a reference to the residential parcel by tax numtneromitted that property from
the metes and bounds description. The record makegrwhelmingly clear that
neither the buyer nor the seller intended to coritieyresidential property. For the
sake of clarity, and in equity, | find that a refead deed omitting reference to the
residential property shall be executed and filethwhe Sussex County Recorder

of Deeds.



I. BACKGROUND

The facts below are not in dispute unless othermided.

A. The Players

The Plaintiff, Point Management, LLC (“Point Managent”), is a
Delaware limited liability company comprising foonembers who are also family
members: Colby Cox, Jessica Cox, Westley Cox,thed mother, Karla Draper.
Colby Cox acted for Point Management in the salproperty to MacLaren, LLC.

Defendant MacLaren, LLC (“MacLaren”), is also a &eare limited
liability company. It is owned and managed by @nathan L. Patterson.

Defendant and Third-Party Plaintiff Tunnell & Rays®.A. (“Tunnell &
Raysor”), is a Delaware law firm. Tunnell & Rays@presented MacLaren in
connection with its purchase of properties frommPManagement and drafted the
deed conveying those properties.

Third-Party Defendant Young Conaway Stargatt & dayl(“Young
Conaway”) is a Delaware law firm. Young Conaway resented Point
Management in its sale of properties to MacLareth dnafted the related purchase
and sale agreement.

Artisans’ Bank is a Delaware banking corporatioridimg liens for the
benefit of MacLaren on properties conveyed by Peiahagement. Artisans’ Bank

was made a party to this action for notice purpoasst holds liens on property



over which Point Management claims rightful owngrspossession, and control,
free of any liens or encumbrances.

B. The Properties

On July 31, 2006, Point Management acquired prgpémt Milton,
Delaware, from Pintail Management, LLC (“Pintailgs part of the resolution of a
property division arising out of the divorce of 6pICox’s mother and stepfather.
The deed named five tax parcels (the “Pintail Prioge’) and contained metes and
bounds for each of the parcél§our of the parcels—Sussex County Tax Parcel
Nos. 2-35-20.11-20.02, 2-35-20.11-22.00, 2-35-20.900, and 2-35-20.11-20.01
(parcels “20.02,” “22.00,” “19.00,” and “20.01,” gpectively)—now constitute a
commercial office park known as the “Federal Sti®#ice Park” (the “Office
Park”)? When conveyed in 2006, parcel 20.01 was irregulshiaped in that it
included a narrow, trapezoidal protrusion extendmogn the middle of its western
boundary toward the center of the Office Park afé@. Office Park is bordered by
Federal Street to the west and Chestnut Stredtetedst. Around three hundred
yards up the road at 515 Chestnut Street liesiftietéx parcel, Sussex County
Tax Parcel No. 2-35-20.11-52.03, a residential ergp (parcel “52.03” or the

“Residential Property”).

! SeeDeed Between Pintail Management, LLC, and Poinb&g@ment, LLC, Pl.’s Opening Br.
Ex. 4 [hereinafter “POB ___"].
% Seelot Line Adjustment and Parcel Consolidation PRO®B Ex. 5.
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C. Point Management Lists the Pintail Properties fatésand Conveys
Parcel 20.01 to a Non-Party

On January 25, 2007, Point Management enteredamtBxclusive Listing
Agreement (“Listing Agreement”) placing the Offi€&ark for sale with William
“Bill” Lucks of Commercial Sales Group (“CSG®).The Listing Agreement
described the Office Park as “Office Building PlAdditional Lands and Site
Improvements Thereon. GBA [Gross Building Area] 39 2sqg. ft. 3.34 acres
offering includes additional building pads, plupaete lot zoned commercidl.”
Neither the Listing Agreement nor the listing ifSefnade reference to parcel
52.03, the Residential Property. These documemscansistent with the sworn
statements of Bill Lucks and Rosemary Aslin, annageé CSG who assisted in the
sale of the Office Park. Lucks and Aslin both iradex that they were unaware at
the time of the listing that Point Management ofb@dCox owned or was offering
for sale any residential propeftyLheir statements are also consistent with the fact
that one day after it listed the Office Park witB&, Point Management entered a
separateexclusive listing agreement with RE/MAX to list tReesidential Property

through RE/MAX agent Gregory Cox, Colby Cox’s fathe

3 SeeWilliam Lucks Aff. Ex. A, POB Ex. 6 [hereinaftet.ticks Aff. ).

* Exclusive Listing Agreement, Lucks Aff. Ex. A, RM0O00366.

> Seel ucks Aff. Ex. C.

® SeelLucks Aff. 11 8-9; Rosemary Aslin Aff. 11 11-12, B&x. 7 [hereinafter “Aslin Aff.
1

" SeeExclusive Listing Agreement, POB EXx. 8.
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The “separate lot” referred to in the Listing Agment is parcel 20.01, the
southeastern portion of the Office Park. On Jung 2ZZ®7, Point Management
deeded parcel 20.01 to O. Blake Reed and Donna.REeel Reeds are not parties
to this litigation. Parcel 20.01 is hereinafterareéd to as the “Reed Property.”

D. MacLaren Visits the Office Park and CSG Drafts atskke-Riddled
Purchase Offer

On or about August 18, 2007, Kristin Patterson,ewiff Dr. Patterson,
MacLaren’s principal, saw a sign outside of thei€@ffPark indicating that the
property was for sale. She called CSG, whose pmumeber the sign listed, to
inquire about the property. Rosemary Aslin receitied call and scheduled a
showing of the Office Park for Sunday, August 2002 On that day, Aslin
showed the Office Park to Dr. Patterson and hig wihe Pattersons did not view
and were unaware of the Residential Property when visited the Office Park.

After the Sunday showing, CSG, acting as dual afpgrPoint Management
and MacLaren, prepared a document titled “Contcdicbale and Purchase Real
Property,” in which MacLaren offered to purchase tbffice Park from Point
Management for $2,000,000 (the “Offet®)Though purporting to make an offer

for the Office Park and identifying the property @msisting of 3.34 acres, the

8 SeeDeed Between Point Management, LLC, and O. BlagedRand Donna Reed, POB Ex. 9.

® Statement of Dr. Jonathan L. Patterson Under Qaken by Larry W. Fifer, Esquire 16:6-
17:11 (Jan. 5, 2010), POB Ex. 2 [hereinafter “Ratte-Fifer Statement __ ”]; Jonathan
Patterson Dep. 28:13-15 (Oct. 15, 2011), POB Hke&inafter “Patterson Oct. Dep. "]

19 SeeContract of Sale and Purchase Real Property, LAfkEX. D.
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Offer mistakenly listed only parcel 19.00, the $mugstern portion of the Office
Park. The Offer also described the deed to theestibroperty as being “recorded
in Liber 3348 and Folio 311 among the Land recoadsSussex County,
Delaware,** a reference to the deed conveying all of the RiRt@perties from
Pintail to Point Management. This also appearsateetbeen a mistake, as Pintail
conveyed not only the Office Park, but also theitRegial Property, a parcel of
which Dr. Patterson had no knowledge at the tinmeaddition to mistakenly
identifying the subject property, the CSG-draftedffe© named “Pintall
Management LLC,” the previous owner of the Pinfibperties, as the seller,
instead of Point Management. On August 21, 200TinAgent to the Pattersons’
home and picked up the signed Offer and MacLardejosit check of $50,000.
The next day, Bill Lucks forwarded the Offer by ehta Colby Cox of Point
Management?

E. Young Conaway Revises the Mistake-Riddled Puradbése and
Makes Errors of Its Own

Colby Cox forwarded the Offer to Jennifer Noel, auvig Conaway
attorney, on the same day that he received it. YColdicated that a few minor

changes needed to be made, including the name sklter;® and he identified the

1 See idat PM000378.
125eePOB Ex. 10, at YCST_002157.
B Seeid.



property he intended to sell as the “Federal Si@déte Park.** Noel forwarded
the Offer to Cheryl Santaniello, another Young Geayaattorney, for review.

After reviewing the Offer, Santaniello determinéuttit was “bare bones”
and that it would be quicker and easier to imploet key terms of the Offer into a
Young Conaway template sale agreemt@mccordingly, Santaniello prepared a
new agreement of purchase and sale (the “Sale Amgma#®), incorporating the
terms from the Offer and correcting the originatulment’s errors. Unfortunately,
Santaniello overcorrected. When attempting to fig Offer’s description of the
property, which listed only parcel 19.00, Santdaieked the parcel numbers from
Point Management's title insurance policy, whicheNbad forwarded to her along
with the Offer. The title insurance policy was ieduto Point Management when it
purchased the Pintail Properties, however, and sovieredall of the properties
received by Point Management from Pintail, inclgdthe Residential Propert§.
Thus, in the description of the property in the eS&lgreement, Santaniello
included parcel 52.03, the Residential Propertyaddition to the four parcels
constituting the Office ParK. She also copied and included as Exhibit A to the

Sale Agreement the metes and bounds of the fivee[saidisted in the title

14 SeeColby D. Cox Dep. 67:2-16 (Nov. 15, 2011), POB Efhereinafter “Cox Dep. ___"].

> SeePOB Ex. 11.

18 Sedd. Ex. 12, at YCST_003057-62.

17 SeePurchase and Sale Agreement, POB Ex. 16 at YCSID1®022. The recitals in the Sale
Agreement also listed parcel 52.&2e idat YCST_000001.
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insurance. That description included both the R=didl Property and the
previously out-conveyed Reed Property. The copisl insurance language also
included a clause identifying the property as “Hagne lands conveyed to Pintail
Management, LLC by deed of Pintail Management, LLC dated March 30,
2006."® Santaniello testified at her deposition that, wrdnafting the Sale
Agreement, she was under the impression that thygepties described in the title
policy reflected the Office Park, the property s¥as told was being sofd.
F. The Parties Execute a Sale Agreement Conveyingf &le Pintail
Properties to MacLaren, Including the Reed Propehich Point

Management Does Not Own, and the Residential Ptppéfhich
Point Management Does Not Intend to Convey

On August 24, 2007, Noel sent Colby Cox the drateAgreement, which
included the mistaken parcel number and the matesbamunds describing the
Residential Property. Cox then executed the Saleedxgent on behalf of Point
Management, unaware that it contained those errors.

That same day, Dr. Patterson signed the Sale Agmemn behalf of
MacLaren. At the time he signed the agreementePaith was also unaware that
the sale included the Residential Propéttyo boot, Patterson had never visited

the Residential Properfy, had never discussed the Residential Property with

18See idat YCST_000018-22.

19 SeeCheryl A. Santaniello Dep. 60:14-19 (Sept. 6, J0PDB Ex. 13 [hereinafter “Santaniello
Dep. "]

20 patterson-Fifer Statement 20:4-8.

%1 patterson Oct. Dep. 32:9-11.
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anyon€’? did not know that the Residential Property exisfeand was unaware
that Point Management owned a residential progérccording to Patterson, he
thought he was buying the property Aslin had shbwm, the Office Park®

CSG added its signature to the Sale Agreement @asvesagent and then
faxed the executed agreement to Karen Miller, hesiate paralegal at Tunnell &
Raysor. Tunnell & Raysor was not otherwise involvedhe drafting of the Sale
Agreement or the signing process. Dr. Pattersomsldhat he felt pressured by
Young Conaway to execute the Sale Agreement quihkdl/that he did not review
the terms of the Agreement with his attorney, Harttlal” Dukes of Tunnell &
Raysor, prior to signin§ Cheryl Santaniello also testified that she had no
communications with Tunnell & Raysor while she wpeeparing the Sale
Agreement’

G. The Due Diligence Period

The execution of the Sale Agreement triggered t@ggriming of a sixty-day
due diligence period as provided in the agreemdpan receiving the executed
Sale Agreement from CSG on October 1, 2807unnell & Raysor ordered title

searches of the five identified parcels. Dr. Patieralso had the Office Park

22|d. at 32:12-15.

2 1d. at 122:21-23.

241d. at 28:16-19, 32:6-8.
251d. at 33:17-34:23.

26 |d. at 30:14-31:11.

2" Santaniello Dep. 87:13-20.
28 SeePOB Ex. 17.

11



inspected during the diligence perfddDr. Patterson did not, however, have the
Residential Property inspected, nor did he visdt throperty or speak with the
tenants residing thef®.Dr. Patterson also did not tell his lender, AnisaBank,
that MacLaren was acquiring a residential propadypart of the transaction, and
Artisans’ Bank did not appraise the Residentialp@rty in connection with its
mortgage loan to MacLaréh.

During this same period, Point Management was wgrkiith RE/MAX to
lease the Residential Property, clearly unaware ith@ad just contracted to sell
that property to MacLaren. On September 11, 200ég@y Cox of RE/MAX,
Colby Cox’s father, emailed Colby Cox notifying hithat tenants had been
located and attaching a form to remove the ResmldPtoperty from the markét.
On October 15, 2007, those tenants, the LoBiamnglgaged a one-year lease with
Point Management that included a right of firsuszafl to purchase the Residential
Property*®

1. The Mistaken Conveyance of the Reed Property Is
Discovered and Corrected

Meanwhile, during its title search of the five palscidentified in the Sale

Agreement, Tunnell & Raysor discovered that pa&®Dl1, the Reed Property,

29 patterson Oct. Dep. 41:22-24.

%91d. at 39:20-40:1, 42:7-10.

31 patterson-Fifer Statement 22:11-16, 63:6-9.

%2 SeePOB Ex. 18.

¥ SeeResidential House Lease Agreement, POB Ex. 19.
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was not owned by Point Management, as it had beemeyed to the Reeds in
June 2007, two months before MacLaren submitte@ftsr. As described above,
the Reed Property was irregularly shaped and ieclud narrow, trapezoidal
portion that protruded from the western boundaryhef Reed Property into the
center of the other Office Park parcels. Colby @estified at his deposition that
when he transferred parcel 20.01 to the Reeds, dievbd the trapezoidal
protrusion to be a separate parcel and not pathefconveyanc&. Cox also
testified that he had intended to convey to Machdhe remaining parcels of the
Office Park—parcels 20.02, 22.00, 19.00, and thedRBroperty protrusioh.
Point Management, MacLaren, and the Reeds througih ¢counsel negotiated a
resolution to have the protrusion re-conveyed tmtR\danagement so that it could
be conveyed to MacLaren as part of the Office P&rx. the resolution, Point
Management agreed to pay the Reeds $15,000 (thdsRattorneys’ fees for the
lot line adjustment) and to pay Tunnell & Raysol0@8 to do the legal work
necessary to obtain approval from Milton for thea lme adjustment and
consolidation of the parcels to be conveyed to Maeh (the Office Park sans the
corrected Reed Property).

These title defects with the Reed Property anddhéne adjustments they

necessitated caused multiple delays in the closiatg, which was originally

34 Cox Dep. 90:19-91:12.
351d. at 80:20-81:2.
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scheduled for October 2007. According to Tunnell Raysor attorney Jane
Patchell, numerous other title defects existeddiitaon to the earlier conveyance
of the Reed Property, including easements for ingdeta utility lines and deed
restrictions that were required to be terminated semoved to provide good
marketable title to MacLarefi. On October 18, 2007, Point Management and
MacLaren amended the Sale Agreement to extendritiea settlement date from
October 22, 2007, to November 15, 260 Milton finally approved the lot line
adjustment and consolidation plan on February 2082and the parties scheduled
settlement for February 29, 2008.

2. Patterson Purportedly Learns of the Residentigh&htyg

According to Dr. Patterson’s deposition testimohg, first learned of the
Residential Property during the diligence periogbtigh a conversation with Hal
Dukes. Patterson testified that he was reviewingemawith Dukes when Dukes
notified him that there was “a little house up tteeet that's included™® Dr.
Patterson, unaware of the Residential Propertyl tmdit point, asked why the
property was included, to which Dukes purportedigponded, “It probably has
something to do with parking” Dr. Patterson testified that because he was

frustrated with the transaction, which he perceiasdaving been botched by Cox

3% Jane Patchell Dep. 11:2-14 (Dec. 13, 2011), Mamt'arOpening Br. Ex. 12 [hereinafter
“‘MOB ).

%" SeePOB Ex. 20.

38 patterson Oct. Dep. 68:1-18.

¥1d. at 69:4-17.
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and the Young Conaway attorneys, he did not quests attorney’s
explanatiort?

For his part, Dukes testified that between signingAugust 2007 and
closing in February 2008, though he had several@mations with Dr. Patterson,
Patterson never discussed purchasing a residgmtperty on Chestnut Streét.
Regarding whether during that period he informetidPson that MacLaren was
buying a residential property, Dukes testified,

[I]t's speculation at this point. It's been a lotigpe, but | think that
some of these parcels that are listed in the contrare not part of the
office park and | do remember telling him that whgwu're in the

process of buying an assembled park there’s regudojgerty that's

not part of the transaction and that's why it's orfant to have a
survey and an engineer’s report on what you're icmgy. . . . | can't

remember the details of the conversation. | juster@ber telling him
that the descriptions that were provided by th&esslcontract didn’t

fit the park, but not to worry because our godabibuy the park and
we will fix it and he doesn’t need to be worri&d.

3. Circulated HUD Documents Reference the Residential
Property

Of the documents circulated during the due diligeperiod, only the HUD-
1 settlement statement (the “HUD-1") referencedRlesidential Property by street
address. Four versions of the HUD-1 were circulsiisfdre closing?® Section G of

all four versions, labeled “PROPERTY ADDRESS,” édt“Federal Street Office

401d. at 68:1-18, 69:4-17.

*! Harold E. Dukes Dep. 37:15-38:9 (Mar. 6, 2012), $Reply Br. Supp. Mot. Summ. J. Ex. C
[hereinafter “Dukes Mar. 6 Dep. "]

“21d. at 38:17-39:1, 41:20-42:1.

43 SeePOB Exs. 25, 26, 27, 28.
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Park, Milton, DE,” and identified parcels “2-35-2Q. 19, 20.02, 22 & 52.03 and
p/o 2-3.* The only references to the street address of #midBntial Property
appeared at Lines 513 and 517 of the HUD-1, urfteeheading “Adjustments for
items unpaid by sellef’® These lines listed unpaid amounts, totaling leas $60,
for “Final Sewer Bill - 515 Chestnu [sic]” and “Watfor 515 Chestnut St

On February 29, 2008, Karen Miller forwarded thertb version of the
HUD-1 to Cheryl Santaniello, indicating: “Thereeamore changes to the HUD.
The City taxe [sic] have not been paid and thel fiveter reading for 611 Federal
Suite A and 515 Chestnut need to be collectédfiller copied Colby Cox on the
email, and at his deposition Cox testified that #mail's reference to “515
Chestnut” was “more than likely what flagged [ha&}ention” to the mistaken
inclusion of the Residential PropeffyAn hour after receiving the email from
Tunnell & Raysor, Cox replied to Santaniello, “Widates 515 chestnut have to do
with this deal? And what is the other properfy®Bantaniello responded to Cox’s
guestion with two emails: one to Karen Miller, gtiening the street addresses

referenced in Miller’s earlier email,and one to Cox, stating that she did not know

*4 SeeHUD Settlement Statement, POB Ex. 28. at TR-RE®(B6reinafter “HUD ___"].
> Seeid.

®d.

“"POB Ex. 29 at PM000212.

8 Cox Dep. 175:18-21.

“9POB Ex. 29 at PM000210-11.

*01d. at PM000210.
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to which properties the street addresses refétredher email to Cox, Santaniello
inquired whether Point Management had any connedto‘611 Federal Street”
and suggested that the Chestnut Street propertytrogthe Reed PropertyShe
also indicated that she was waiting to hear fromnBll & Raysor. To this email,
Cox replied: “l don’t think we own 611—we do owd%but it is not part of this
transaction—we would be happy to pay any $ owegmperty we own—but |

1.®3 Aside from this

obviously don’t want to pay for a property we doovtn—61
email to a Young Conaway attorney, the parties mteointed to any additional
instances in which Cox expressly indicated thatRlesidential Property was not
part of the transaction.

Karen Miller soon responded to Santaniello, stating

515 Chestnut is . . . 52.03 per the town.
This is Parcel 2 which is part of subdivision ofuRd Pole Branch

611 Federal is . . . 20.02 per the town

613 Federal is . . . 19.00 per the town

611 Federal, Suite A is ... 22.00 per the towesEhare considered
all of Federal Street Office Park.

22 POB Ex. 30 at YCST_003086.

Id.
>3|d. at YCST_003085-86.
> POB Ex. 29 at PM000209-10. In documents producgdrinnell & Raysor and Young
Conaway, this email is displayed in a manner thatording to Tunnell & Raysor, calls into
guestion the meaning of the phrase “These are deresl all of Federal Street Office Parkée
Tunnell & Raysor's Mem. Supp. Mot. Summ. J. Exs5,3/ [hereinafter “T&R’s Opening
Mem. __ "]. Exhibit S-5, produced by Young Conawdigplays the email with each phrase on
a separate line with no spaces between any ofrtes. 5ee id Exhibit W, produced by Tunnell
& Raysor, shows an empty line between the “Rounié@ Boanch” line and the descriptions of

17



Santaniello then relayed this information to CoX[611] is a street address
assigned by the town to one of the parcels thatesakp the federal street
industrial park. Are we ok with the HUD-1? The watells do pertain to the
property being sold>® Santaniello has testified that her understandiag that the
Town of Milton was requiring payment and that shentmued to think the
payment had something to do with the Office Parox has testified that in
addition to the emails in the record, he had aptelee conversation with
Santaniello in which she explained to him that Telh& Raysor was telling her
that the water charges had to be paid simply dugotot Management’s common
ownership of 515 Chesnut Street and the properbettransferred, not a result of

any conveyance of the Residential Prop&rtyVith this understanding, and

the Federal Street properti€ee idEx. W. Tunnell & Raysor argues that these two ioeis of
the email demonstrate that Karen Miller intended kst line to mean that all of the listed
properties, including 515 Chestnut Street, “aresatered all of Federal Street Office Park.”
Miller asserted as much, albeit tepidly, at herasgjon. SeeKaren Miller Dep. 100:22-24 (Dec.
13, 2011), T&R’s Opening Mem. Ex. T [hereinafterifler Dep. "] (“‘Knowing me, the way
| do things, I'm trying to tell her that these alepart of the Federal Street Office Park.”).
Though | do not doubt that Ms. Miller testified testly, the email’'s meaning appears
contrary to her recollection. Both the Tunnell &yRar version and the version cited by Point
Management suggest that the “Round Pole Brancl® \Wwas meant to describe 515 Chestnut
Street, while the “Federal Street Office Park” limas meant to describe the three listed Federal
Street properties. The Young Conaway version isi@st ambiguous. Moreover, regardless of
whether Ms. Miller intended “Federal Street Offieark” to refer a Chestnut Street property
listed in a separate paragraph and identified ag ‘qf [the] subdivision of Round Pole Branch,”
it is difficult to take seriously the argument thatproperty that (1) in no way abuts Federal
Street, (2) is residential, (3) is noncontiguoushwthe other properties composing the Office
Park, and (4) is absent from any plot plan or syre€record depicting the Office Park is
nonetheless part of the Federal Street Office Park.
> POB Ex. 30 at YCST_003085.
0 SeeSantaniello Dep. 258:8-259:19.
" Cox Dep. 144:9-145:5.
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because the water charges were minimal, Cox pwglgriconcluded that Point
Management should just “[p]Jay the damn thing andmove on.*® Whatever the
reason, Santaniello and Cox did not again disdusResidential Property before
closing.

H. The Transaction Closes and Tunnell & Raysor Fileg\#iered Deed

On February 21, 2008, Milton approved the lot liadjustment and
consolidation of the Office Park parcels, and tlamgaction proceeded to close on
February 29, 2008. In the run-up to the closingniiall & Raysor and Young
Conaway circulated the necessary closing documBetsause Point Management
would not be attending the closing, Tunnell & Raysen February 27th, sent
Colby Cox a deed to be signed and notarized in ramvaf the February 29th
settlement dat®. Tunnell & Raysor also sent a copy of the draftdd&e Young
Conaway, who plotted the legal description thes@na confirmed to Tunnell &
Raysor that the metes and bounds cl88ed.

Young Conaway reviewed the deed it received fromnBll & Raysor and
approved it for signature. On February 29, 200% €igned the deed on behalf of
Point Management and returned it to Tunnell & Ray3tis deed, which was the

only deed signed by all of the parties, comprisedd pages and included the tax

*%1d.
%9 SeePOB Ex. 21.
%0 See idEx. 22; Pl.’s Answering Br. Resp. Tunnell & RaysoMot. Summ. J. Ex. E.
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parcel number for the Residential Property, togetVith those for the Office Park
parcels, in the top right corner of the first pagjee “Executed Deed: The
Executed Deed contained a legal description ofQffee Park, less the corrected
Reed Propert¥ It did not, however, contain a legal description of the Ressiicl
Property. The Executed Deed did contain a clausstiigting the property to be
conveyed as “BEING the same lands conveyed to Rdartagement, LLC from
Pintail Management, LLC, by deed dated July 31,6200. . ALSO BEING a part
of the land lands [sic] conveyed to Point ManagamehbC ... from O. Blake
Reed and Donna Reetf’As noted above, the Residential Property was artioag
parcels conveyed to Point Management from Pintail.

The Executed Deed, i.e., the version of the destdskeen and approved by
Colby Cox, was not the deed ultimately recordece TRecorded Deed” contained
four pages instead of three, and it included amedyntnew section, labeled “Tract
No. 2: 2-35 20.11 52.03* This new section comprised a paragraph layinghwut
properties bounding the Residential Property amdetes and bounds description
for the Residential Properfy. These elements were absent from the Executed

Deed, which, though naming the Residential Propbytytax parcel number on

®l See Deed Between Point Management, LLC, and MaclLatdrG, POB Ex. 23, at 1
[hereinafter “Executed Deed ___"].

°2See idat 2.

%3\d. at 2.

® Deed Between Point Management, LLC, and MacLat&iG, POB Ex. 24 [hereinafter
“Recorded Deed 7.

% See idat 2-3.
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page one, provided metes and bounds and bordemapgmies only for the Office
Park. In the Recorded Deed, the description of Gliftcce Park was relabeled
“Tract 1. The parties do not dispute that Jane Patchellui@ll & Raysor,
attorney for MacLaren, made these alterations. gdrées also do not dispute that
Patchell altered the Executed Deed sometime aftet Rlanagement signed it and
before Tunnell & Raysor recorded it. The disputevieether Patchell, or any other
representative from Tunnell & Raysor, communicatéti Point Management and
received Colby Cox’s permission to alter the ExeduDeed.

At her deposition, Patchell testified that aftee tlosing she discovered the
discrepancy between the tax parcels named in thectfsd Deed and the
properties described in the metes and bolh@sie to a time constraint between
the closing and the deadline for recordation, Rakgurportedly had authorization
from Point Management's attorney, Cheryl Santamjeito go directly to
Santaniello’s client, Cox, with any questions, @odPatchell had intended to call
Colby Cox to obtain his permission to add the letgdcription for parcel 52.038.
According to Patchell, Colby Cox called her firagwever®® Patchell claims to

have then requested his permission to add a |legarigtion to the Executed Deed

®1d. at 1.

®7 Jane Patchell Dep. 14:13-18 (Mar. 28, 2011), THiedty Def.’s Opening Br. Supp. Mot.
Summ. J. Ex. E [hereinafter “Patchell Mar. Dep.”].

®®1d. at 18:12-19:5.

%91d. at 18:17-19. Patchell could not recall at her déjmm the purpose of Cox’s cafbee idat
12:23-13:7.
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to match the property listed in the Sale Agreem®Ratchell testified that she did
not know at the time that the missing metes andhtdsulescribed a residential
property but that she knew the description refezdna noncontiguous parcel of
what she believed to be the Office P&rRatchell did not explain to Cox that she
intended to add a description for a residentialpprty noncontiguous with the
Office Park, or that the alteration would conveypgerty not described in the
Executed Deed, to Point Management’s detriment.isfioemed him only that the
Sale Agreement and Executed Deed were inconsiatehthat the language she
wished to add described a property listed in thée S&greement? At his
deposition, Colby Cox flatly denied that he andcRall ever had a conversation
regarding a correction to the legal descriptiothim Executed Deefd.In any event,
Patchell added the legal description of the ResigleRroperty to the Executed
Deed as a new page three, changed the signatuee tpagew page four, and
recorded the altered deed on March 4, 2008. Patdmlnot contact Cheryl

Santaniello to inform her of the alteration to theed until an ownership dispute

01d. at 17:6-16.

11d. at 16:25-17:5.
21d. at 17:6-16.

3 Cox Dep. 199:15-19.
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over the Residential Property arose almost a yiar settlement! According to
Patchell, she meant to contact Santaniello afitthes, but forgot to do sb.

. The Aftermath

On March 11, 2008, Tunnell & Raysor forwarded thelf version of the
HUD-1 by email to Stephen Melanson, a Point Managemepresentative. As
discussed above, the HUD-1 referenced a watedidl|for 515 Chestnut Street. In
this email, Jane Patchell asked Melanson to confitmather “the two tenants at
Federal Street Office Park made their March renpalyments to Point
Management’ The email did not reference the Residential Pypgenants.

Over the next several months, Point Management tmions consistent

with its purported belief that it still owned theestdential Property. In September

" patchell Mar. Dep. 29:14-30:4.

> Ms. Patchell's forgetfulness in this instance @spesomewhat at odds with her conduct earlier
in the course of the transaction. At her depositiatchell testified that she had a “very close
and good working relationship” with Santaniellogahat she (Patchell) was “very careful not to
communicate directly with Colby Coxld. at 13:8-19. Patchell further testified that at poant,
Cox emailed her directly, and she immediately nedifSantaniello because she “understood the
ethical issues that are involved with talking teepresented persond. at 13:20-14:2. In regards
to why she forgot to report to Santaniello her camivation with Cox regarding a stroke-of-
midnight amendment to the deed, Patchell testified:

We had a time constraint based on when settlemasthappening and
when documents needed to be recorded. | knew ftHatalled her, she would
need to contact him, and | had her authorizatidorpo this, because of the
complexity and the time frame, to contact him drdwere any questions.

So | went straight to the person who could provfdeauthority to remedy
the situation.

Id. at 18:22-19:5.
® SeeT&R’s Opening Mem. Ex. BB.
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2008, Point Management and the LoBiandos reneweil thase agreemefit.
Later in 2008, because the LoBiandos were expeangnfinancial difficulties,
Point Management worked with them to develop a pEntrplan for back rerft,

The dispute over the rightful ownership of the Heastial Property would
not materialize until January 2009, nearly a yefierasettlement, when Dr.
Patterson contacted Tunnell & Raysor regardingotawater bills he had paid on
parcel 52.03, which Dr. Patterson would soon lesas an occupied residence.
Among the documents circulated at the closing was Assignment and
Assumption of Leases from Point Management to Mesh.alhe executed version
of this document identifies the two tenants at @#ice Park but makes no
reference to the LoBiandos, the Residential Pryperiants’ For many months
following the closing, MacLaren was unaware thatatdgs were residing at the
Residential Property. On January 17, 2009, Dr.eifaah emailed Hal Dukes and
Jane Patchell inquiring as to which properties awog MacLaren in Milton were
associated with tax bills he had received and paidharcels “2352011005203”

and “235201100190G°

" SeePOB Ex. 33.

"8 See idEx. 32.

" See idEx. 31, at TR-RES 0065-66.

80 SeePl.’ s Reply Br. Supp. Mot. Summ. J. Ex. K, at RES 1901 [hereinafter “PRB ___].
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Dr. Patterson also called Hal Dukes sometime iudgn2009 expressing
the same concern regarding a tax or utility billHael paid™ As Dukes recounted
this phone call at his deposition, Dr. Pattersors wancerned because he had
received a water, sewer, or tax bill for a resiggmntroperty in Milton®> When
asked why Dr. Patterson had a problem with théyubill, Dukes recounted:

He wanted to know why it was in his name. He nelad any

intention of owning any residential property in Mih. He bought an

office park and he was upset. . . . He indicatetidee no insurance on

the property, he didn’t know who owned it, who waupying it,

and | said that obviously it's a typographical eroo an error and |

said we would do a corrective deed in the morniigd he said,

Make sure you do it first thing in the morning, ¢ dot want this

property, | do not want the liability. He said, $oge something

happens tonight? | said, Well, probably Mr. Cox mssirance on this
property and it is a mistake but we’ll take caratdirst thing in the
morning®®
According to Dukes, he contacted Karen Miller, thal estate paralegal who had
worked on the transaction, and the next morning d3isk office prepared and
delivered to Dr. Patterson a corrective deed tinatted the Residential Property
(the “Corrective Deed”§? Dukes testified that he followed up with a phomd c

that afternoon and several additional calls dutirgweek, in which Dr. Patterson

indicated that he was “reviewing” and “reading” tBerrective Dee’

81 SeePatterson-Fifer Statement 10:6-12:11; Dukes M&@ep. 42:15-24.
8 Dukes Mar. 6 Dep. 42:19-24.

81d. at 43:3-17.

%1d. at 43:18-20.

%1d. at 44:4-45:3.
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Patchell responded to Dr. Patterson’s email reggrdhe tax bills on
January 21, 2009, and confirmed that parcel “2233%201900” represented
former parcels 19.00, 20.02, 22.00, and part of0RO(the Reed Property
protrusion), as combined by Sussex Colhtyatchell did not address the second
parcel, “2352011005203,” in her response, but ietpthat the dual tax bills might
have been the result of lag or miscommunicatiorweeh Sussex County and
Milton regarding the consolidation of the OfficerlPparcels’

Dr. Patterson was apparently confused by Patchedbponse. He replied,
“In the last settlement meeting, | think Hal séwattthe property is two parcels in
case | wish to sell one. But maybe Hal could conttii®nPatchell attempted to
clarify her explanation in another email:

Originally, Maclaren purchased 5 tracts of land nfroPoint

Management, LLC. [The Office Park] consisted of rfaf those

tracts, each with a separate tax map and parcebeurnihe office

park properties have been combined by Sussex Canttyare now

identified by one tax map and parcel number (2-33.219.00). The

lot on Chestnut Street that is not contiguous \thih office park has
always been identified by its own number (2-35 2(62.03). ... The

% SeePRB Ex. K, at TR RES 1900.

87 See idat TR RES 1900-01 (“The County should notify thewh of Milton of the assemblage
of the various parcels into one tax map and paraeiber. According to the [sic] Milton’s Tax
Office, the notification from the County is sentaadifferent department within the Town and
then forwarded to the Tax Office. Kathy from thewFoof Milton is checking to find out when,
or if, the Town received notification from the Caur{which it claims was sent) that several
aprcels [sic] had been combined into one tax majppancel number. . . . As soon as | hear from
her, | will contact you.”).

#1d. at TR RES 1899-1900.
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Chestnut %greet lot was not included in my disars§in my previous
email] .. .-

Evidencing his continued confusion regarding thapprties owned by MaclLaren
and a lack of knowledge of the Residential Propddty Patterson responded, “We
do not own the lot on Chestnut St. It was boughtthyy Reeds as part of the
settlement. If | understand this correctly, did &ayptheir property taxes
(2352011005203 $571.207) this round. Please comitiebt. Patterson’s evident
confusion is inconsistent with any intent on histga purchase the Residential
Property before settlemetitHis confusion appears to stem from the fact that t
Reed Property, which was originally a piece of@féce Park and was the subject
of a pre-settlement dispute between the partiagsabhestnut Street. Patchell then
forwarded a tax map to Dr. Patterson showing the gvoperties, the Office Park
and 515 Chestnut Street. Dr. Patterson’s resparggests that his wife thereafter
visited the Residential Property and discovered ithevas occupied: “My wife
went by the house and evidently it is occupied. Kbtwuld we approach this? Are
you sure no mistake has been made on the seliefpfst?

It is an ill wind indeed that blows no man good.sa&me point following his

phone conversation with Hal Dukes and his emaiharge with Jane Patchell, Dr.

%91d. at TR RES 1900.

%1d. at TR RES 1899.

%1 SeePatterson Oct. Dep. 68:1-18, 69:4-17 (Pattersegsimony regarding a purported pre-
closing conversation about the Residential Propeitty Hal Dukes).

%2PRB Ex. K, at TR RES 1899.
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Patterson’s attitude toward the Residential Prgpapparently shifted from one of
concern for liability exposure in a property he mad intended to purchase to one
of opportunism born from the notion that he migbkt g free house out of this
mess. By letter dated January 23, 2009, Dr. Patitswswife advised the
LoBiandos that MacLaren owned the Residential Rtgpand that future rent
should be paid to MacLaréhThe LoBiandos, understandably confused, contacted
Colby Cox, who then apparently asked Dr. Pattessamfe not to contact the
Residential Property tenanfs.

Representing his change of heart in this matter,Hatterson emailed his
Tunnell & Raysor attorneys on January 26, 2009orming them of Cox’s
communication with Dr. Patterson’s wife:

Mr. Cox called my wife Kristin and asked her notttact the tenant

at 515 Chestnut St. Evidently, he thinks he sthe that property. |

would like Mr. Cox to pay the back rent on the map, and cease

any other contact with the tenant or Kristin. Hotougld this be
addressed?

Patchell responded to Dr. Patterson’s email, irishgathat she had just spoken to
Cheryl Santaniello of Young Conaway, who had inthdahat the inclusion of the
Residential Property was a mistakePatchell further explained that “[ijt

appear[ed] that the district map and parcel nurabdrthe legal description for the

% SeePOB Ex. 37.

z;‘ SeePRB Ex. |, at TR RES 1595.
Id.

%|d. at TR RES 1594.
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[Residential Property] were included in the cortrafcsale by error” and that it
was Santaniello’s position that no meeting of theds with regard to a sale of the
Residential Property had occurred, necessitaticmy@ction of the deef.Patchell
also noted:

You indicated during our discussions last week thati had no
knowledge of a house being included in the sal¢hef Office Park].
Therefore, Ms. Santinello’s [sic] recollection aposition on the
house not being part of the office park sale appeeae correct. If the
inclusion of the house in the contract of sale #@sdsubsequent
conveyance to you was in error and you and Colbyenéad an
agreement to convey the house, then you are nitiedrtb retain title
to the property or to collect back rent. Howevasyyare entitled to
reimbursement for the title search on the proptrdy was completed
based upon the contract of sale, the taxes thapgmlion the property
since the time that it was conveyed to you, andansf to correct the
error, such as the cost to prepare and record @&ive Deed?

Patchell’'s email conflicts with Dr. Patterson’s ex$®n that Tunnell & Raysor
alerted him to the Residential Property befordesatnt:°° Without confirming or
denying any of the statements in Patchell’s eniail,Patterson responded that he
wanted Hal Dukes to commefit. Patchell explained that Dukes had already

reviewed Patchell's email before it was sent. Nbeletss, Patchell requested a

phone number where Dr. Patterson could be reaaidssured Dr. Patterson that

1d.

%1d. at TR RES 1594-95.

%1d. at TR RES 1595 (emphasis added).
190 geepatterson Oct. Dep. 68:1-18, 69:4-17.
V1PRB Ex. |, at TR RES 1594.
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Dukes would call him to discuss the matférPatchell also emailed Dr. Patterson
later that afternoon and expressed that Dukes fakks with the real estate agent
involved in the transaction, who “verified that tpeoperty listing and the sale
were never intended to include a residential priygef®

When Dukes did not receive a signed version ofGbeective Deed he had
sent to Dr. Patterson, they communicated againu@indhe record is unclear as to
who initiated the phone call and when exactly th# accurred, Dr. Patterson’s
email exchange with Jane Patchell, described abogieates that in late January
2009, Dr. Patterson wished to speak with Dukespradided his phone number to
Patchell for that purpose. At his deposition, Dutexounted his conversation with
Dr. Patterson:

| told him that | was in the process of waiting fum to return the

corrective deed that we had given him . . . armd,sYou’re making a

mistake here because you bought the office pak Fideral Street

Office Park, and the mistake is that the house weksided in the
deed. And he recognized that and then | said, Wielneed to clear

102 Id

193 Third Party Def.’s Reply Br. Supp. Mot. Summ. X. 5, at TR RES 1598 [hereinafter
“YCST's Reply Br. ___"]. This is corroborated byetlaffidavit of Bill Lucks, in which he states
that he was not aware of any residential propevipenl by Colby Cox or Point Management,
that the Listing Agreement for the Office Park dit reference any residential property, that the
listing itself did not reference any residentiaustures or property, that the only property ever
shown to Dr. Patterson or his agents was a comaigmperty, that the written offer prepared
by CSG on behalf of MacLaren was for a commerciapprty and did not include any
residential property, and that he only became awhtbke Residential Property in January 2009
when contacted by Colby Cox and his attorn&eelLucks. Aff. { 8-9, 12-13, 16, 18-19¢e
alsoAslin Aff. 11 6-8, 11-13 (attesting to the samtrmation).
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this up and he said, Well, I'm still thinking abatiand taking advice
from other peoplé®*

In a January 28, 2009, voicemail left with Chergh&niello, Dukes conveyed Dr.
Patterson’s stance regarding the Residential PyopPukes explained that Dr.
Patterson did not “per se” object to anything werig Santaniello or Colby Cox,
but that Dr. Patterson needed time to “think itrdvmcause he had paid for a title
search and some legal work in connection with tesidntial Propert}> Dukes
indicated his belief that the parties would be ableesolve the dispute and that
“there [was no] need to get real concern#d.”

Apparently dissatisfied with the advice he was ineng from his Tunnell &
Raysor attorneys, Dr. Patterson at some point szhclut to David Barrett, his
father-in-law and a Washington, D.C., attorney. Qenuary 31, 2009, Dr.
Patterson emailed Dukes and Patchell expressitdghéhappreciated the excellent
service of Tunnell & Raysor and that he looked famvto working with the firm
in the future'® With regard to “the 515 Chestnut property in Mifbhowever,
Dr. Patterson requested that Tunnell & Raysor “ta@m ... attorney client
privilege and defer any further discussion by Mox@ representative concerning

that parcel to . . . David M. Barrett, Es§®'Shortly thereafter, Patchell spoke with

194 Dukes Mar. 6 Dep. 59:14-22.
195 MOB Ex. 47.

10614, Ex. 47.

197 See idEx. 49, at TR RES 1099.
108 5ee id.
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Mr. Barrett, who allegedly “assert[ed] that Dr. teedon owns the [Residential
Property] as it is contained in the deed and thedde self-contained-® In an
email to Dukes on February 11, 2009, Patchell eglayat she tried to explain to
Barrett the evidence that was stacked against BitefBon’s assertion that he
intended to purchase the Residential PropgftBy Patchell’s account in her email
to Dukes and as evidenced by this ongoing litigatlter explanation fell on deaf
ears:

Mr. Barrett is a litigator, has served as RecoafeDeeds in Indiana,

taught law school in Indiana, etc. He tried to ‘el me on attorney-

client privilege, real estate law, etc. and youl[Mauld be proud of

me—I just bit my tongue . . . fi*
Dukes responded that Cheryl Santaniello should lbéfied of Barrett's
involvement on the ground that she might “make B see that this matter will
not result in a free house for Dr. PatterstA.”

Despite Dr. Patterson’s email to Tunnell & Rayseguesting that any
further discussion of the Residential Property vilihx’s attorneys be directed to
David Barrett, Tunnell & Raysor continued to comnaate with Young Conaway

and other attorneys who became involved as thaitdfisgpiraled out of control. In

a February 2, 2009, email to Santaniello, Patéhditated that she and Dukes had

19 5eeYCST's Reply Br. Ex. H, at TR RES 1723.
105ee id.
Hlgee id.
112 5ee id.
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spoken with Gene DiPrinzio, another attorney fronoulvyg Conaway, that
afternoon, and that “[bJased upon that conversatitai Left a message for Joe and
Jan LoBiando on their home voice mail to continagipg monthly rent for 515
Chestnut Street to Colby Cox. . .. Hal has knowe and Jan for year$® On
March 4, 2009, Dukes left a voicemail with SantHaistating:

Jane is gone for an operation on her knee and inaotved in this

trying to pick up the loose ends for her. We __ Ik t@bout this

McLaren [sic] LLC and that park over there. The dwas basically

fired us, but, we would be willing to do anythingaessary to help

you out on this and we told Gene Bay4f#ithat too. | am hoping that

[Dr. Patterson’s] brother-in-law [sic] the famowmwyer will see the

reality of this . . .1"
Several weeks later, by letter dated March 20, 20D3es contacted David
Barrett, stating that “it would appear that MaclrgreLC should sign a corrective
deed as soon as possible and straighten out thisrmaathout the cost and time of
litigation.”**® Dukes also directed Barrett to contact him or Begdayard,
attorney for Point Management, directly with anyestions or comments’ In a
letter to Bayard, also dated March 20, Dukes stated

| have had several conversations with the MacLa&saup
concerning the mistake in the deed descriptionavehexplained to

them that the realtors and the parties to the iegwis never
included this property to be part of the transi#hile it is obvious

113 SeeMOB Ex. 48.

114 Eugene Bayard is an attorney at Wilson, HalbrooBayard, P.A., a Delaware firm, and is
representing Point Management in this action.

1°1d. Ex. 47.

1181d. Ex. 50.
117 |d.
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that the MacLaren Group should not receive the é@ssa result of
this mistake, they have not replied to any of nguests.

Recently | was told that our law firm can no longepresent
the MacLaren Group in this matter. Given this facian only suggest
that you contact the MacLaren Group directly. Hréhis anything that
you think | can do in this matter feel free to @witme at your
conveniencé®®

Shortly after Point Management initiated this @ction September 2, 2009,
Dukes sent out two more letters, one to John SearguvSergovic, Carmean &
Wiedman, P.A., then-attorney for MacLaréhand one to Bayard in an apparent
attempt to give Tunnell & Raysor’s take on Pointridgement’s claims against it.
Dukes’s letter to Bayard was “intended to outlin€urinell & Raysor’s]
understanding of the timeline of events surroundimgconveyance of the property
from [Point Management] to MacLaren, LLE® The letter defended Tunnell &
Raysor’s actions and made clear the firm’s positloat the Residential Property
had been conveyed in error. Notably, MacLaren hatdyat asserted cross-claims
against Tunnell & Raysdf:

In a similar letter to John Sergovic, Dukes exgeeshis positions that the
Residential Property was conveyed by mutual misiake that Dr. Patterson’s

statements demonstrated that “he had no knowleflgki property, had never

118|d. Ex. 51.

119 MacLaren has since substituted the law firm of ®Rhmwla & Williams, LLC.

201d. Ex. 53, at TR RES 1906.

121 MacLaren did not file its Amended Answer, whictserss cross-claims against Tunnell &
Raysor, until April 5, 2012.
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looked at the property, did not intend to includes tproperty in his offer to
purchase the office park and that the lending tutstn had never appraised the
property as part of the business park l0%h3ergovic responded on September
21, 2009, stating,

The legal conclusions set forth in your ... leted all factual

reference are disputed. The conclusions that yearts. . appear to

be an effort to absolve yourself and your firm @ims made against

you for altering the Deed after it was executedhsy Seller . . . . Our

client will hold you accountable for your apparemblation of the
attorney/client privilege . . 123

J. Allegations and Procedural History

On August 29, 2009, Point Management filed a VedifComplaint asserting
eleven counts against MacLaren, Tunnell & Raysad, Artisans’ Bank, including
claims for reformation, fraud, misrepresentatiomeaech of contract, mistake,
unjust enrichment, tortious interference, conversimposition of a constructive
trust, and a notice count against Artisans’ Bank.January 15, 2010, Tunnell &
Raysor filed a motion to dismiss the claims againgdn December 14, 2010, by
telephonic ruling, | dismissed the claims of fraandd misrepresentation alleged
against Tunnell & Raysor. In my ruling, howevera¢knowledged that Point
Management appeared to have claims against Tu&rniehysor as the settlement

agent, but that those claims did not lie in misespntation or common law fraud.

12214, at TR RES 1904.
123 MOB Ex. 54.
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Thus, | deferred dismissal for thirty days to allBwint Management to amend its
complaint.

On January 5, 2011, Point Management filed its fiéeti Amended and
Supplemental Complaint (the “Amended Complaintt), which it asserts ten
counts. Count | seeks a declaration that the Redofdkeed is defective on the
ground that it was not the deed executed by thigegaCount | also seeks an order
providing that a corrective deed conveying only @fice Park be executed and
delivered by Point Management and accepted anddeddy MacLaren.

Count Il seeks reformation of the Recorded Deedaocount of mutual
mistake. Point Management asserts that neitherSle Agreement nor the
Recorded Deed reflects the intent of the partiesthat both documents should be
reformed to remove all reference to the ResideRtiaperty.

Count Il seeks reformation on the ground of mutuédtake coupled with
inequitable conduct. Point Management alleges in&loje conduct on the part of
Tunnell & Raysor for filing a different deed thdmetone executed and for failing
to inform Point Management for nearly one year thaiad filed an altered deed.
MacLaren is alleged to have initially agreed toreotr the mistaken conveyance of
the Residential Property before inequitably shgftits position and claiming

rightful ownership of the property.
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Count IV alleges breach of contract and negligeasea settlement agent
against Tunnell & Raysor for inducing Point Manag®ainto rely on Tunnell &
Raysor's representation that the deed it providedPbint Management for
execution would be the deed filed. Point Managenadeiges that in filing an
altered deed and in failing to inform Point Manageinof its having done so,
Tunnell & Raysor, acting on behalf of MacLaren, dofged an implied contract
between Tunnell & Raysor and Point Management agligently harmed Point
Management.

Count V asserts a legal malpractice claim againsin€ll & Raysor on the
basis that it owed duties of care and candor tmtPdianagement and that it
breached those duties when it recorded the ali@eed and did not inform Point
Management that it had done so.

Count VI alleges that, in the event that TunnellR&aysor thought the
Residential Property was part of the transactibnyas negligent in failing to
include a description of that property in the deéqatovided to Point Management
for execution.

Count VII accuses MacLaren of tortiously interfegrinwith Point
Management’s contract with the former tenants efRiesidential Property.

Count VIII alleges unjust enrichment and conversagainst MacLaren for

obtaining the Residential Property without consatien, ejecting the tenants
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therein, and wrongfully continuing to possess asd the Residential Property
without the permission of or compensation to PManhagement.

Count IX seeks the imposition of a constructivestragainst MacLaren with
respect to all funds, consideration, and otherghiof value received by MacLaren
as a result of its allegedly wrongful possessiothefResidential Property.

Count X seeks to put Artisans’ Bank, the holderadiégedly wrongful
encumbrances on the Residential Property, on naifc€oint Management’s
claims of rightful ownership, possession, and candf the Residential Property
free and clear of liens and encumbrances place@dheby or for the benefit of
MacLaren.

Tunnell & Raysor answered the Amended Complainfamuary 20, 2011,
and asserted counterclaims and crossclaims forilbatibn or indemnification
against all other parties, except for Artisans’ Ban

MacLaren answered the Amended Complaint on Febr8ar2011, and
asserted counterclaims against Point ManagetiéntMacLaren’s first
counterclaim alleges that Point Management breath@mntractual obligations in

failing to deliver the entire Reed Property, asvpted in the Sale Agreement.

124 0n April 5, 2012, with the Court’s permission, Macen filed an amended answer asserting
crossclaims for malpractice, professional negligemand tortious interference against Tunnell &
Raysor, its former counsel. | allowed MacLarenil® ifs crossclaims at this late stage subject to
a stay pending trial (as necessary) on Point Managés claims against MacLaren, Tunnell &

Raysor, and Artisans’ Bank; MacLaren’s earlierdileounterclaims against Point Management;
and Tunnell & Raysor’s claim, counterclaim, andss@aim against Young Conaway, Point

Management, and MacLaren, respectively, for coatitim and indemnification.

38



MacLaren’s second counterclaim alleges that Poirmind$ement breached the
covenant of good faith and fair dealing by représgnthat it owned the entire
Office Park when it had already conveyed part ef @ffice Park to the Reeds, a
misrepresentation that MacLaren purportedly relipdn to its detriment.

On February 1, 2011, Tunnell & Raysor filed a thparty complaint against
Young Conaway asserting that Young Conaway wasigesgl throughout the
course of the transaction, particularly in its @egion of the Sale Agreement, and
breached its contractual duties to Point Managenieminell & Raysor asserts
that, on these bases, it is entitled to contributto indemnification from Young
Conaway for any liability assessed against Tun&eRaysor arising out of the
transaction at issue.

Point Management and MaclLaren have cross-movegddral summary
judgment on the issue of reformation. Tunnell & Rawyhas moved for summary
judgment on the counts asserted against it by Pdiabagement—breach of
contract and negligence as a settlement agent, meglaractice, negligence, and
unjust enrichment and conversion. Young Conawakssesimmary judgment
against Tunnell & Raysor’s claims for contributiand indemnification.

This Opinion addresses those motions.
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1. STANDARD OF REVIEW

Summary judgment is appropriate where the recdtdats that no genuine
issue of material facts exists and that the moypiady is entitled to judgment as a
matter of law’*®> When considering a motion for summary judgmeris ®ourt
views the evidence and draws all reasonable inée®em the light most favorable
to the non-moving party, “accepting as true alldevice uncontroverted by the
record.® Cross motions for summary judgment are deemedtdjuévalent of a
stipulation for decision on the merits based on dktant record, and this Court
may render judgment in the absence of a genuine is$§ fact material to the
disposition of either motioft.

[11. ANALYSIS
A. The Recorded Deed Is Invalid

The deed recorded on March 4, 2008, was not a decusigned by the
parties to the real estate transfer. Its meteshbanohds description included the
Residential Property, which the description in #eecuted Deed did not. The
Executed Deed, post execution, was placed in thesgssion of MaclLaren’s
attorney who, as agent for the parties, was chawmgéd recording it with the

Sussex County Recorder of Deeds.

125Ch, Ct. R. 56(c).

126 Fike v. Ruger754 A.2d 254, 260 (Del. Ch. 1998ge alsd_yondell Chemical Co. v. Ryan
970 A.2d 235, 241 (Del. 2009).

127.Ch. Ct. R. 56(h).
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Upon review of the Executed Deed, however, the gmded facts indicate
that MacLaren’s attorney, Ms. Patchell, noticedramonsistency between the Sale
Agreement and the Executed Deed, in that the lditenot include the Residential
Property in the metes and bounds description. $leeefore created a new
document, the Recorded Deed. The Executed Deedhnees pages long, and the
third page was the signature page. Patchell create@w page three for the
Recorded Deed, which comprised the metes and bodedsription of the
Residential Property “missing” from the ExecutedeDe She renumbered the
signature page (page three) of the Executed Dequh@gs four of the Recorded
Deed, and attached that signature page to the &st@eed as though the parties
had executed the Recorded Deed, and not the ExeDated. She then caused this
document, the Recorded Deed, to be recorded aghhbwere the deed executed
by the parties. These facts are not in dispute.

The parties disagree vehemently, however, as td plamission, if any,
was given by Point Management to MacLaren’s attprwe alter the Executed
Deed. According to Ms. Patchell, she spoke to Cdllmx on the telephone and
explained that there was an inconsistency betwhenSale Agreement and the
Executed Deed. She purportedly sought Cox’s peromgs reconcile the property
listed in the Executed Deed with the property dbscr in the Sale Agreement.

Patchell claims to have spoken directly to Cox,hautt his attorney present.
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Patchell admits that she did not tell Cox thatl#mguage she wished to add to the
deed described the transfer of a parcel noncontiguoth the Office Park, or that
it was a residential, rather than a commercialperty. She also did not tell Cox
the address of the parcel to be added or read xdh@odescription she intended to
add to the deed. Patchell failed to send the nagulage she intended to add to the
deed to Cox, or to his attorney, for review. Pallchever notified Cox’s attorney
that the deed had been altered. After receiving’<permission to make the
change she had vaguely described, according thiélatshe made the alteration in
the deed.

Cox strongly denies that this conversation tookc@lar that he ever
authorized any alteration of the Executed Deed.

Assuming for purposes of this Opinion that Patchelersion of events is
correct, the permission she received from Cox ssifficient to ratify the altered
document she caused to be recorded with the S@menty Recorder of Deed®
| have no doubt that Patchell acted without badnntShe noticed a discrepancy
between the Sale Agreement and the Executed Deddaaed to correct it. The

alteration of the Executed Deed is but one of a&atmnation of errors that have led

128 1t is as yet undecided in this jurisdiction whetleedeed, executed and notarized, may be
altered, as may a simple contract, by the expragestn of the party charged, without re-
execution. For the reasons stated in this Opirioegd not resolve that question; the permission
obtained by Patchell, looked at in the light ma@storable to MacLaren, was insufficient to alter
the contractual rights between the parties.
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to this unfortunate situation. In hex parte conversation with Cox, however,
Patchell failed to indicate clearly that she wadiagl to the property conveyed a
separate, noncontiguous parcel; she never idahtifie address of that parcel; she
did not read Cox the description she wished to add;she utterly failed to explain
the alteration, totally against Point Managemenmiterest, that she intended to
make in the Executed Deed. If she had, or if, npyaperly, a draft amendment
had been given to Cox and his counsel for his vexdrd execution, this litigation
would likely have been avoided. In any event, hasvewCox’s permission to
correct the deed and waive his rights under theimtent executed by the parties
was woefully insufficient to ratify the Recorded d2eas a deed transferring the
Residential Propert}?® The Recorded Deed is, effectively, a nullity.

That leaves, as between the parties, the Executed Bs the effective deed.

As described below, that deed doestransfer the Residential Propetty.

129 Because deeds are specialized contracts, the galesning oral modification of a contract
are applicable. “A party asserting an oral modtfara must prove the intended change with
‘specificity and directness as to leave no doulihefintention of the parties to change what they
previously solemnized by formal documeniContinental Ins. Co. v. Rutledge & Co., In€50
A.2d 1219, 1230 (Del. 2000) (quotirReeder v. Sanford School, In897 A.2d 139, 141 (Del.
1979)).

1301t is true that the Sale Agreement, as writterrpptts to evidence an intent to convey the
Residential Property. Under the doctrine of metgedeed, however, the deed trumps the sale
contract.See Haase v. Gragn2008 WL 372471, at *2 (Del. Ch. Feb. 7, 2008)i{{&passes if a
deed is validly executed and delivered . . . .Ittpoint, under the doctrine of merger by deed,
the contract typically is extinguished. This medmat, after title has passed via the deed, the
contract generally ceases to be a viable basis wpgich plaintiff may sue.” (footnotes
omitted)).
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B. The Effect of the Executed Deed

Because the Recorded Deed is a nullity, the ExddD&ed is the operative
document. The application of well-settled princgptdE deed construction supports
a finding that the Executed Deed didt transfer the Residential Property. “The
construction of a deed is a question of I&W.Similar to rules governing contract
interpretation, “[t}he fundamental rule in conshgia deed is to ascertain and give
effect to the intent of the parties as reflectedtia language they selectéd®
Where a deed follows the statutory form, as thechtesl Deed does here, the
controlling language in determining the propertyweyed is the description of the
property in the deetf® If the meaning of that language is clear withie four
corners of the deed, this Court will not considetriasic evidence regarding the
parties’ intent:*® If the language in the deed is ambiguous, howeterjntent of
the parties must be determined “by the facts antligistances surrounding the
transaction.**®> Even when required to consider extrinsic evidetits, Court may

resolve an ambiguity on a summary judgment motahén the moving party’s

131 Smith v. Smith622 A.2d 642, 645 (Del. 1993).

%214, at 646.

133 See25 Del. C.§ 121 (“A deed in the form prescribed . . . dukeeuted and acknowledged
... unless contrary intention appears within)ldh@construed to pass and convey to the grantee
... the fee simple title . . . in and to the pdp therein described . . . .").

134 See Smith622 A.2d at 646 (“If there is no reasonable dasbto the meaning of the words,
the deed is unambiguous and the Court’s role igdonto an application of the meaning of the
words.”).

135 Smith v. Reserves Dev. Cqrp008 WL 3522433, at *6 (Del. Ch. Aug. 12, 2008).
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record is not ... rebutted so as to create issfesnaterial fact.**® After
considering the extrinsic evidence, to the exteatessary, the court resolves any
remaining ambiguities in favor of the grantée.

The Executed Deed is not internally consistent. [Egal description begins
by identifying the subject properties as

lying on the east side of Federal Street, beinghded on the north in
part by lands now or formerly of William and Canolyettyjohn, in
part by lands now or formerly of Stansky VentureCland in part by
lands now or formerly of B. Reed Family L.P., oe #ast in part by
lands now or formerly of Blake and Donna Reed andart by other
lands now or formerly of Blake and Donna Reed, lo& $outh by
lands now or formerly of the State of Delaware, andthe west by
Federal Street, as shown on a recent survey ehtitlends of Point
Management, LLC and Blake & Donna Reed — Lot Lirdguatment
and Parcel Consolidation Plait®

As is clear from the referenced consolidation pfathese boundaries exclude the

Residential Property. The Executed Deed does natribe any additional

13 GRT, Inc. v. Marathon GTF Tech., Lt®@012 WL 2356489, at *4 (Del. Ch. June 21, 2012)
(quotingEagle Indus., Inc. v. DeVilbiss Health Care, |02 A.2d 1228, 1233 (Del. 1997)).

137 See Reserves De2008 WL 3522433, at *6 (“If . . . an ambiguitymmains after an inquiry
into the intent of the parties to a deed it mustrdmolved in favor of the grantee.’jee also
Rohner v. Niemanm380 A.2d 549, 552 (Del. 1977) (“Where uncert@stappear in the grant,
they must be resolved in favor of the grantee ag ks such a construction does not violate any
apparent intention of the parties to the transacipMaciey v. Woodsl54 A.2d 901, 904 (Del.
1959) (“It is true that ambiguities in a grant amebe resolved in favor of the grantees, but we
think this rule of construction must yield to th@rgmount rule that the intention of the parties is
to be given effect if it can be ascertained an@sfascertained, it does not contravene the clear
meaning of the words of the grant. No other rula ba accepted because the fundamental
function of rules of construction is to determihe tntention of the parties.”).

138 Executed Deed at 1-2.

139 Seel ot Line Adjustment and Parcel Consolidation PROB Ex. 5.
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boundaries. Moreover, the subsequent metes anddbodescription encloses a
contiguous parcel that clearly excludes the ResigleProperty-*°

Some elements of the Executed Deed appear to daitrthese clear
exclusions of the Residential Property. The toprigorner of page one of the
Executed Deed lists tax parcel 52103 Further, the legal description in the
Executed Deed contains a “BEING” clause that idiestithe to-be-conveyed
properties as the same lands conveyed from Piimtdloint Management on July
31, 2006"** which lands, as discussed above, included thedBesal Property.
The exclusion of the Residential Property from thetes and bounds likely
controls over the listing of parcel number 52.08 &#me arguable inclusion of the
Residential Property through the “BEING” clauseisT@ourt so found, impliedly,
in Mehaffey v. Raleywhich involved a deed with inconsistencies idmaltto those
here!*® To the extent the description in the Executed Diseimbiguous, | must
consider extrinsic evidence in determining the ipattintent. Either approach

yields the same result: the Executed Deed doescootey the Residential

Property.

190 5eeExecuted Deed at 2; POB Ex. 22.

141 SeeExecuted Deed at 1.

2geeidat 2.

143 See generally Mehaffey v. Ral@p02 WL 31112196 (Del. Ch. Aug. 29, 2001) (ddnlinon
cross motions for summary judgment to find a résgltrust in favor of the buyer where a prior
deed from seller to buyer described in metes anthd® only one parcel but identified two
parcels by tax parcel number and derivation claasd,a later deed from seller to a third party
conveyed the parcel omitted from the prior deedée®s and bounds).
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The evidence of record overwhelmingly reflects thaint Management did
not intend to sell and MacLaren did not intend tarchase the Residential
Property. To begin with, the interactions betweemPManagement, MacLaren,
and CSG, the real estate agency responsible fongse¢he Office Park, do not
evidence an intent to convey the Residential Ptgp&he Listing Agreement did
not mention the Residential Property, and affidasitbmitted by CSG agents Bill
Lucks and Rosemary Aslin confirm that they had nowdedge of the Residential
Property, that they did not list the Residentiadgerty, and that the transaction in
which they served as dual agents for Point Manageared MacLaren was for the
Office Park only. In fact, Point Management listdtk Residential Property
separately with RE/MAX. Moreover, Aslin showed orihe Office Park to the
Pattersons, who did not actually visit the Resi@gémroperty until January 2009,
almost a year after settlement. Dr. Patterson ddgianally confirmed that he was
not aware of the Residential Property when Asliavgtd him the Office Park in
August 2007. Finally, the introduction of the Resitdal Property into the
transaction occurred not by an act of either of plageties, but by a mistaken
reference in the Offer drafted by CSG to the demt/eying the Pintail Properties.

The interactions between the parties and theirreg{s up to and beyond the
signing of the transaction also dispel any notiwat the Residential Property was

meant to be included. Colby Cox told his attornfgsn Young Conaway that he
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intended to convey the Office Park; he made no mmentf the Residential
Property. Rather, Young Conaway clearly added tlesidential Property by
mistake, committing the same error made by CSGinguthe Pintail Properties as
a reference during the drafting process. Dr. Padteadmits that when he signed
the Sale Agreement, drafted by Young Conaway, he wat aware of the
Residential Property, had never visited it, andigid he was buying the property
shown to him by Rosemary Aslin—the Office Park.

Evidence from the due diligence period and theietp®f the transaction
further weighs against the inclusion of the Resiéé®roperty. Dr. Patterson had
the Office Park inspected but did not do the saonéhfe Residential Property. Nor
did Dr. Patterson inform his lender, Artisans’ Baok the Residential Property.
Post-signing, Point Management continued to acsistent with its belief that it
owned the Residential Property, working with RE/MAX sell or lease the
property and eventually renting it out to the LaRlas in a one-year agreement
that included a right of first refusal in the evasita sale. Further, in the only
instance in which Cox saw tleeldressof the Residential Property, as opposed to
its tax parcel number, in the context of the PoManagement-MaclLaren
transaction, Cox immediately expressed his confusm Young Conaway and
informed his attorneys that Point Management wats setling the Residential

Property. Unfortunately, in response Young Conaasgured Cox that the listing
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of utility charges for the Residential Propertytiie HUD documents was probably
only a result of Milton collecting payments fromnhidue to his common
ownership of the Office Park.

Events surrounding the closing also belie Dr. Pstt®s purported intent to
purchase the Residential Property. The Assignmadt Assumption of Leases
circulated at closing, though transferring the ésasf the Office Park tenants,
made no mention of the Residential Property tenants

After closing in March 2008, Point Management couméid to act as if it had
not conveyed the Residential Property, as it workath the LoBiandos to
establish a back rent payment plan. Point Managesne@wnership of the
Residential Property was apparently unquestionad denmuary 2009, when Dr.
Patterson received a utility bill for that propertccording to Hal Dukes,
Patterson became upset because he had no interftipurchasing a residential
property, had no insurance on the Residential Ptppand did not know who
owned the property or who occupied it. Dukes testithat Patterson wanted the
problem rectified immediately. In one email exchangth Jane Patchell, in which
Patchell explicitly described a residential properoncontiguous with the Office
Park, Patterson indicated that MacLaren did not ahestnut Street property.

Dr. Patterson soon changed his tune, however. Omfoemed by his

Tunnell & Raysor attorneys that the Residential perty was in his name,
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Patterson seemingly convinced himself that he wilexl to retain the property.
Dr. Patterson’s sense of entitlement was not nedlifby the advice of Hal
Dukes:** who advised not only Patterson, but Pattersopkocement counsel and
prior and current counsel for Point Management, Baterson had never intended
to purchase the Residential Property, that thegrtgjs inclusion was a mistake,
and that Patterson had no right to retain the ptpp€

The only evidence presented by MaclLaren in suppbrDr. Patterson’s
purported intent to purchase the Residential PtgperDr. Patterson’s deposition
testimony. Yet over the course of multiple deposii, not once did Dr. Patterson
affirmatively represent that he intended to purehas expected to receive the
Residential Property as part of the transactionefVasked this most basic and
central question, i.e., what he intended to purehd3r. Patterson supplied

circuitous half-answers. For example, when askedtwiis expectation was as to

what he was purchasing for $2 million, Pattersaspoaded that he expected to

144 The parties agree that the attorney-client prilevas waived through the closing and
recording of the deed. | found, for reasons sdahfor my February 16, 2012, oral ruling, that
subsequent statements by and to MacLaren’s cowesel also admissible. Even without post-
closing extrinsic evidence, however, the record levdae clear that no genuine issue of material
fact remains, and that the Executed Deed does amat, was not intended to, convey the
Residential Property.

145 Apparently, Dukes was not always of the impressioat MacLaren did not own the
Residential Property. Shortly after the confusiathwhe ownership of the Residential Property
arose, Dukes advised Patterson, “I think that yioend in Colodado [sic] [Colby Cox] owes
you and Kristin some money. You can address tsatisvhen you figure out the amount.” MOB
Ex. 44, at TR RES 1600.
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purchase “[w]hat was described in the contrdttAsked to clarify whether he had
any expectations in entering the real estate tcdiosa Patterson responded, “l do,
but | don't know the details*’ Asked again what he thought he was buying,
Patterson responded, “What | thought | was buyig tine Office Park and all it
entailed.*® When asked whether this meant he thought he wgimdwhat he
had been shown by Rosemary Aslin of CSG, Pattersdicated, “I thought so.
But then again, | don’t know the detaif$® Even when confronted with the
absurdity of his own responses, Patterson managedirtle back to a non-
statement:
Q. [Karsnitz] All right. Let me ask it this way,nii going to ask
a hypothetical question: If the contract, by nkstaif what was
presented to you by Rosemary, by mistake, onlyuded half of the
Office Park, then you would not have thought tinat twvas what you
were purchasing, correct?
A. [Patterson] Well, my lawyer would have told nhat
Q. Right, and you would have said that's not whaii yere
purchasing; you were purchasing the whole thingec?

A.  Well, there might be. But the thing about igJdn’t know the
details of it until my lawyer tells me what it i$

Patterson even refused to acknowledge whether & kin did not know what he

was purchasing from Point Management:

146 Jonathan Patterson Dep. 31:2-9 (Jan. 23, 201B,BR A [hereinafter “Patterson Jan. Dep.

S

“71d. at 32:3-11.

1481d. at 32:12-16. Later in his deposition, Pattersassgd this description, explaining that he
thought he was buying “[tlhe Federal Street Offit@rk and all it entails as described in your
[Young Conaway’s] contractld. at 34:18-23.

M91d. at 32:17-20.

0d. at 34:24-35:12.
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Q. [Karsnitz] ... Are you telling us here tonighat you didn’t
know what you were purchasing when you committepdy two
million dollars when you signed Exhibit 2?

[A. Patterson] That would be incorrect.

Q. Allright, so you did know what you were purcing®

A.  That would not be correct either.

Q. Well, what are the alternatives other than ymukthow, or
you did not know what you were purchasing when gommitted to
pay two million dollars?

A. | think the answer is obvious. | was purchaswigat was
described in the contract, okay? You don’t know thetails of
something until your lawyer tells you what it iscannot read metes
and bounds. Is the railroad track included? IotPrs this over there
included? Is it not? We have to wait for the lawyerell us what's

theret®?

Dr. Patterson’s testimony can essentially be sunzedras, “I intended to
purchase whatever was in the contract, though | taddea what was in the
contract.” In other words, Patterson argues thatlMeen intended to purchase
whatever it ultimately purchased, grab-bag fashibms circular reasoning does
not controvert the ocean of evidence indicating tigather Point Management nor
MacLaren intended to include the Residential Priypdrellingly, not once during
his multiple depositions did Dr. Patterson testifya straightforward manner that
he intended to purchase the Residential Property. ashount of circuitous

prevarication by Dr. Patterson can conceal the ftheit, despite numerous

1511d. at 35:17-36:13.
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opportunities, he never asserted under oath thepasition he now argues before
this Court.

The Plaintiff offered in its briefing an analogy ish | find apt™? A
department store customer undoubtedly intends tochpge the items that are
placed in his bag at checkout, as he presumesail®eihe items he selected and
deposited in his cart while shopping. When the @ustr gets home, however, if
upon removing his items from the bag he finds timeae$400 wristwatch that he
did not view in the store, did not place in histcdrd not pay for at the register,
and did not have bagged by the cashier, he ismiitlegl to keep the wristwatch on
account of his intent to purchase the items plactdhis bag at checkout. Rather,
if he is a responsible citizen, he returns the tvalr. Patterson did not “return the
watch.” Instead, when Dr. Patterson realized heldesoh conveyed a parcel that he
had never visited, heard of, discussed, or paidrédgher than sign the corrective
deed prepared by his then-attorney, Patterson marsaito retain the property.

In his testimony since, Dr. Patterson has artfallpided answering whether
MacLaren actually intended to purchase the Resmlefroperty from Point
Management, a straightforward issue that has somelenerated countless hours
of legal work and innumerable pages of legal bmgefand document production.

Though these efforts may have squandered attorndyjualicial resources, they

152p|’s Answering Br. Resp. MacLaren’s Cross-MotrrBuL J. at 20.
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have nonetheless resulted in a staggering amouexidénce confirming that the
parties did not intend to include the Residentralprty in the transaction.

The only evidence suggesting that Patterson evew lof the Residential
Property before closing is his contention that Balkes informed him of that
property’s existence during the diligence periddWhile this issue is contested, |
assume, as required at the summary judgment stegeDr. Patterson has testified
truthfully and accurately that this pre-closing eersation occurred and that Dukes
informed him that the transaction included “a dtthouse up the street.” As
Patterson also testified, however, Dukes told hmat the Residential Property
“probably has something to do with parking,” andt&aon did not discuss further
the inclusion of a noncontiguous residential prgpan the sale. At most,
Patterson’s and Dukes'’s testimony indicates thattwo had a conversation about
the Residential Property, but that Dukes charadrthe property’s inclusion as

an error or for parking purposes. Neither Pattéssaoror Dukes’s testimony

153 MacLaren also argues that title searches and\&epuerformed during the due diligence
period by Tunnell & Raysor caused Tunnell & Raysmrhave pre-closing knowledge of the
Residential Property, and that this knowledge shdel imputed to MacLare®eeMOB Ex. 39,

at TR-RES 0126 (survey maps). Karen Miller tedtifteat she forwarded to Patterson a survey
map showing the Residential Property. Miller Def:12-39:14. Patterson does not argue that,
upon receiving this map, he developed an inteputchase the Residential Property. In fact, the
record is silent as to whether Patterson revieweayven received, the map. Instead, MacLaren
argues that because Tunnell & Raysor knew of tiematiguous Residential Property due to the
post-closing title searches and survey, Tunnell &$0r's knowledge is imputed to MacLaren.
Imputed or not, knowledge of the existence of thesiBential Property does not equate to an
intent to purchase it. Intent, not knowledge, ig tjoverning inquiry when interpreting an
ambiguous deed. While knowledge may suppoiinérenceof intent, here, the evidence to the
contrary is insurmountable.
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suggests that Patterson came to expect duringltherete period that he would be
receiving, in its entirety, a residential propamgyncontiguous with the Office Park.
MacLaren argues that (1) Patterson’s purportecclogng awareness of the
Residential property and (2) Patterson’s testimtrmgt he intended to purchase
“what was described in the contract” support Maelnés argument that it intended
to purchase the Residential Property. In rulingaonotion for summary judgment,
this Court must determine whether a genusseie of material fact exists requiring

I 154

a trial.™ A disputed fact does not alone give rise tgeauineor material factual

dispute™>® Rather, the question is whether any rational fiacter, upon reviewing

the record before the court, could disagree akdassue of material fatt® If not,

154 Ch. Ct. R. 56(c).

155 SeeCh. Ct. R. 56(e) (“When a motion for summary judginis made and supported as
provided in this rule, an adverse party may not ug®n the mere allegations or denials of the
adverse party’s pleading, but the adverse parggspanse, by affidavits or as otherwise provided
in this rule, must set forth specific facts showihgt there is a genuine issue for trial. If the
adverse party does not so respond, summary judgnfieagpropriate, shall be entered against
the adverse party.”Deloitte LLP v. Flanagan2009 WL 5200657, at *3 (“It is not enough that
the nonmoving party put forward a mere scintillaepfdence; there must be enough evidence
that a rational finder of fact could find some metiefact that would favor the nonmoving party
in a determinative way, drawing all inferencesawudr of the nonmoving party.”).

156 See Cerberus Int'l, Ltd. v. Apollo Mgmt., L.F94 A.2d 1141, 1150 (Del. 2002) (“The
guestion is whether any rational finder of factldoiind, on the record presented to the Court of
Chancery on summary judgment viewed in the lighsinf@avorable to the non-moving party, that
the substantive evidentiary burden had been sdisfi. . If a rational trier of fact could findyan

material fact that would favor the non-moving panty a determinative way ... summary
judgment is inappropriate.”)d at 1151 (“Stated differently, the judge as gatepex merely
considers whether the finder of fact could coma tational conclusion either way . . . .”).
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and the facts establish the moving party’s rightrébef, this Court may grant
summary judgment in that party’s favef.

Patterson’s self-interestedx postaverments that he intended to purchase
“whatever was in the contract” do not directly qawlict the Plaintiff's assertion
that the parties did not intend to include the Besiial Property in the transaction,
an assertion verified by the record evidence. feuytMacLaren’s arguments find
no support from Dr. Patterson’s testimony regardiigpre-closing conversation
with Hal Dukes. Even if that conversation occuresddescribed by Patterson, no
rational fact-finder could find, in light of the emvhelming evidence to the
contrary, that, because of Dukes’s comments, Ratteexpected to receive a
noncontiguous residential property as part of tlamdaction. Thus, ngenuine
issue of material fact requiring a trial existsaeting the effect of the Executed
Deed.

MacLaren has not argued in the alternative thatEtkecuted Deed should be
reformed to include the Residential Property. Atypaeeking reformation must
prove by clear and convincing evidence that theiggmicame to a specific prior

understanding that differed materially from thetten agreemert? Based on the

157 See, e.g.Geier v. Meade2004 WL 243033, at *4-9 (Del. Ch. Jan. 30, 20(ghanting
summary judgment where the movant provided conmmevidence and the adverse party failed
to present contrary evidence beyond a conclusamatje

%8 Cerberus 794 A.2d at 1151-52.
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discussion above, it should be clear that the testrongly indicates that no basis
for such a reformation exists.

C. The Remedy

The operative deed here, the Executed Deed, hasbeet recorded.
Moreover, the Executed Deed contains inconsistertbiat | have resolved in this
Opinion, but which have the potential for confusibthat deed is recorded. The
parties shall execute a corrective deed that cirthe parcels listed on page one
of the Executed Deed to match the metes and bountfet document (i.e., the
reference to tax parcel 52.03 on page one shalebwved). Additionally, the
“BEING” clause on page two of the Executed Deedldba corrected to read
“BEING part of the lands conveyed to Point ManageméLC from Pintail
Management, LLC....” Any additional correctiomgcessary to remove all
reference to the Residential Property from the Htext Deed shall also be made.
This corrective deed shall be recorded in subsiituior the Recorded Deedunc
pro tunc The parties shall provide me a form of order &rbcorded with the
corrective deed, consistent with this Opinion.

D. Young Conaway’s and Tunnell & Raysor’s MotionsSammary
Judgment

The findings in this Opinion will necessarily afteébe outstanding motions
of Young Conaway and Tunnell & Raysor. The pargbsuld supplement or

revise their arguments accordingly. | will schedaleonference with all of the
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parties to discuss how to proceed on the remaicisgs and motions. The parties
should confer in advance and determine what suppiéation of the existing
briefing is necessary.

V. CONCLUSION

For the reasons above, MacLaren’s Motion for BB&ummary Judgment is
denied. Because | have found that the Recorded eadnullity, and that the
Executed Deed does not convey the Residential Ryopoint Management’s
Motion for Summary Judgment seeking reformationtlod deed is moot. A
corrective deed shall be filed consistent with t@iginion, however, removing
ambiguities from the Executed Deed. The partiedl ghavide a form of order

consistent with this Opinion.
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