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Dear Counsel and Litigant:

The Yiddish word “chutzpah” conveys the idea ofaanlacious insolence; a
mixture of nerve and gall. It implies an indifface to the effect of one’s own
effrontery. The word in its most negative sensghtifit the Plaintiff, David
Dolan, here, did it not carry a slight sense ofitfewtterly lacking in this
proceeding.

A. Facts

InterNetworking Technologies (“INT”) was started 1995 or 1996 as a

joint venture between Defendant Allan Wagamon alach#ff David Dolan. The



two men were brothers-in-law. They incorporated [N 1999 The business
provided on-site tech support to businesses andidual customers in the area of
southern Delaware. Wagamon and Dolan worked together in this busirfes
many years.

That relationship came to an abrupt end in ApriD0when Wagamon
learned that for some time Dolan had been sexa#llysing Wagamon’s daughter
and his niece. Both victims were minor childrdnitially, Dolan fled the State of
Delaware to evade arréstHowever, on May 16, 2008, Dolan was apprehended
and was subsequently charged with a number of srinmeluding the rape of
Wagamon’s daughter and nieteDolan pled guilty to those crimes and was
sentenced to 25 years incarceration, suspendeadl&figears for probatioh.He is
currently an inmate of the Department of Correctiand has not performed any
work on behalf of INT since his criminal behavi@nee to light. He is also subject
to restrictions on his use of computers and higsto the Internét.

After Dolan abandoned his duties at INT in an mfie to evade arrest,

Wagamon, as the sole remaining officer of INT, wibuhe business down and
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permanently closed it in September of 26080n August 8, 2008, Wagamon
formed his own IT business, a Delaware LLC knownWegamon Technology
Group (“WTG”). Thereafter, Wagamon pursued higiests through the WTG
entity.

On June 23, 2010, Wagamon filed a Petition tootesINT under 8el. C.
8§ 273. Subsequently, Dolan filed this action segkelief against Wagamon on a
number of theories. The two actions have beendtiolased heré. On February
17, 2011, | dismissed all of Dolan’s causes ofaacexcept for those arising from
alleged breaches of fiduciary duty owed directlyWsgamon to Dolan as a joint
venturer® On March 9, 2011, | granted Wagamon’s motionissalve INT, and |
appointed Seth Thompson, Esq. as trustee to des$il and wind up its affairs.
Dolan asserts that Wagamon breached his fiduciatigsito Dolan by ceasing the
operation of INT and by transferring INT's assaisWTG without accounting to
Dolan’? Dolan also seeks to recover against INT’s acaninwilliam Krieg, for
aiding and abetting Wagamon’s alleged breaches uby. d The parties have
conducted discovery and have submitted the matierass motions for summary

judgment.

®1d.

® The two actions have been consolidated under IK0A5594-VCG.
19Wagamon v. Dolar2011 WL 684615, at *2 (Del. Ch. Feb. 17, 2011).
1 SeeApproved Order to Appoint Seth Thompson Trusteldr, 9, 2011.
12p|. Dolan’s Br. Supp. Mot. Summ. J. 3.



B. Standard

The path that leads to summary judgment is wellnwo In order to
demonstrate an entitlement to summary judgmengrty pnust demonstrate that
no issues of material fact remain and that he tiglesh to judgment as a matter of
13

law.

C. Discussion

As | explained in my decision dismissing most loé tclaims of Dolan’s
complaint, Wagamon and Dolan were joint ventureiso vowed one another
fiduciary duties”* Dolan argues that Wagamon has breached his fidudities in
two ways. First, Dolan argues that Wagamon breshehguty to maintain INT as a
going concern for the benefit of its owners, Wagaraad Dolan. Second, Dolan
alleges that Wagamon converted assets of INT taigleeof WTG, and otherwise
has improperly accounted to Dolan for his sharghefdissolved entity. For the
following reasons, | grant summary judgment in fasbWagamon on the former
iIssue, and reserve judgment on the latter pendirageounting by the trustee.

1. Wagamon’s Duty to Continue Operating INT

In an equal 50-50 joint venture, such as INT, gaafiner owes the other “a

fiduciary duty of utmost good faith, fairness andnésty with respect to their

13 Moore v. Sizemorel05 A.2d 679, 681 (Del. 1979).
4 Wagamon v. Dolar2011 WL 684615, at *2 (Del. Ch. Feb. 17, 2011).



relationship to each other and to the enterpriselh this case, these fiduciary
duties surely encompassed a duty by both WagamdrDalan to give their best
efforts in operating INT to each party’s mutual én The record before me
suggests that they were successful partners frofrsIMception until 2008, when
the parties’ personal and professional relationshgs destroyed by Dolan’s
criminal conduct and subsequent abscondment.

Wagamon asserts that after April 2008 further opmmaof INT was
impractical given Dolan’s incarceration and the rtaudered prohibition of
Dolan’s use of a computét. | agree. It was Dolan’s abandonment of INT,
initially to avoid criminal process, that termindtene joint venture.

After the joint venture ended in April, neither Wegon nor Dolan owed
each other any fiduciary duty of loyafty. The death of the entity was the result of
Dolan’s actions, not Wagamon’s. Wagamon was dntiree to create WTG and
engage in competition with INT from the time thabl&nh abandoned the

enterprisé? Accordingly, Dolan’s claims—against Wagamon oaiagt Kreig—

'51n re Arthur Treacher’s Fish & Chips of Ft. Laudedd, Inc, 386 A.2d 1162, 1166 (Del. Ch.
1978).Cf.

16 petition for Dissolution  10.

17 See Dionisi v. DeCampli995 WL 398536, at *9 (Del. Ch. June 28, 1998Ylffle joint
venturers in fact owe each other and the enterparfsuciary duty of utmost good faith, fairness
and honesty, that duty ends with the death ofdhe yenture.”)Jamendedl996 WL 39680 (Del.
Ch. Jan. 23, 1996).

18 See idat *10 (“A director or officer is permitted to enggin business activities which are in
competition with the corporation after the direaborofficer leaves a corporation, absent an
agreement to the contrary.”).



for breach of fiduciary duty that relate to Wagarsaoiormation of WTG or the
loss of INT’s profits, employees, customer listsgoodwill must fail.

Because of my decision, | need not reach Wagamadefense of unclean
hands asserted against Dolan. | note, howevet,Qbkn’s criminal behavior
itself, no matter how vile or contemptible, does redate directly to the equitable
relief sought here, and thus does not amount todeanchands. Dolan’s
abandonment of his duties to the LLC, however, ag pf his flight from the
jurisdiction to evade legitimate legal process,dmpresent manifest wrongdoing
relating to the very breach—failure to operate theC for the benefit of its
principals—for which Dolan seeks relief. In thiscomstance, were any relief
available, this Court of equity would not provide®i

2. Wagamon’s Duty to Account for INT Assets

Notwithstanding the termination of the joint vergubolan is still entitled to
50% of INT’s liquidation value. Wagamon concedssnauch. For the reasons
described above, Dolan’s criminal activity is netated to his right to receive a
share of the LLC upon liquidation in a way whichula negate relief under the

doctrine of unclean hands. The parties disputeviilae of INT's assets and

19“Unclean hands” is a doctrine under which this € pueserves and vindicates its status as a
court of equity. “The Court of Chancery jealouglyards its domain as a court of equity;
therefore, one who seeks equity from the Court mashave acted inequitably himself in the
same transaction.Encite, LLC v. Marsh2011 WL 5920896, at *6 (Del. Ch. Nov. 28, 2011).
Under the doctrine, the Court will refuse equitataieef “in circumstances where the litigant’s
own acts offend the very sense of equity to whielappeals."Nakahara v. NS 1991 Am. Trust,
718 A.2d 518, 522 (Del. Ch. 1998).



liabilities and where those assets now reside; iDolantends that Wagamon has
converted assets of INT to his own use. Accordingldirect the trustee to
conduct an accounting of INT. Once the accounisngomplete, | will consider
Dolan’s claims related to the misappropriation &fT| assets as appropriate,
including the aiding and abetting claim againstelri

D. Conclusion

For the forgoing reasons, Dolan’s motion for summadgment is denied in
part, and Wagaman’s motion for summary judgmegtasted in part, with respect
to the breach of a duty to continue INT for the dfégnof its principals.
Consideration of the cross motions for summary eligt on the remaining issues
Is continued pending an accounting by the trusieethe extent the foregoing
requires an order to take effect,

IT1S SO ORDERED.
Sincerely,
/sl Sam Glasscock Il

Sam Glasscock Il



