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Dear Counsel:

| have reviewed your letters addressing the issuaided at the
November 18, 2011, Oral Argument regarding the titerof interests
between Petitioner Jesse Frederick Conaway (“Jgsseid the Jesse
Frederick Conaway Declaration of Trust (*JFC Trlustogether with the
briefing and arguments on the cross-motions forreamg judgment. This is
my decision on those motions. Because neither pesypointed to an issue
of fact material to the resolution of this dispufmrsuant to Court of
Chancery Rule 56(h) | deem the case submitted fitwcasion based on the
record submitted with the motions. For the reasoelsw, | find that the

restraint on alienation in the EJKC Partnershig.LAgreement (“LPA")

! | use the parties’ first names for clarity givéreit common last names, and intend no
disrespect.



and Jesse’s decision to withhold consent as addpartner are valid, and
that Everett T. Conaway’s (“Everett”) attempt tartsfer his partnership
interest to Respondent Janice Russell Conaway i€dgnwas invalid for
lack of consent. Thus, the Petitioner's motion sarmmary judgment is
granted, and the Respondent’s motion for summalyment is denied.
Background

First, a brief summary of the facts relevant to ttfA: On or about
August 9, 2002, Everett and Jesse entered intoméed partnership
agreement forming EJKC Partnership, L.P. (“EJKCtlug “Partnership”).
The general partner of EJKC is Confam, Inc., a dala corporation
(“Confam”). Confam’s only shareholders were Evereftd Jesse, each
owning 50% of Confam’s stock. Confam owns a 1%r ragein EJKC. The
original limited partners were Everett as trusté¢he Everett T. Conaway
Revocable Trust (“ETC Trust”) and Jesse as trustebe JFC Trust. The
ETC Trust originally owned an 89% interest in EJKE®d the JFC Trust
owned a 10% interest.

The LPA contains a restriction on the assignabitifya partner’s
interest that requires a limited partner that wssteetransfer its partnership

interest to first obtain the consent of the gengraitner and all non-



transferring limited partners. The specific langaad the LPA provides, in
relevant part:
Any Partner may transfer or assign his or her gastnp
interest in the Partnership to another Partneraoiners. Except
as set forth herein,... the Limited Partner Ismat sell,
transfer or assign all or part of the Limited Parts interest in
the Partnership or substitute an assignee as ldnfartner

without the written consent of the General Partaed non-
transferring Limited Partnér.

The purpose of the LPA was to provide a mechanwmwhich
Everett could make transfers of appreciated stackldsse through the
transfer of limited partnership interests in EJKI@ys limiting tax exposure.
This happened twice, in December 2004 and Janud®p,2and in both
instances, the LPA was amended to assign an aaaiti®% interest from
the ETC Trust to the JFC Trust. After these amemdspeConfam owned
1% as general partner, and the ETC and JFC Trusted69% and 30% as
limited partners, respectively. The LPA also preddthat the limited
partners could withdraw from the partnership oniyhvihe consent of the
other partners, and only by incurring a penaltyp0% of the withdrawing

partner's equity. In agreeing to this withdrawal restriction and the

% Pet.’s Opening Br. App. Ex. 4, at 8-9 (LPA § 1hi&feinafter “LPA __"].
% The LPA provides:

No partner may withdraw from the Partnership withthe written
consent of the General Partner and the LimitedhBarfThe withdrawal of
any Partner shall become effective on the date swithdrawal is
consented to as herein set forth (the ‘EffectivéeDaWithin thirty (30)
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aforementioned restriction on alienation, it isacl¢éhat the parties intended
to obstruct the acquisition of EJKC interests hydtiparties and to preserve
the original purpose of the Partnership barringabesent of all the partners.
Over the years, Everett executed various amendnteriis revocable
trust and his Last Will and Testament (“Will"). Gead to this case,
however, is his Will dated September 21, 2009, winequeathed household
furnishings to Janice and the rest, residue, amirgler of his estate to the
ETC Trust, dated September 3, 1993, as amendedeatated September
21, 2009. The ETC Trust terminated once it receittsgl remainder of
Everett's estate. Under the terms of the ETC TrHsgrett's interest in
EJKC was to pass to Janice. The purported traw$fdre interest in EJKC
to Janice, however, was a transfer for which Evelietnot receive (and, as
admitted by the Respondent, did not seek) the cvridehe general partner,
Confam, or the other limited partner, the JFC Tréslditionally, the ETC
Trust directed the balance of the ETC Trust corpnd any accumulated
income to Jesse. Since Everett's Will had transtetris Confam stock to

the ETC Trust, the parties do not dispute thatlttter provision transferred

days after the Effective Date, the Partnership Isipairchase the

Withdrawing Partner’s interest in the Partnershipe purchase price to be
paid by the Partnership for the Withdrawing Parménterest shall be

fifty percent (50%) of the Withdrawing Partner'ssthcapital account at
the Effective Date.

LPA § 12.



Everett's shares in Confam to Jesse, making Jass&00% owner of that
corporation. Jesse contends, however, that be¢aedeTC Trust could not
transfer its interest in EJKC to Janice without doasent of the JFC Trust,
that purported transfer to Janice is void; accalginEverett's interest in
EJKC passed to Jesse as residuary beneficiaredfuht, a transfer that did
not require the consent of the partrieksnder this view, Jesse is now the
sole owner of all partnership interest in EJKC.

Jesse seeks a declaratory judgment that the tefrriee LPA could
not be superseded by the bequests in Everett'saMillthe ETC Trust, both
of which were executed after the formation of thartiership. Janice
contends that Jesse’s withholding of consent domes self dealing and a
breach of fiduciary duty, that the transfer resimic constitutes an
unreasonable restraint on alienation, and thattridwesfer restriction runs
afoul of Everett’s intent as testator, which Jarilteges controls here.

Analysis

It is worth briefly discussing the contractual ddem that the

Delaware Revised Uniform Limited Partnership AADRULPA”), gives to

parties entering a limited partnership agreemestth® statute states, “It is

* The JFC Trust is a revocable trust with Jesseuatot, trustee, and lifetime beneficiary.
| therefore find that there is a complete unityndérests between Jesse and the JFC Trust
and that, for the purposes of resolving this digputesse and the JFC Trust are
interchangeable. Under the LPA, therefore, a tearfsdbm the ETC Trust to Jesse did not
require the consent of the partners.



the policy of [DRULPA] to give maximum effect toelprinciple of freedom
of contract and to the enforceability of partngoslagreements:” As
Delaware case law has made clear,
the statute merely provides the “fall-back” or ddfgrovisions
where the partnership agreement is silent. Thiesptbvisions
of the partnership agreement define the rights and
responsibilities of those who are parties to thee@agent and
are afforded significant deference by the Courtdatt, “where
the parties have a more or less elaborated stateofigheir
respective rights and duties, absent fraud, thaogetsr and
duties, where they apply by their terms, and na w¥ague

language of a default fiduciary duty, will form tmeetric for
determining breach of duty.”

With this view of the contractual freedom Delawdasv gives to
parties entering a partnership agreement, | nowttuthe terms of the LPA.
| find that the LPA’s language is clear and unaruabigs in its restriction on
the transfer of partnership interests. The LPAeplainly prohibits the sale,
transfer, or assignment of any partnership intesbsent the consent of the
non-transferring partners. The LPA does not suglesta transfer through a
will or pour-over trust should be treated diffetgrihan any other transfer.

Having determined that the LPA plainly requirgsaamsferring partner

to obtain the consent of the non-transferring magnand that Everett did

® 6 Del. C.§ 17-1101(c).

® Cantor Fitzgerald v. Cantor2001 WL 1456494, at *5 (Del. Ch. Nov. 5, 2001)
(footnotes omitted) (quotingh re Marriott Hotel Properties 1l Ltd. P’ship Uriiblders
Litig., 1996 WL 342040, at *5 (Del. Ch. June 12, 1996)).
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not obtain such consent, | now address the Resptadegguments for why
| should invalidate the transfer restriction.

The Respondent first argues that the Petitionanthholding of
consent constituted self dealing and a breach ddcfary duty. The
Petitioner is both a general partner through hls swnership of Confam
and a limited partner through his identify with tAEC Trust. Absent a
modification in the partnership agreement, “a gahgrartner owes the
traditional fiduciary duties of loyalty and carettee limited partnership and
its partners.” By contrast, a limited partner owes no fiducianfiels to the
partnership absent circumstances enabling theelingartner to exercise
management or control over the partnership, thesticrg a fiduciary
relationship® Here, however, | do not need to reach the issuehefther
Jesse’s dual roles as a general and limited pargoprire him to meet

fiduciary obligations when exercising rights avhi@to him solely as a

" Gotham Partners, L.P. v. Hallwood Realty Partndrs?., 817 A.2d 160, 171 (Del.
2002).

8 See Bond Purchase, L.L.C. v. Patriot Tax CreditpBrpL.P, 746 A.2d 842, 864 (Del.
Ch. 1999) (holding that a limited partner owed muéiary duties to the other limited
partners because the limited partner had no rightlimited partner to exercise
management or control over partnership propeK;Prop. Mgmt. Inc. v. 275 Madison
Mgmt. Corp, 1993 WL 285900, at *9 (Del. Ch. July 27, 1993)T{6 the extent that a
partnership agreement empowers a limited partrseretion to take actions affecting the
governance of the limited partnership, the limitpdrtner may be subject to the
obligations of a fiduciary, including the obligatido act in good faith as to the other
partners.”);id. at *8 (positing that where a general partner anlimited partner are
controlled by the same entity, “this might be suéint to impose on [the limited partner]
the same fiduciary duty” owed by the general pajtne

~



limited partner. Even assuming | were to find tdasse owes the full
panoply of fiduciary duties when acting as a limifgartner, his actions here
would not have breached those duties, as he mexelgised his contracted-
for rights under the terms of the LPA.

Nevertheless, the Respondent contends that Jesse&sonably and in
breach of fiduciary duty withheld his consent toceyant Everett from
transferring his partnership interest. It is cldawever, that in entering the
LPA, each party ceded his right to transfer hignest at will and without
interference from the other party. This alienati@striction was clearly
intended to preserve the purpose of EJKC, which wasprovide a
mechanism for Everett to make transfers to Jestelimited tax exposure.
Simply put, regardless of the extent of the duliesse owes as a limited or
general partner, he did not breach those dutiesexieycising a contractual
right, the purpose of which right was clearly toeserve the original
partnership structure absent unanimous consenttfiergeneral and limited
partners.

Moreover, it would be inequitable to allow Evertttcircumvent the
consent requirement in the LPA by making Jessadhe owner of Confam.
Jesse did not exercise complete control over Contaengeneral partner,

until Everett transferred his shares in Confam @¢esd through the ETC



Trust. It cannot be that in so transferring his faonshares, Everett imposed
fiduciary obligations on Jesse that require Jessmnsent to a transfer that
he would otherwise oppose per his contractual sigint any event, | do not
find Jesse to be in violation of his fiduciary égtin withholding his consent
as the LPA expressly permits.

The Respondent’s other arguments also do not geowier with
recourse. First, the transfer restriction is famiran unreasonable restraint
on alienation. Rather, Everett and Jesse quiterlgle@stricted the
assignability of their partnership interests tospree the purpose of EJKC,
which was to allow Everett to make transfers tosdewith limited tax
liability. The broad language of these transfetrigtgons makes it clear that
Jesse and Everett intended for it to be difficaltbting another party into
that plan. Even if Everett had desired to withddfaem EJKC during his
lifetime, he could have done so only with Jessenssent and at a loss of
50% of his equity. Nothing in the LPA indicatesality to make a transfer
by will that could not be accomplished by transtereven withdrawal from
EJKC, in life. Parties may freely enter partnershgpeements, and they are
free to restrict the transfer of partnership inseseas they see fit.

Delaware law requires courts to honor the coniacintent of the

parties. When the contractual language is unamhbgube clear meaning of



that language determines the parties’ intent. ia tlse, Everett and Jesse
clearly intended to limit membership in the pargihgp to themselves, absent
the consent of every partner. They included a aggton alienation in the
LPA to effectuate that intent, and | see no reasanvalidate that restraint.

Finally, the Respondent argues that the Petitisnaterpretation of
the transfer restriction violates the principle wbholding the testator’s
(Everett's) intent. The testator’s intent controtanstruction of his will; it
cannot change preexisting contractual obligati&heerett’s intent changed
after he entered the LPA: by the time of his ddwglwished to transfer his
interest to Janice. This change of heart does nwaélidate Everett's
contractual obligation to Jesse to obtain conseforb transferring his
partnership interest.

Conclusion

Based on the foregoing, | find that the restrantalienation in the
LPA is valid, as is Jesse’s decision to withholchsent. Accordingly,
Everett's attempt to transfer his partnership egeto Janice was invalid for
lack of consent. The Petitioner's motion for sumynaidgment is therefore

granted, and the Respondent’s motion for summalyment is denied.
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IT IS SO ORDERED.
Sincerely,
/sl Sam Glasscock IlI

Sam Glasscock Il
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