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I. INTRODUCTION
3ODLQWLII *LEUDOWDU 3ULYDWH %DQN DQG 7UXVW &RPSDQ\ WKH ³3ODLQWLII´ RU
³*LEUDOWDU´ , brought this action against Defendant Boston Private Financial
+ROGLQJV,QF WKH ³'HIHQGDQW´RU³%RVWRQ3ULYDWH´ for specific performance of
%RVWRQ 3ULYDWH¶V REOLJDWLRQV XQGHU the tax allocation provision of the stock
purchase agreement between the Plaintiff and Defendant, dated September 17,
 WKH³6WRFN3XUFKDVH$JUHHPHQW´  Both parties have moved for judgment
on the pleadings under Court of Chancery Rule 12(c) on the question of how the
tax payment provided for in the Stock Purchase Agreement should be calculated.
For the reasons set forth below, both motions for judgment on the pleadings are
denied.
II. BACKGROUND
Boston Private acquired Gibraltar in October 2005, and, thereafter, Gibraltar,
a banking entity, operated as a wholly-owned subsidiary of Boston Private. On
September 17, 2009, Boston Private sold all of its shares of Gibraltar to a group of
buyers pursuant to the Stock Purchase Agreement.

In the Stock Purchase

Agreement, Boston Private also undertook to make a payment to Gibraltar if it
received certain tax benefits accruing from the business of *LEUDOWDU WKH ³7D[
Payment´ . Before *LEUDOWDU¶VVDOHLWVLQFRPHWD[OLDELOLW\RUEHQHILWZDVLQFOXGHG
DVSDUWRI%RVWRQ3ULYDWH¶VFRQVROLGDWHGLQFRPHWD[UHWXUQ
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Section 5.5(d) of the Stock Purchase $JUHHPHQW GHVFULEHV HDFK SDUW\¶V
obligations with regard to the Tax Payment and its calculation. Section 5.5(d)
contemplates a Tax Payment for both the 2008 tax year and the short 2009 tax year
ending on the date the stock sale closed; only the 2009 Tax Payment is at issue
here. Under Section 5.5(d), Gibraltar first calculates its income tax liability or
benefit for the 2008 and short 2009 tax years as though it filed separate returns for
those years. To the extent that Gibraltar would have owed taxes on a standalone
basis, it would be obligated to pay the entire amount of this hypothetical tax
liability to Boston Private 15 days before the applicable tax payment is due from
Boston Private to the taxing authority. The pending motions, however, address the
calculation of the Tax Payment when Gibraltar¶V VWDQGDORQH tax return yields
negative taxable income.
The relevant portion of Section 5.5(d) states:
To the extent that the separate return taxable income of [Gibraltar]
and its Subsidiaries for any such taxable year is negative and
generates a [sic] income Tax Benefit to [Boston Private] and
>%RVWRQ3ULYDWH¶V@RWKHU6XEVLGLDULHVHLWKHUDVDUHVXOWRIEHLQJDEOH
to offset such loss against taxable income of [Boston Private] and its
other Subsidiaries or as a result of being able to carry back such
ORVVDJDLQVWSULRU\HDUV¶WD[DEOHLQFRPH>%RVWRQ3ULYDWH@VKDOOSD\
to [Gibraltar] the amount of such Tax Benefit when and if realized
by [Boston Private] or, if sooner, within 15 days after the applicable
Tax Return would be due if and to the extent [Gibraltar] and its
Subsidiaries would be entitled to a refund of income Tax if they had
filed a separate income Tax Return historically; provided, however,
that in the case of the short 2009 taxable year any gain recognized for
federal income tax purposes by [Boston Private] on the sale of the
2

Shares hereunder shall first be taken into account to offset on a dollarfor-dollar basis any negative taxable income of [Gibraltar] and its
Subsidiaries, and only the net amount, if any, remaining after such
offset shall be taken into account for purposes of calculating any loss
or Tax Benefit for the short 2009 taxable year under this Section
5.5(d). To the extent [Boston Private] cannot currently use all of its
available losses, for purposes of the preceding sentence, [Boston
Private] will use a pro-rata portion of each category of losses,
including the losses from [Gibraltar] and its Subsidiaries, with the
remainder being carried back and then forward, as may be applicable.1
Section 5.5(d) goes on to define the term ³7D[%HQHILW´ DV³the positive difference,
if any, between (i) Taxes that would have been payable by the relevant party for
such year without taking into account any such adjustment and (ii) Taxes actually
payable by the party for such year´ (emphasis in the original).2
It is undisputed that, as DUHVXOWRI*LEUDOWDU¶VORVVHVBoston Private received
a Tax Benefit of approximately $15 million for the short 2009 tax year.3 Gibraltar
contends that it is owed this $15 million under the terms of Section 5.5(d).4 Boston
Private argues that it owes and has offered to pay Gibraltar a much smaller sum of
$2,371,247, which is the amount of the refund to which Gibraltar would have been

1

Emphasis before the semi-colon added and emphasis following the semi-colon in the original.
Although as defined in the Stock Purchase Agreement, the WHUP ³7D[%HQHILW´FDQUHIHUWR D
benefit received by either Boston Private or Gibraltar, as used in this Memorandum Opinion, the
WHUP ³7D[ %HQHILW´ will refer more specifically to the benefit received by Boston Private as a
UHVXOW RI *LEUDOWDU¶V ORVVHV; otherwise, the definition used here is the same as the one quoted
above.
3
'HI¶V$QVZHU¶ 13.
4
Compl. ¶ 25.
2
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entitled for the short 2009 tax year if it had filed separately historically (the
³+\SRWKHWLFDO5HIXQG´ 5
III. THE CONTENTIONS
In support of their respective motions, both Boston Private and Gibraltar
argue that Section 5.5(d) is unambiguous and that their respective interpretation is
the only reasonable interpretation. Both parties claim that their respective reading
of the provision comports with its plain meaning. Gibraltar further contends that
its reading is supported by the last antecedent rule and confirmed by extrinsic
evidence.
,QRSSRVLWLRQWRWKHRWKHUSDUW\¶VPRWLRQERWK%RVWRQ3ULYDWHDQG*LEUDOWDU
FRQWHQGWKDWWKHRSSRVLQJSDUW\¶VUHDGLQJRI6HFWLRQ(d) is unreasonable, does
not comport with the plain meaning of the contractual language, and is not the only
reasonable interpretation. Additionally, Boston Private FKDOOHQJHV*LEUDOWDU¶VXVH
of extrinsic evidence and the last antecedent rule.
IV. ANALYSIS
A. Applicable Standard
The Court must accept the non-PRYLQJSDUW\¶Vwell-pleaded facts as true and
view those facts in the light most favorable to the non-moving party when

5

'HI¶V2SHQLQJ%ULQ6XSSRILts Mot. for J. on the Pleadings 4-5.
4

considering a Rule 12(c) motion.6 The motion will only be granted if the Court
finds that no material issue of fact exists and the movant is entitled to judgment as
a matter of law.7 At the heart of this dispute is the interpretation of a portion of
Section 5.5(d). When ruling on dueling Rule 12(c) motions that turn on an issue of
FRQWUDFW FRQVWUXFWLRQ WKH &RXUW PXVW GHQ\ ERWK PRWLRQV LI HDFK KDV ³DGYDQFHG
reasonable but conflicting rHDGLQJVRIWKH$JUHHPHQW´8 or, in other words, if the
contract provision in question is ambiguous.9 'HODZDUHDGKHUHVWRWKH³REMHFWLYH´
theory of contracts under which a contract is construed as it would be understood
by an objective, reasonable third party.10
B. %RVWRQ3ULYDWH¶V,QWHUSUHWDWLRQRI6HFWLRQ G
The portion of Section 5.5(d) FHQWUDO WR WKLV GLVSXWH VWDWHV ³   >%RVWRQ
Private] shall pay to [Gibraltar] the amount of such Tax Benefit when and if
realized by [Boston Private] or, if sooner, within 15 days after the applicable Tax
Return would be due if and to the extent [Gibraltar] and its Subsidiaries would be
entitled to a refund of income Tax if they had filed a separate income Tax Return
6

Rag American Coal Co. v. AEI Res., Inc., 1999 WL 1261376, at *1 (Del. Ch. Dec. 7, 1999).
Id.
8
Id. The Stock Purchase Agreement, at Section 6.8(a), recites that it is to be construed in
accordance with the laws of Delaware.
9
$PELJXLW\H[LVWV³ZKHQWKHSURYLVLRQVLQFRQWURYHUV\DUHUHDVRQDEO\RUIDLUO\VXVFHSWLEOH>WR@
differenW LQWHUSUHWDWLRQV RU PD\ KDYH WZR RU PRUH GLIIHUHQW PHDQLQJV´  Rhone-Poulenc Basic
Chems. Co. v. Am. Motorists Ins. Co., 616 A.2d 1192, 1196 (Del. 1992). Whether a contract is
ambiguous, addressed in the context of contract interpretation, is a question of law. 2¶%ULHQY
Progressive N. Ins. Co., 785 A.2d 281, 286 (Del. 2006).
10
1%&8QLYHUVDO,QFY3D[VRQ&RPPF¶QV&RUS, 2005 WL 1038997, at *5 (Del. Ch. Apr. 29,
2005).
7
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historically ´ HPSKDVLVDGGHG  Boston Private contends that the clause ³LIDQG
to the extent [Gibraltar] and its Subsidiaries would be entitled to a refund of
LQFRPH7D[´ WKH³OLPLWLQJFODXVH´ is a limitation on its obligation and applies to
the Tax Payment regardless of when it is paid. AccRUGLQJ WR %RVWRQ 3ULYDWH¶V
interpretation, regardless of whether the Tax Payment is paid ³ZKHQ DQG LI the
[Tax Benefit is] realized by [Boston Private]´ WKH ³ILUVW WLPLQJ SURYLVLRQ´  or
³ZLWKLQ  GD\V DIWHU WKe applicable Tax Return is due´ WKH ³VHFRQG timing
SURYLVLRQ´ %RVWRQ3ULYDWH¶V7D[3D\PHQWREOLJDWLRQHTXDOVWKHYDOXHRIWKH7D[
Benefit limited to the amount of the Hypothetical Refund. Grammatically, Boston
Private argues that the limiting clause DFWV DV DQ DGYHUE WR PRGLI\ ³SD\´ DV LQ
³>%RVton Private] shall pay . . . if and to the extent [Gibraltar] and its Subsidiaries
would be entitled to [the Hypothetical Refund] ´
Under this reading, Gibraltar would never receive more than the
Hypothetical Refund, but it would receive less if the Tax Benefit is worth less to
Boston Private than it would have been worth to Gibraltar on a standalone basis.
Thus, if the Tax Benefit exceeds the Hypothetical Refund, only the amount of the
Hypothetical Refund would be owed. Alternatively, if the Tax Benefit is less than
or equal to the Hypothetical Refund, Boston Private would owe the amount of the
7D[%HQHILW0RUHVLPSO\XQGHU%RVWRQ3ULYDWH¶VLQWHUSUHWDWLRQLWZRXOGRZHWKH
lesser of the Tax Benefit or the Hypothetical Refund.
6

With regard to the second timing provision, the parties agree that the phrase
³WKHDSSOLFDEOH7D[5HWXUQ´refers to the tax return Gibraltar would file if it filed a
standalone return for the tax \HDULQTXHVWLRQ WKH³+\SRWKHWLFDO5HWXUQ´ %RVWRQ
Private argues that the second timing provision is meant to protect the time value
of the Tax Payment (as interpreted by Boston Private) by ensuring that Boston
Private cannot delay disbursing the Tax Payment by delaying the filing of its tax
return.11 Therefore, Boston Private contends, the second timing provision requires
remittance of the Tax Payment within 15 days after the filing deadline for the
Hypothetical Return, regardless of whether Boston Private has filed its tax return
and realized the Tax Benefit.12
Boston Private sums up its interpretation of the relevant portion of
Section 5.5(d) as such:
$VLGHIURPWKHLQLWLDOGLUHFWLYHWKDW³>%RVWRQ3ULYDWH@VKDOOSD\´WKH
remaining phrases in the provision modify that directive by detailing
(1) who [Boston Private] shall SD\ ³WR>*LEUDOWDU@´   ZKDW>%RVWRQ
3ULYDWH@ VKDOO SD\ ³WKH DPRXQW RI VXFK 7D[ %HQHILW´    ZKHQ
>%RVWRQ3ULYDWH@VKDOOSD\ ³ZKHQDQGLIUHDOL]HGE\>%RVWRQ3ULYDWH@
or, if sooner, within 15 days after the applicable Tax Return would be
GXH´ DQG  WRZKDWH[WHQW>%RVWRQ3ULYDWH@VKDOOSD\ ³LIDQGWRWKH
extent [Boston Private] and its Subsidiaries would be entitled to a
refund of income Tax if they had filed a separate income Tax Return
KLVWRULFDOO\´ 13

11

Mot. for J. on the 3OHDGLQJV+U¶J7U ³+U¶J7U´ , Aug. 31, 2011, at 17.
Id.
13
'HI¶V5HSO\%U LQ)XUWKHU6XSSRI,WV0RWIRU-RQWKH3OHDGLQJV $QVZHULQJ%ULQ2SS¶Q
WR3O¶V&URVV-mot. for J. on the Pleadings 4-5.
12
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*LEUDOWDU¶V SULPDU\ DUJXPHQWs

in

RSSRVLWLRQ WR %RVWRQ 3ULYDWH¶V

interpretation of Section 5.5(d) are that Section 5.5(d) is unambiguous and its own
interpretation is mandated by the WH[W¶V SODLQ PHDQLQJ VXSSRUWHG E\ WKH ODVW
antecedent rule, and confirmed by extrinsic evidence.14 Additionally, citing related
precedent,15 Gibraltar contends that if Section 5.5(d) was meant to have the
meaning proposed by Boston Private, a comma should have been inserted before
the limiting clause.16 It is true that if this additional comma were present, this case
would be much easier to decide, and its absence is an argument against Boston
3ULYDWH¶V LQWHUSUHWDWLRQ  6WLOO ZKHUH D FRQWUDFW SURYLVion is ambiguous, the
absence of punctuation that would clearly support one interpretation does not
necessarily render such an interpretation unreasonable.17
Finally*LEUDOWDUFRQWHQGVWKDW%RVWRQ3ULYDWH¶VLQWHUSUHWDWLRQFUHDWHV³PHUH
VXUSOXVDJH´18 out of a significant portion of Section 5.5(d) by rendering the amount

14

7KHVH DUJXPHQWV LQ IDYRU RI *LEUDOWDU¶V LQWHUSUHWDWLRQ RI 6HFWLRQ  G  DUH H[SODLQHG LQ
further detail below.
15
See New Castle County Y1DW¶O8QLRQ)LUH,QV&R, 174 F.3d 338, 349 n.10 (3rd Cir. 1999)
(applying Delaware law); Rag American Coal Co., 1999 WL 1261376, at *4.
16
The relevant language ZRXOGWKHQUHDG³>%RVWRQ3ULYDWH@VKDOOSD\WR>*LEUDOWDU@WKHDPRXQW
of such Tax Benefit when and if realized by [Boston Private] or, if sooner, within 15 days after
the applicable Tax Return would be due[,] if and to the extent [Gibraltar] and its Subsidiaries
ZRXOGEHHQWLWOHGWRDUHIXQG´
17
See Whitcraft v. Parsons, 2002 WL 927377, at *2 (Del. Ch. Apr. 30, 2002) (finding that there
ZDV³HQRXJKRIDTXHVWLRQ>UHJDUGLQJDFRQWUDFW¶VLQWHUSUHWDWLRQ@WKDWVXPPDU\MXGJPHQW>ZDV@
QRWDSSURSULDWH´LQDFDVHLQYROYLQJDVLPLODUDEVHQFHRIDFRPPD 
18
'HODZDUHFRXUWV³ZLOOUHDGDFontract as a whole and . . . will give each provision and term
HIIHFWVRDVQRWWRUHQGHUDQ\SDUWRIWKHFRQWUDFWPHUHVXUSOXVDJH´ Osborn ex rel. Osborn v.
Kemp, 991 A.2d 1153, 1159 (Del. 2010) (quoting Kuhn Const., Inc. v. Diamond State Port
Corp., 990 A.2d 393, 396-97 (Del. 2010)).
8

of the Tax Benefit and the timing of the Tax Payment irrelevant.19 For the reasons
explained below, this surplusage argument is unavailing.

First, beyond a

FRQFOXVRU\ VWDWHPHQW WKDW ³>E@DVHG RQ %RVWRQ 3ULYDWH¶V LQWHUSUHWDWLRQ    WKH
ODQJXDJHUHJDUGLQJWKH>VHFRQGWLPLQJSURYLVLRQ@ZRXOGEHµPHUHVXUSOXVDJH¶´ 20
*LEUDOWDUGRHVQRWH[SODLQZK\%RVWRQ3ULYDWH¶VUHDGLQJZRXOGUHQGHUWKHWLPLQJ
of the Tax Payment irrelevant. While the timing of the Tax Payment does not
affect the amount RIWKHSD\PHQWXQGHU%RVWRQ3ULYDWH¶VUHDGLQJLWFDQQRWEHVDid
that the timing of the payment is irrelevant; cash management considerations and
the concept of the time value of money are just two reasons why the timing of a
payment may be important. 6HFRQG*LEUDOWDUFODLPVWKDWXQGHU%RVWRQ3ULYDWH¶V
interpretation the amount of the Tax Benefit is meaningless, since in any scenario,
only the amount of the Hypothetical Refund would be owed. This argument is
EDVHGXSRQ*LEUDOWDU¶VFRQWHQWLRQWKDWDIHGHUDOSROLF\regarding the allocation of
taxes between bank holdiQJ FRPSDQLHV DQG WKHLU VXEVLGLDULHV WKH ³,QWHUDJHQF\
19

$FFRUGLQJWR*LEUDOWDUEDVHGRQ%RVWRQ3ULYDWH¶VLQWHUSUHWDWLRQ6HFWLRQ G FRXOGEHUHDG
as thus without changing its meaning:
To the extent that the separate return taxable income of [Gibraltar] and its
Subsidiaries for any such taxable year is negative and generates a [sic] income
7D[%HQHILWWR>%RVWRQ3ULYDWH@DQG>%RVWRQ3ULYDWH¶V@RWKHU6XEVLGLDULHVHLWKHUDV
a result of being able to offset such loss against taxable income of [Boston
Private] and its other Subsidiaries or as a result of being able to carry back such
ORVVDJDLQVWSULRU\HDUV¶WD[DEOHLQFRPH>%RVWRQ3ULYDWH@VKDOOSD\WR>*LEUDOWDU@
the amount of such Tax Benefit when and if realized by [Boston Private] or, if
sooner, within 15 days after the applicable Tax Return would be due if and to the
extent [Gibraltar] and its Subsidiaries would be entitled to [as] a refund of
[I]ncome Tax if they had filed a separate income Tax Return historically.
3O¶V%ULQ2SS¶Q
20
Id.
9

3ROLF\ 6WDWHPHQW´

21

would apply to this provision of the Stock Purchase

Agreement and forbid Boston Private from paying Gibraltar less than the value of
the Hypothetical Refund. The Interagency Policy Statement was adopted by the
federal banking regulatory agencies in order to harmonize their guidance regarding
the allocation of taxes among a holding company and its depository institution
VXEVLGLDULHVDQGLWVPDLQWKUXVWLVWKDW³LQWHUFRUSRUDWHWD[VHWtlements between [a
bank subsidiary] and the consolidated group should result in no less favorable
treatment to the [bank subsidiary] than if it had filed its income tax return as a
VHSDUDWHHQWLW\´22 Therefore, argues Gibraltar, in a situation where the Tax Benefit
is less than the Hypothetical Refund, Boston Private would still be required by the
Interagency Policy Statement to pay Gibraltar the amount of the Hypothetical
Refund, and, therefore, the Tax Payment would always equal the amount of the
Hypothetical Refund.23 There are several problems with this application of the
Interagency Policy Statement to Section 5.5(d),24 the foremost one being that the

21

Interagency Policy Statement on Income Tax Allocation in a Holding Company Structure, 63
Fed. Reg. 64,757 (Nov. 23, 1998).
22
Id.
23
As previously discussed, under the alternative scenario where the Tax Benefit exceeds the
+\SRWKHWLFDO 5HIXQG %RVWRQ 3ULYDWH¶V 7D[ 3D\PHQW ZRXOd equal the Hypothetical Refund,
DFFRUGLQJWR%RVWRQ3ULYDWH¶VUHDGLQJ
24
:KHQWKLVDUJXPHQWLVSDLUHGZLWK*LEUDOWDU¶VLQWHUSUHWDWLRQRI6HFWLRQ G ²which posits
that the Tax Payment is equal to the Tax Benefit, subject to certain prepayments²it is evident
WKDW*LEUDOWDU¶VUHDGLQJZRXOGDOVRrun counter to the Interagency Policy Statement in a situation
where the Tax Benefit is less than the Hypothetical Refund. Furthermore, federal bankruptcy
courts have found the Interagency Policy Statement to be merely a non-binding policy statement,
not something with the force of law. See In re Indymac Bancorp, Inc., 2011 WL 2883012, at *4
10

Interagency Policy Statement is intended to apply to banks in a holding company
structure, while the instant case involves the sale of a bank out of such a structure.
8OWLPDWHO\ %RVWRQ 3ULYDWH¶V LQWHUSUHWDWLRQ RI 6HFWLRQ  G  LV UHDVRQDEOH
but it is not the only reasonable interpretation. While it is notable that there is no
comma before the limiting clause, given the ambiguous nature of the relevant
contract language, a reasonable person could read Section 5.5(d) as suggested by
Boston Private.
C. *LEUDOWDU¶V,QWHUSUHWDWLRQRI6HFWLRQ G
8QVXUSULVLQJO\ *LEUDOWDU¶V reading of Section 5.5(d) differs significantly
from that of Boston Private. Citing the first clause of the contested portion of
Section 5.5(d),25 Gibraltar argues that the amount of the Tax Payment obligation
always equals the amount of the Tax Benefit.26 The limiting clause, Gibraltar
contends, only applies to the second timing provision, and does not limit Boston
3ULYDWH¶VXOWLPDWHREOLJDWLRQ. Thus, under Gibraltar¶VLQWHUSUHWDWLRQZKHQ the full
amount of the Tax Benefit has been realized, then the entire Tax Payment must be
disbursed at that time according to the first timing provision.27

(Bankr. C.D. Cal. July 15, 2011); In re Team Financials, Inc., 2010 WL 1730681, at *8 (Bankr.
D. Kan. Apr. 27, 2010).
25
Stock Purchase Agreement § 5.5 G  ³>%RVWRQ3ULYDWH@VKDOOSD\WR>*LEUDOWDU@WKHDPRXQW
RIVXFK7D[%HQHILW´ 
26
See +U¶J7UDW
27
Stock Purchase Agreement § 5.5(d) ³ZKHQUHDOL]HGE\>%RVWRQ3ULYDWH@´  If any
advance payments had previously been made under the second timing provision (explained
below), the amount of the advance payments would be deducted from the final payment so that
11

According to Gibraltar, the second timing provision, in conjunction with the
limiting clause, provides for an advance payment to Gibraltar in the amount of the
Hypothetical Refund, if any.28 An advance payment would be made if Gibraltar
would have received a Hypothetical Refund and Boston Private has not yet
realized a Tax Benefit. Gibraltar claims the purpose of this advance payment is to
HQVXUH*LEUDOWDU³UHPDLQ>V@LQDWOHDVWWKHVDPHSRVition it would have been in had
LW ILOHG D VHSDUDWH WD[ UHWXUQ´29 With regard to Boston Private, this advance
payment acts as D SUHSD\PHQW RI D SRUWLRQ RI %RVWRQ 3ULYDWH¶V XOWLPDWH 7D[
Payment obligation; when the Tax Benefit is completely realized, Boston Private
would pay the difference between the total Tax Benefit and the advance payments
already made. Gibraltar provides the following example of a scenario in which an
advance payment would be required:
For example, if Boston Private could carry fRUZDUG *LEUDOWDU¶V 
losses and receive a $15 million tax benefit for the 2012 tax year, then
Gibraltar would receive the $15 million tax benefit payment once the
2012 tax benefit was realized. [. . .] [U]nder the same example, if
Gibraltar would have been entitled to receive a $1 million tax benefit
for the 2009 tax year had it filed separately as a stand-alone entity,
Gibraltar would receive a $1 million payment from Boston Private
within 15 days of when the [Hypothetical Return] would have been

%RVWRQ 3ULYDWH¶V WRWDO SD\PHQWV would equal the value of the Tax Benefit. An example
illustrating this scenario is provided below.
28
7KLVDGYDQFHSD\PHQWZRXOGEHGXH³ZLWKLQGD\VDIWHU>WKH+\SRWKHWLFDO5HWXUQ@ZRXOGEH
due.´ Id.
29
3O¶V%ULQ2SS¶QWR 'HI¶V0RWIRU-RQWKH3OHDGLQJV LQ6XSSRI,WV&URVV-mot. for J. on
the Pleadings 2.
12

due, and would receive the remaining $14 million benefit when
Boston Private realized that benefit.30
In order to arrive at this interpretation, Gibraltar apparently reads the
relevant contract language thusly:
[Boston Private] shall pay to Gibraltar [(i)] the amount of such Tax
Benefit when and if realized by [Boston Private] or, [(ii)] if sooner,
within 15 days after the [Hypothetical Return] would be due if and to
the extent [Gibraltar] and its Subsidiaries would be entitled to a
[Hypothetical Refund].31
While an objective reasonable third party could interpret Section 5.5(d) in
this manner, the contract language does not compel this reading alone.32 Just as a
30

Id.
See 3O¶V %U LQ 2SS¶Q  VWDWLQJ ³6HFWLRQ  G  SURYLGHV WKDW %RVWRQ 3ULYDWH must pay
*LEUDOWDU µ>  @ LI DQG WR WKH H[WHQW >*LEUDOWDU@ DQG LWV 6XEVLGLDULHV ZRXOG EH HQWLWOHG WR D
>+\SRWKHWLFDO5HIXQG@¶´ HPSKDVLVDGGHG 
32
Indeed, at oral argument Gibraltar appears to have offered a third reading of Section 5.5(d) that
FRQWDLQV HOHPHQWV RI ERWK WKH LQWHUSUHWDWLRQ LW VSRQVRUHG LQ LWV EULHIV DQG %RVWRQ 3ULYDWH¶V
interpretation. This potential third interpretation follows from GibralWDU¶V explanation of the
contested contract language:
[T]he first question is what is supposed to happen. Boston Private shall pay to Gibraltar.
>@7KDW¶VRQH>@7ZRLVKRZPXFK+RZPXFKLWVKRXOGSD\LV³the amount of
such tax benefit.´ >@7KHQWKUHHLV HVVHQWLDOO\ZKHQ,W¶V ³when and if realized by
Boston Private or sooner within 15 days after the [Hypothetical Return] would be due if
and to the extent Gibraltar and its subsidiaries would be entitled to a [Hypothetical
Refund].´
+U¶J7U at 31. This reading, like the one offered by Gibraltar in its briefs, views the limiting
clause as applying to only the second timing provision and the two, together, as providing for an
advance payment. Where this interpretation appears to diverge from the one offered in
*LEUDOWDU¶VEULHIVLVat the calculation of the advance payment. Instead of an advance payment
equal to the Hypothetical Refund, this interpretation would seemingly calculate the advance
payment in the same manner that Boston Private calculates the Tax Payment obligation: the
amount of the Tax Benefit limited to the extent of the Hypothetical Refund. This is made clear
by reading the three elements together, as proposed by Gibraltar, under the assumption that an
advance payment is necessary: (1) Boston Private shall pay to Gibraltar (2) the amount of such
Tax Benefit (3) within 15 days after the Hypothetical Return would be due if and to the extent
Gibraltar would be entitled to a Hypothetical Refund. Instead of ensuring that Gibraltar receives
an advance payment in an amount at least equal to its Hypothetical Refund, regardless of
31

13

PLVVLQJ FRPPD XQGHUFXWV %RVWRQ 3ULYDWH¶V FODLP WKDW LW SURYLGHV WKH RQO\
reasonable interpretation of an unambiguous provision, so does the awkward
SKUDVLQJ DQG JUDPPDWLFDO FRQVWUXFWLRQ RI *LEUDOWDU¶V LQWHUSUHWDWLRQ XQGHUFXW LWV
identical claim.

When explaining its interpretation in its brief, Gibraltar

paraphrases the first part of the relevant conWUDFWODQJXDJHVWDWLQJ³6HFWLRQ G 
provides that Boston Private must pay *LEUDOWDU µ>  @ LI DQG WR WKH H[WHQW
>*LEUDOWDU@ DQG LWV 6XEVLGLDULHV ZRXOG EH HQWLWOHG WR D >+\SRWKHWLFDO 5HIXQG@¶´
(emphasis added).33 6HFWLRQ G DFWXDOO\VWDWHVWKDW³Boston Private shall pay to
Gibraltar . . . if and to the extent [Gibraltar] and its Subsidiaries would be entitled
WRD>+\SRWKHWLFDO5HIXQG@´ HPSKDVLVDGGHG :KHQUHDGLQJWKLVODQJXDJHZLWK
WKHZRUG³WR´DIWHU³SD\´WKHDZNZDUGQHVVRI*LEUDOWDU¶VLQWerpretation becomes
DSSDUHQW  )XUWKHUPRUH WR WKH H[WHQW WKDW *LEUDOWDU¶V UHDGLQJ LV JUDPPDWLFDOO\
FRUUHFW LW ZRXOG KDYH WKH ZRUG ³SD\´ VLPXOWDQHRXVO\ VHUYH DV ERWK D WUDQVLWLYH
YHUE ZKHQ DFWLQJ XSRQ WKH REMHFW ³WKH DPRXQW RI VXFK 7D[ %HQHILW´ LQ WKH ILrst
timing provision) and an intransitive verb (when not acting upon any object in the
second timing provision).

While not unreasonable, this reading, like Boston

whether Boston Private has received a Tax Benefit, the effect of this reading is that Boston
Private would be required to make an advance payment when it receives a Tax Benefit but there
is a delay in the realization of this Tax Benefit. By preventing Boston Private from delaying its
Tax Payment by delaying the filing of its tax return, the effect is the same as that of the second
timing provision XQGHU%RVWRQ3ULYDWH¶VLQWHUSUHWDWLRQ%XWcrucially, %RVWRQ3ULYDWH¶VXOWLPDWH
obligation still equals the Tax Benefit it received, as under the interpretation offered by Gibraltar
in its briefs. As such, the amount owed by Boston Private in the instant case would be the same
XQGHUHLWKHURI*LEUDOWDU¶VLQWHUSUHWDWLRQV
33
3O¶V%ULQ2SS¶Q
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3ULYDWH¶V UHDGLQJ LV QRW VR VHOI-evident that it precludes the possibility of other
reasonable interpretations of Section 5.5(d).
%RVWRQ 3ULYDWH FKDOOHQJHV *LEUDOWDU¶V UHDGLQJ RI 6HFWLRQ (d) by arguing
that its own interpretation is consistent ZLWK WKH FRQWUDFW¶V plain meaning and
advancing other textual arguments. %RVWRQ3ULYDWH¶VILUVWtextual argument posits
WKDW *LEUDOWDU PLVFRQVWUXHV WKH ZRUG ³RU´ SODFHG EHWZHHQ WKH WZR WLPLQJ
SURYLVLRQV ³RU LI VRRQHU   ´

WKH ³FRQWHVWHG µRU¶´ 34 According to Boston

3ULYDWH KHUH WKH ZRUG ³µRU¶ GHPRQVWUDWHV WKH DOWHUQDWLYH FKDUDFWHU RI WKH WLPLng
SURYLVLRQV´35 in other words, there is only one payment (the Tax Benefit to the
extent of the Hypothetical Refund) to be made either (i) when the Tax Benefit is
realized by Boston Private or (ii) if sooner, within 15 days after the Hypothetical
Return ZRXOG EH GXH  %RVWRQ 3ULYDWH JRHV RQ WR FRQWHQG WKDW *LEUDOWDU¶V
interpretation effectively transforms the contested ³RU´LQWRD³EXW´:KLOH%RVWRQ
3ULYDWH¶VFRQVWUXFWLRQRI³RU´UHVXOWVLQDUHDVRQDEOHUHDGLQJRI6HFWion 5.5(d), in
this case, it does not prevent *LEUDOWDU¶V UHDGLQJ IURP DOVR EHLQJ UHDVRQDEOH
)XUWKHUPRUHWKH&RXUWGRHVQRWDJUHHWKDW*LEUDOWDU¶VLQWHUSUHWDWLRQ requires that
WKH ZRUG ³EXW´ EH UHDG LQ SODFH RI WKH FRQWHVWHG ³RU´ ZKLOH *LEUDOWDU¶V UHDGLQJ
could have been expressed using WKH ZRUG³EXW´WKH FXUUHQWIRUPXODWLRQPD\EH
reasonably interpreted in the manner advanced by Gibraltar.
34
35

Stock Purchase Agreement § 5.5(d).
'HI¶V5HSO\%U
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%RVWRQ 3ULYDWH DOVR FRQWHQGV WKDW *LEUDOWDU¶V UHDGLQJ RI WKH VHFRQG WLPLQJ
provision is grammatically unsound because there is no verb following the
FRQWHVWHG³RU´WKDWSURYLGHVIRUDSD\PHQWDQGWKXV%RVWRQ3ULYDWHDUJXHVWKHUH
is no basis for an advance payment without reading additional words into the
contract. But this is an overly technical reading of Section 5.5(d) that looks at one
part of a sentence in isolation. Earlier in the sentence, there is verbiage that
provides for a payment.36 While this clause was not repeated after the contested
³RU´ D UHDVRQDEOH WKLUG SDUW\ FRXOG UHDG WKLV clause as applying to both of the
timing provisions.

Such a reading would not add unwritten language to

Section 5.5(d) because it is common for a subject and verb written before a
conjunction to not be repeated after the conjunction, even where that subject and
verb are meant to apply to the clause following the conjunction.

As such,

interpreting contract language in this manner is reasonable.
%RVWRQ 3ULYDWH¶V ILQDO WH[WXDO DUJXPHQW FRQWHQGV WKDW *LEUDOWDU¶V
interpretation is undermined by the absence of language regarding partial
payments, remainder payments, or any indication that Boston Private must make
payments to Gibraltar over time.

Moreover, Boston Private maintains that

*LEUDOWDU¶V UHDGLQJ PDNHV QR SURYLVLRQ IRU D VFHQDULR in which the Hypothetical
Refund exceeds the final Tax Benefit²which presumably would require Gibraltar

36

³>%RVWRQ3ULYDWH@VKDOOSD\WR>*LEUDOWDU@ ´6WRFN3XUFKDVH$JUHHPHQW(d).
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to refund the difference to Boston Private²or IRU 6HFWLRQ  G ¶V H[SUHVV
directive that the 2009 tax \HDU7D[%HQHILWLVFDOFXODWHGXVLQJ*LEUDOWDU¶VORVVnet
of any taxable gain realized by Boston Private from the sale of the Gibraltar
shares.37 In response, Gibraltar points to the portion of Section 5.5(d) directing
WKDWWKH³UHPDLQGHU´RIany losses not used in the current tax year EH³FDUULHGEDFN
DQGWKHQIRUZDUGDVDSSOLFDEOH´*LEUDOWDUDUJXHVWKDWWKLVODQJXDJHSURvides for a
VLWXDWLRQ³LQZKLFKVRPHSRUWLRQ²WKHµUHPDLQGHU¶RI*LEUDOWDU¶VXQXVHGORVVHV²
FRXOGEHµFDUULHGIRUZDUG¶DQGVXFKSRUWLRQRIWKH7D[%HQHILWZRXOGEHSDLG
µZKHQDQGLIUHDOL]HG¶DWVRPHIXWXUHWLPH´38
In addition to asserting that its interpretation is consistent with the plain
language of Section 5.5(d), Gibraltar contends that it is mandated by the last
antecedent rule.39 Applying this rule, it argues the clause ³LI DQG WR WKH H[WHQW
[Gibraltar] and its Subsidiaries would be entitled tRDUHIXQG´Fould only relate to
the immediately preceding clause (³if sooner, within 15 days after the applicable

37

Stock Purchase Agreement § 5.5 G  ³provided, however, that in the case of the short 2009
taxable year any gain recognized for federal income tax purposes by [Boston Private] on the sale
of the Shares hereunder shall first be taken into account to offset on a dollar-for-dollar basis any
negative taxable income of [Gibraltar], and only the net amount, if any, remaining after such
offset shall be taken into account for purposes of calculating any loss or Tax Benefit for the short
2009 taxable year under this Section  G ´ (emphasis in original). The netting of Boston
3ULYDWH¶V WD[ JDLQ DJDLQVW *LEUDOWDU¶V ORVV LV RQH VSHFLILF UHDVRQ ZK\ WKH +\SRWKHWLFDO 5HIXQG
could have exceeded the Tax Benefit for the 2009 tax year.
38
3O¶V 5HSO\ %U LQ )XUWKHU 6XSS RI Its Cross-mot. for J. on the Pleadings 6 (quoting Stock
Purchase Agreement § 5.5(d)).
39
³>2@UGLQDULO\TXDOLI\LQJZRUGVRUSKUDVHVZKHUHQRFRQWUDU\LQWHQWLRQDSSHDUVXVXDOO\UHODWH
WRWKHODVWDQWHFHGHQW´Rag American Coal Co., 1999 WL 1261376, at *4 (citation omitted).
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Tax Return would be due´ and, therefore, would not limit the payment owed
under the first timing provision.
Boston Private challenges GibUDOWDU¶VXVHRIWKHODVWDQWHFHGHQWUXOHRQERWK
grammatical and substantive grounds. First, Boston Private claims that the last
antecedent rule is improperly applied by Gibraltar because the clause to which the
OLPLWDWLRQLVDSSOLHGLQ*LEUDOWDU¶VUHDGLQg is, according to Boston Private, not an
³DQWHFHGHQW´ EHFDXVH DQ ³DQWHFHGHQW´ PXVW EH a noun or noun-equivalent.
Additionally, Boston Private argues that even if the last antecedent rule could be
applied in the manner suggested by Gibraltar, it still would not be applicable in this
situation, since a contrary intent is expressed by the text, namely, %RVWRQ3ULYDWH¶V
interpretation of Section 5.5(d).
The Court need not presently resolve the question of whether the last
antecedent rule applies in this case, as the Court ultimately finds that the provision
in question is ambiguous. As such, even if the Court were to find that the last
antecedent rule does apply, it would only serve as an aid in interpreting an
ambiguous contract clause.40 Considering the current procedural posture of this
case DQGWKH&RXUW¶VILQGLQJWKDWWKHGLVSXWHGFODXVHLVDPELJXRXVHYHQZLWKWKH
40

See 3D[VRQ&RPPF¶QV&RUS:/DW  ³>7@KHODVWDQWHFHGHQWUXOHLVEXWRQH
of numerous rules designed to assist in the discovery of intent and is not to be inflexibly or
XQLIRUPO\DSSOLHG´  FLWLQJE.I. DuPont de Nemours & Co. v. Green, 411 A.2d 953, 956 (Del.
1980)); Rag American Coal Co.:/DW  ³'HODZDUHODZKROGVWKDWWKHµODVW
DQWHFHGHQW UXOH¶ LV µQRW LQIOH[LEOH¶ DQG WKLV FRXUW ZLOO QRW KDQJ D SDUW\¶V OLDELOLW\ RQ ZHDU\
GUDIWHUV¶SODFHPHQWRIDFRPPDZKHUHWKHUHLVURRPIRUGRXEWDVWRWKHSDUWLHV¶LQWHQW´  TXRWLQJ
E.I. DuPont de Nemours & Co., 411 A.2d at 956).
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aid of the last antecedent rule, there would not be sufficient grounds for a ruling in
favor of Gibraltar.
Finally, Gibraltar argues that its interpretation of Section 5.5(d) is confirmed
by extrinsic evidence. Although Gibraltar admits that extrinsic evidence cannot be
XVHGWR³discern an DPELJXLW\´LWFRQWHQGVWKDWH[WULQVLFHYLGHQFHPD\EHXVHGWR
³FRQILUP

>WKH

&RXUW¶V@

FRQFOXVLRQ

WKDW

the

contract

language

is

unambiguous . . . ´41
Gibraltar offers two pieces of extrinsic evidence to confirm its interpretation
of Section 5.5(d). The first is an email sent on March 18, 2010, from Boston
3ULYDWH¶V7D[0DQDJHUWR*LEUDOWDU¶V([HFXWLYH9Lce President and Chief Financial
2IILFHU ³&)2´  WKH³0DUFK(PDLO´ 42 This email was sent in response to a
UHTXHVWIRU³WKHILQDOWD[SURYLVLRQFDOFXODWLRQXVHGIRU*LEUDOWDUDVRI´ZKLFK
*LEUDOWDU¶V&)2QRWHGZDVQHHGHGIRU³WKHWD[IRRWQRWHLQ >*LEUDOWDU¶V@ILQDQFLDO
VWDWHPHQWV´43 In response, %RVWRQ3ULYDWH¶V7D[0DQDJHUSURYLGHGDQXPEHURI
spreadsheets filled with accounting entries. One of these spreadsheets includes an
LWHP HQWLWOHG ³5HFHLYDEOH WR *LEUDOWDU IRU  /RVV´ DQG WKH GHWDLOV of its
calculation; the value of this account is listed as $15,368,699.44 The figures that
compose this sum are recorded on another spreadsheet in a column entitled
41

3O¶V5HSO\%U TXRWLQJSupermex Trading Co. v. Strategic Solutions Group, Inc., 1998 WL
229530, at *3 (Del. Ch. May 1, 1998)).
42
Compl., Ex. B (March 18 Email).
43
Id.
44
Id.
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³ 3D\DEOH 5HFHLYDEOH´45 %RVWRQ3ULYDWH¶V7D[0DQDJHUDOVRQRWHGLQWKHHPDLO
that the caOFXODWLRQ ³LQFOXGHV HVWLPDWHV´ DQG WKDW the final amount owed to
Gibraltar would EHGHWHUPLQHG³VKRUWO\DIWHUWKHSUHSDUDWLRQRIWKH>WD[@UHWXUQV´46
Gibraltar claims this evidence confirms its interpretation of Section 5.5(d), and is
in fact a confirmation by Boston Private of its obligation to pay approximately $15
million under Section 5.5(d).
*LEUDOWDU¶V VHFRQG SLHFH RI H[WULQVLF HYLGHQFH LV QRWKLQJ PRUH WKDQ D EDOG
assertion of what the evidence will show²purportedly, that Section 5.5(d) was
meant to implement the past tax allocation practices of Boston Private and
Gibraltar, which, according to Gibraltar, achieved the same allocation as its
interpretation of Section 5.5(d).47

45

Id.
Id.
47
See 3O¶V %U LQ 2SS¶Q  ³)LQDOO\ WKH GUDIWLQJ KLVWRU\ DQG FRPPXQLFDWLRQV EHWZHHQ WKH
parties will show that all of the parties understood the meaning of the contract to be the
interpretation proffered by Gibraltar. Indeed, the intent of Section 5.5(d) was to implement the
past practice between Gibraltar and Boston PrLYDWH´  HPSKDVLVDGGHG  In fact, one could
LQWHUSUHW*LEUDOWDU¶V&RPSODLQWDQG%ULHILQ2SSRVLWLRQDVDUJXLQJWKDWWKHPHUHexistence of this
SDVW WD[ DOORFDWLRQ SUDFWLFH VXSSRUWV *LEUDOWDU¶V UHDGLQJ RI 6HFWLRQ  G   See Compl. 1, 4, 5
(claiming that Section 5.5(d) was intended to implement the past tax allocation practice); 3O¶V
%ULQ2SS¶Q 1, 5, 7 (same). There is no reference to this previous tax allocation practice in the
Stock Purchase Agreement, nor, as explained above, does Gibraltar even attempt to offer actual
extrinsic evidence to support its contention that Section 5.5(d) was intended to implement this
past tax allocation practice. The simple fact that Boston Private and Gibraltar adhered to a
FHUWDLQ WD[ DOORFDWLRQ SUDFWLFH SULRU WR *LEUDOWDU¶V VDOH GRHV QRW ZDrrant a controlling inference
that Section 5.5(d) was intended to implement this practice.
46
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Boston Private disputes *LEUDOWDU¶V LQWHUSUHWDWLRQ of the proffered extrinsic
evidence, and FKDOOHQJHV*LEUDOWDU¶VXVHRIH[WULQVLFHYLGHQFHDWWKLVVWDJHRIWKH
proceedings and in relation to a contract that contains an integration clause.
The Court will not consider extrinsic evidence at this time. Even under the
standard offered by Gibraltar, extrinsic evidence at this stage of the proceedings
PD\RQO\EHXVHGWR³FRQILUP>WKH&RXUW¶V@FRQFOXVLRQWKDWWKHFRQWUDFWODQJXDJHLV
XQDPELJXRXV´48 and the Court has determined that the contract language in
question is ambiguous.
In sum, the Court concludes that GibralWDU¶VLQWHUSUHWDWLRQRI6HFWLRQ 5.5(d)
is reasonable, but it is not the only reasonable interpretation.49 Similar to Boston
3ULYDWH¶VUHDGLQJ*LEUDOWDU¶VLQWHUSUHWDWLRQZRXOGEHDLGHGE\WKHLQVHUWLRQRIDQ
additional comma²in this case, a comma before the words ³RULIVRRQHU ´
Also, while the contract language referring to carrying forward a ³UHPDLQGHU´ does,
perhaps, allude to future payments, it is notable that the payment scheme
sponsored by Gibraltar is not fleshed out in greater detail in Section 5.5(d),
including provision for the rather obvious issues raised by Boston Private. This, of
course, could be merely the result of hasty drafting or the fact that certain scenarios

48

3O¶V5eply Br. 7.
,QGHHG*LEUDOWDU¶VUHDGLQJRIWKHWH[WRIWKHPRVWKHDYLly contested portion of Section 5.5(d)
may be the more natural of the two interpretations, especially in light of the absence of a comma
before the limiting clause.
49
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were so unlikely that the negotiators failed to provide for them, but at this time, it
is impossible for the Court to know if this is the case here.
In conclusion, the relevant portion of Section 5.5(d) is ambiguous. Since
each party has advanced a reading of Section 5.5(d) that is reasonable, neither
party has met its burden of demonstrating that its interpretation is the only
reasonable interpretation. Judgment on the pleadings is not appropriate.
V. CONCLUSION
For the foregoing reasons, the cross-motions for judgment on the pleadings
are denied.

An order will be entered in accordance with this Memorandum

Opinion.
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