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This matter involves allegations of breach of dutgpde by a common
stockholder of a Delaware statutory trust agaimstitustees of that trust, as well as
claims by the stockholder against those entities aleges aided and abetted the
breach. The Plaintiff failed to make a pre-suit daoh against the Defendant
trustees, who she concedes were independent antecested when they took the
actions complained of. For the reasons given belofind that the Plaintiff's
claims are derivative, and not direct. The Plaintiferefore, has a long row to hoe.
To survive a motion to dismiss in these circumstéanender Section 3816 of the
Delaware Statutory Trust Act (“DSTA"),a plaintiff must plead particularized
facts raising a reasonable doubt that the actibtiseotrustees were taken honestly
and in good faith. Because a careful reading ofdtm@plaint discloses that the
Plaintiff has failed to so plead, her complaint triues dismissed.

I. BACKGROUND

The facts below are taken from the Plaintiff's Arded Verified Derivative
and Class Action Complaift.

A. The Parties

Plaintiff Sydell Protas is a common stockholderDefendant BlackRock

Credit Allocation Income Trust IV (“BTZ” or the “md”), a Delaware statutory

' 12Del. C.§ 3816.
% This complaint shall be referenced hereinaftéCasnplaint” or “Compl. ___.”



trust, and she brings this action on behalf offtied’s common stockholdets.

BTZ's Board of Trustees is responsible for the allemanagement and
supervision of the affairs of the Fund and comgriberteen independent directors
(the “Trustee Defendants®).

Defendant BlackRock, Inc. (“BlackRock”), is an istment advisor and a
Delaware corporation, and the fund sponsor of BD&fendant Merrill Lynch &
Co., Inc. (“Merrill”), is a Delaware corporation @ma wholly owned subsidiary of
Defendant Bank of America Corporation (“BOA”), alsoDelaware corporation.
Defendant The PNC Financial Services Group, INENC” and, together with

Merrill and BOA, the “Bank Defendants”), is a Peylnania corporation.

3 Compl. 11 11, 12(n).

*Id. § 12. The named Trustee Defendants are Richa@h#anaugh, Karen P. Robards, Frank J.
Fabozzi, Kathleen F. Feldstein, James T. FlynmolteB. Harris, R. Glenn Hubbard, W. Carl
Kester, Richard S. Davis, Henry Gabbay, G. Nich&askwith, IIl, Kent Dixon, and Robert S.
Salomon, Jr. Though the Complaint alleged thatTthestee Defendants were conflicted, the
Plaintiff now concedes, apparently on the basithefdefinition of “Independent trustee” under
the DSTA, that the Trustee Defendants are indep#rfde purposes of this actio®eel?2 Del.

C. 83801(d) (“Independent trustee’ means, solelyhwiespect to a statutory trust that is
registered as an investment company under thetimees Company Act of 1940 . . . any trustee
who is not an ‘interested person’ (as such teratefined below) of the statutory trust; provided
that the receipt of compensation for service amdapendent trustee of the statutory trust and
also for service as an independent trustee ofriare other investment companies managed by a
single investment adviser (or an ‘affiliated pers¢as such term is defined below) of such
investment adviser) shall not affect the status dfustee as an independent trustee under this
chapter. An independent trustee as defined herewiddl be deemed to be independent and
disinterested for all purposes. For purposes & d&finition, the terms ‘affiliated person’ and
‘interested person’ have the meanings set forthen1l940 Act or any rule adopted thereunder.”).
Based on the Plaintiff's concession, my analysisuages that the Trustee Defendants are
independent and disinterested.

> See idf 12(0)-(r).



B. The Fund’s Capital Structure and Relationship wilackRock and the
Bank Defendants

BTZ is a closed-end investment company organize@®@ciober 27, 2008.
The Fund raised money through the issuance of comand preferred stock, and
it invests those proceeds in securities to proaidgeld for its stockholdersLike
most closed-end funds, BTZ has no employees obvits® Rather, BlackRock
serves as BTZ's investment adviser and managekuhd’'s investments and all
operations for a feéBlackRock has provided similar services to aroartdindred
other closed-end funds it has sponsdfethese closed-end funds allegedly serve
as an important part of BlackRock’'s overall busseas BlackRock collects
management fees from the funds it sponSbors.

The Fund routinely declared dividends for bothatenmon and preferred
stock, although the preferred stock had a preferemdoth cumulative dividends
and distributions upon the liquidation of BTZIn the event of liquidation, the
preferred stockholders had a right to receive b per share and all accrued
dividends®®

The preferred stock dividend rate resets periolyicllrough an auction

1d. 1 2.
“1d.

81d. § 5.
1d.

1014.

1d. q 22.
121d. 1 14.
Bd.



mechanism? According to the Plaintiff, this auction processswintended to
provide liquidity to the preferred stockholders,the preferred stock, unlike the
common stock, did not trade on an exchandéeither the Trustee Defendants nor
BTZ were under any obligation, however, to provileh liquidity’® At these
auctions, prospective buyers submitted an intenagst at which they would pay
$25,000 per share of preferred stothe lowest clearing rate determined the
dividend!® The dividend rate was subject to a cap, howevkthe clearing rate
was above the cap, the auction would fail, andcapgewould become the dividend
rate™ The Bank Defendants earned substantial fees framketing this type of
preferred stock, known as auction market prefesetk (“AMPS”, or, when
referring to the AMPS issued by BTZ, “Preferred @), to investors’
BlackRock’s dependence on management fees fromlotsed-end funds
required BlackRock to develop close relationshipth whe entities that issued
stock in those funds, the Bank Defend&htslerrill was particularly instrumental

in BlackRock’s closed-end fund business, and Nesttias lead underwriter for the

4 1d. 1 3. The Complaint is unclear as to whether thiuored weekly or monthl\Compareid.
(“The dividend rate for the Preferred Shares waerdgned through weekly auctions . . .."),
withid. § 15 (*Auctions were held monthly . . . .").

°|d. 91 4, 15, 19.

%1d. 99 4, 15.

1d. 1 3.

B4,

1d. 1 15.

21d. 1 6.

2Hd. 1 22.



issuance of the Preferred Shares and conducteauttt®ns that set the dividend
rates’? BlackRock’s symbiotic relationship with Merrill waevidenced by
BlackRock’s 2008 Annual Report, which indicatedtthacause “Merrill Lynch is
an important distributor of BlackRock’s products. [BlackRock] is . . . subject to
risks associated with the business of Merrill Lynch . Loss of market share with
Merrill Lynch’s Global Private Client Group couldatm operating result$® In
addition to issuing the Preferred Shares, the BHa@lendants issued AMPS from
funds sponsored by other companies; as a reselBdhk Defendants came to own
a large number of AMPS, which included Preferredrs&’

C. The AMPS Auctions Freeze

The Preferred Shares remained liquid through méi¢tebruary 2008, as the
auctions continuously produced clearing rates betbes dividend rate cap.
Beginning in mid-February 2008, however, the aundifor the Fund’s Preferred
Shares as well as auctions for other AMPS begdailt@.e., the clearing bid was
above the cap rate). These failures rendered tbkeriRed Shares illiquid, which,
according to the Plaintiff, caused those Sharesetowalued below their $25,000

issue price and liquidation prefererf€e.

22|d. 9 26-27.
231d. § 28.
241d. 7 29.
251d. 91 15, 19.
8 1d. 7 30.



In the Plaintiff’s view, these frozen auctions bigited BTZ and its common
stockholders. BTZ was not obligated to redeem thefeed Shares, and the
dividend cap ensured that BTZ had a perpetual soofdinancing at a relatively
low rate during an increasingly turbulent marketwdturn?’ Holders of the
Preferred Shares, however, were stuck with anuillignvestment. Many AMPS
holders, including holders of the Preferred Shacespplained to the banks that
had counseled them to invest in AMPS, and these plns spawned
investigations by various government agencies itlte issuing banks and
brokers?® Several investment banks and brokers that had etetk AMPS,
including the Bank Defendants, ultimately reachesttlaments with these
government agencies whereby they agreed to purcAdd®S from their
dissatisfied customers at par vafte.

The banks and brokers that purchased AMPS back thmm customers
allegedly then began looking for ways to get thiguld AMPS off their balance
sheets? Their solution was to get the issuing funds thdweseto redeem the
AMPS, either from the AMPS holders or from the bam@nd brokers who had
already repurchased them. Merrill launched a cagmpto pressure fund sponsors

(including BlackRock) to cause their funds (inch@liBTZ) to redeem the AMPS

271d. q 31.

28 1d. 11 32.
291d. q 34.
301d. q 35-36.



(including the Preferred Sharés)Merrill's brokers allegedly threatened another
investment adviser that its representatives would fonger be welcome in
[Merrill's] offices” if it did not redeem the AMPSnd Merrill warned BlackRock
that it faced higher expectations because of “@adérship position within
[Merrill].” 3 As the chief distributor for BlackRock’s funds, \i# allegedly was
In a unique position to pressure BlackRock intosaay its funds to redeem the
AMPS >

D. The Fund Redeems the Preferred Shares

On June 9, 2008, the Trustee Defendants causedtBTégin redeeming
the Preferred Shares, and by January 2011, the Raddspent $462 million in
redeeming all of the outstanding Preferred Sh¥réhe Plaintiffs principal
objection to these redemptions is that they ocduatea substantial premium to
“market value,” despite the fact that BTZ had ndigdiion to redeem the
Preferred Shares. The Plaintiff asserts that after the AMPS auctidruze, a
secondary market developed for AMPS holders lookonglump their shares for
cash®® According to the Plaintiff, when the Trustee Defants decided to begin

redeeming the Preferred Shares, those Shares remtiyalbegun trading on the

311d. § 37.
3214d.
33 4.
341d. 7 38.
3.
361d. q 33.



secondary market at a substantial discount to thairvalue’’ The Complaint
repeatedly refers to the “market value” for the f@med Shares as being
substantially below the $25,000 issue price oritigtion preference as a result of
the frozen auction¥. Notwithstanding these conclusory statements rémgrihe
“market value” of the Preferred Shares, the Complspecifically references only
one trade on the secondary market, which allegedlyuwed at a discount of
14%?2° This trade occurred in December 2009, after thesfBe Defendants had
begun redemptions that, as the Plaintiff admitspuiad have indicated [BTZ's]
willingness to bail out the Preferred Sharehold&t8TZ redeemed the Preferred
Shares at par value, which, according to the Rigimonstituted a substantial
premium on the Preferred Shares’ market value tableshed through secondary
market trading® Aside from the single trade mentioned above, than®ff does
not articulate what this “market value” was, othlan that it was somewhere
below the liquidation preference of the Preferredr8s.

The Plaintiff points to several problems with BTZ'edemption of the

37

Id.
% Seeid. 30 (“This illiquidity caused the [AMPS] to tradeelow their issue price and
liquidation preference.”)jd. 1 33 (“The prices at which Preferred Shares traded[the
secondary market] were substantially below thesuasmce price.”);id. § 39 (“The frozen
auctions and market turmoil had caused the markietevof the Preferred Shares to fall below
their $25,000 issue price/liquidation preferenceit). § 40 (“[T]he Preferred Shares were
nonetheless trading at a significant discount éodtginal issue price.”).
39 :

See id.
d.
“1d. 1 39.



Preferred Shares. The Plaintiff contends that yirgamore than “market value”
for the Preferred Shares, the Trustee Defendamjageal in corporate waste and
depleted funds that could otherwise have beenildiséd to the common
stockholders, a depletion evidenced by BTZ's camdlly decreasing common
stockholder dividen& Additionally, the Plaintiff alleges that the Trast
Defendants treated the common stockholders unfaylyedeeming the Preferred
Shares at a substantial premium without offeringirailar opportunity for the
common stockholders to sell their shares at a e

E. The Fund Obtains Replacement Financing

The Plaintiff also asserts that BTZ took on infemeplacement financing to
raise cash to redeem the Preferred Shares. THacespent financing primarily
took the form of reverse repurchase agreements/éfRe Repos”), through which
BTZ sold securities for cash and agreed to repwsectiaose securities at a fixed
price after a short period of time, the differemc@rice being the effective interest
rate?* The Plaintiff contends that these Reverse Repas wesubstantially riskier
form of financing than the Preferred Shares foresalvreasoris First, the
Reverse Repos had short terms (often overnighighaleft BTZ with the risk that

credit would dry up or that rates would spike wiiem Fund needed to perform the

“21d. 1 38, 46(a), 46(c).
$1d. 1 42.

“1d. 7 46(b).

* Sedd.



repurchasé® Second, there was no cap on “interest rates”HerReverse Repos,
and thus when it came time to refinance the Rev&spos, whatever new
financing was available to BTZ could be less fabted” Third, the Investment
Company Act of 1940 (“40 Act”) requires BTZ to m&m less coverage for
equity than for debt, and to avoid having the SB@gorize the Reverse Repos as
debt, the Fund had to segregate liquid assets egutal full obligations under the
repurchase agreements, which severely limited lehebility of BTZ to invest its
asset$® Finally, although BTZ used the Reverse Repos d@marediate source of
cash to fund the redemption of the Preferred Stawkny of the Reverse Repos
were ultimately paid off through the selling of thand’'s assets when sale prices
were depressed due to unstable market conditfons.

F. The Plaintiff's Claims

The Plaintiff contends that the Trustee Defendadégision to redeem the
Preferred Shares was not in the best interestsT@f*BThe Plaintiff argues that
the redemptions did not provide any benefit to BT£ommon stockholders;
rather, they served to reduce the obligations ef Blank Defendants, who had

already repurchased a large portion of the PrafeBigares and had entered into

% 1d. 1 46(b)(i).
“71d.

8 |d. 1 46(b)(iii).
“91d. 7 46(c).
0\d. § 43-44.

1C



settlement agreements to redeem additional Pref&iares’ The Plaintiff asserts
derivative and, purportedly, direct claims on théaets. The Plaintiff's chief
argument is that the redemption of the Preferredr&h at par value clearly
constituted waste, as the Shares were trading subatantial discount in the
secondary market. Moreover, the Plaintiff contetitst in order to fund those
wasteful redemptions, the Trustee Defendants oddaneplacement financing—
the Reverse Repos—that was categorically infeadhé Preferred Shares, which,
the Plaintiffs allege, is another basis for a figdi of corporate waste.
Acknowledging that her waste claims are derivatthe, Plaintiff also purports to
assert a direct claim on the grounds that the rptdens harmed the Plaintiff class
by unfairly conferring on the Fund’s preferred &loalders a benefit not shared
with the common stockholders. The Plaintiff argtlest the Trustee Defendants
redeemed the Preferred Shares at the common stdeksicexpense. The Plaintiff
also alleges that BlackRock and the Bank Defendaidisd and abetted and were
unjustly enriched by the Trustee Defendants’ breacbf fiduciary duty, by
knowingly encouraging the Trustee Defendants teeedthe Preferred Shares.
The Defendants seek dismissal under Section 381#e0fDSTA, which

imposes the same pleading standard on derivatiamtiifs as does Court of

S11d. 7 43.

11



Chancery Rule 23.%. The Defendants argue that the Plaintiffs clainte a
derivative, not direct, and that they should bentised on the grounds that the
Plaintiff has not made demand or adequately pledhadhel futility. The Bank
Defendants sought dismissal of the aiding and iagetnd unjust enrichment
claims against them on the grounds that the Piiiméid made only conclusory
allegations and had failed to state a claim undrirCof Chancery Rule 12(b)(6).
At oral argument on March 30, 2012, | dismisseds¢helaims as to BOA and
PNC, and reserved decision as to Merrill and BlahR

For the reasons below, | find that the Plaintifflaims are derivative in
nature and that the Plaintiff has failed to pleattipularized facts raising a
reasonable doubt that the Trustee Defendants egrerealid business judgment in
redeeming the Preferred Shares. Consequently, ltheti?s claims against the
Trustee Defendants, as well as their remainingmdaiagainst Merrill and
BlackRock, must fail. | therefore dismiss this antin its entirety.

1. STANDARD OF REVIEW

A. Derivative or Direct?

The parties dispute whether the Plaintiff has @sdea direct claim in
addition to her derivative claim. lfooley v. Donaldson, Lufkin & Jenrette, IAT.

our Supreme Court articulated the test for assgsaihether a claim asserts

2 Comparel2 Del. C.§ 3816(c)with Ch. Ct. R. 23.1(a).
>3 Tooley v. Donaldson, Lufkin & Jenrette, In845 A.2d 1031 (Del. 2004).

12



derivative or direct harm. The relevant inquirytws-fold: “(1) who suffered the
alleged harm (the corporation or the suing stodkdrd, individually); and (2) who
would receive the benefit of any recovery or otteanedy (the corporation or the
stockholders, individually)?* If the corporation suffered the harm and would
receive the requested relief, the claim is dereali On the other hand, the claim
Is direct if the plaintiff has “suffered harm indement of any injury to the
corporation that would entitle him to an individizad recovery.”® Put simply, to
assert a direct claim, the plaintiff must “demoatf ] that he or she can prevail
without showing an injury to the corporatio.Harm to the corporation, however,
does not preclude direct harm to the stockholdkee Jame transaction may inflict
both derivative and direct harm on a stockholder, leng as the plaintiff
stockholders “suffered a harm that was unique @mttand independent of any
injury to the corporation® The court gives little weight to the labels thaiptiff
assigns to the claim; instead, “the court must ltmkhe nature of the wrong
alleged, taking into account all of the facts adiégn the complaint, and determine

for itself whether a direct claim exists”

>*1d. at 1033.

*> MCG Capital Corp. v. Maginn2010 WL 1782271, at *7 (Del. Ch. May 5, 2010)tifgj
Tooley 845 A.2d at 1036).

*% Feldman v. Cutaia951 A.2d 727, 732 (Del. 2008).

>’ Tooley 845 A.2d at 1033 (quotinggostino v. Hicks2004 WL 443987, at *7 (Del. Ch. Mar.
11, 2004)).

8 Gentile v. Rossett®06 A.2d 91, 102-03 (Del. 2006).

9 Hartsel v. Vanguard Group, Inc2011 WL 2421003, at *16 (Del. Ch. June 15, 2011).

13



The Plaintiff argues that the Trustee Defendantfidy favored the
interests of the preferred stockholders over thofls¢he common stockholders
when they redeemed the Preferred Shares, and hbsé tredemptions directly
harmed the common stockholders, who were not gaveimilar opportunity to sell
their shares for a premium. The Defendants resploatdthe alleged harm to the
Fund’'s common stockholders is in fact derivativeha injury allegedly suffered
by BTZ: a depletion of BTZ's assets stemming frin@ above-market redemption
of the Preferred Shares and the issuance of rep&ddinancing.

The Defendants are correct. Though artfully pre=egras a claim for the
unfair treatment of a particular class of st8tkhe harm associated with the
Plaintiff’'s “direct” claim is entirely dependent dhe harm caused to the Fund by

the alleged overpayment for the Preferred Sharesan€ of overpayment naturally

% | refer here to the Plaintiff's argumentation iertbrief answering the Motion to Dismiss as
well as her presentation at oral argument. The Caimtp however, was less “artful” in
presenting the waste allegations as a direct cl@aunt II, the purported direct claim, simply
substitutes “the common stockholders” for “the Fuadd adds a few token statements of the
Plaintiff class’s entitlement to monetary reliehéllanguage in those Counts describing the harm
is otherwise identicalCompareCompl. T 63 (“In contravention of these dutieg thdividual
Defendants unfairly favored the Preferred Sharedisldover the interests dghe Fund by
enabling the former to redeem their shares in tinedFat their Liquidation Preference, at the
expense othe Fundand the Fund’s common shareholders.” (emphasisd@yavith id. § 68 (“In
contravention of these duties, the Individual Defamts unfairly favored the Preferred
Shareholders ovehe common shareholdetsy enabling the former to redeem their shareben t
Fund at their Liquidation Preference, at the expenisthe common shareholdetdemphasis
added)). The last sentence of Paragraph 68, whiatentical to the last sentence of Paragraph
63, is telling, as it does not even attempt to ati@rize the replacement financing as inflicting
direct harm on the common stockholde@ompare id.§ 63 (“In addition, the Individual
Defendants adopted replacement financing that \ifastiwely more costly to the Fund tha[n]
the Preferred Shares had been, and even sold asdets sale conditions at great cost to the
Fund to finance these redemptionswijth id. 68 (same).

14



assert that the corporation’s funds have been viudgglepleted, which, though

harming the corporation directly, harms the stod#&s only derivatively so far as
their stock loses vall&.Though the overpayment may diminish the valuehef t
corporation’s stock or deplete corporate assets rthght otherwise be used to
benefit the stockholders, such as through a diddémese harms are “merely the
unavoidable result . . . of the reduction in thiugaof the entire corporate entity, of
which each share of equity represents an equdidradn the eyes of the law, such
equal ‘injury’ to the shares resulting from a caqie overpayment is not viewed
as, or equated with, harm to specific shareholetigidually.”®?

The Plaintiff asserts that while the redemptionsrie the corporate entity
by wrongfully depleting its assets, they also disebarmed the Plaintiff class.
Tacitly acknowledging the similarities between Iparported “direct” claim and
the type of overpayment claim that this Court haggl held to be derivative in
nature, the Plaintiff attempts to slip her clainstpdne higher pleading standard by
characterizing the harm as a “missed opportunijtyryi®® suffered by the common
stockholders individually when they, unlike the fpreed stockholders, were

denied the chance to have their shares redeemadsabstantial premium over

market value. Avoiding the demand requirement Istateng a derivative claim

®1 SeeGentilg 906 A.2d at 99.
%214,
%3 Pl.’s Mem. Opp. Defs.’ Mots. to Dismiss at 17.

15



under the guise of a direct claim “alleging the edondamental harm in a slightly
different way” is the type of bootstrap allegatithrat this Court has consistently

rejectec’

Then-Vice Chancellor Chandler addressed a clainmlynédentical to the
Plaintiff's here inBrook v. Acme Steel Co.

The gist of plaintiffs complaint is that Acme’s rdctors
“wasted corporate assets by paying too much forpérners’ stock
and discriminated against other shareholders bylmiing them the
opportunity to obtain the same premium and caussirgprice of their
stock to drop.” The allegations of waste and deroéla like
“premium” to all stockholders, plaintiff argues, pport both his
individual claims against the defendants and tesivative claims
against Acme’s board of directors. The directoreddants contend,
correctly | think, that all of the plaintiff's clais are derivative in
nature.

.. . [The] plaintiff complains of a loss of a premm allegedly paid to

the partners and not available to other sharehmldéris premium,

according to the plaintiff, was excessive, a wadteorporate assets,
and caused an across the board decline in thenper g8alue of Acme
common stock.

Accepting these allegations as true, they do neli sm injury
to plaintiff that is distinct from that suffered lmther shareholders.
Indeed, plaintiffs complaint asserts thalt of Acme’s stockholders
shared in the injury caused by the allegedly execegsayment to the
partners. The injury of which plaintiff complains therefore not
special to him; it is, allegedly, a harm to thepmration endured by
all of Acme’s common stockholdefs.

The Court’s language iBrook suggests that the then-Vice Chancellor may have

% Feldman v. Cutaia956 A.2d 644, 659-60 (Del. Ch. 200@jf'd, 951 A.2d 727 (Del. 2008).
® Brook v. Acme Steel GA.989 WL 51674, at *2 (Del. Ch. May 11, 1989) 4tiitns omitted).

16



applied, at least in part, the “special injury”tt&¥sin Tooley which was decided
after Brook our Supreme Court explicitly discarded the “speaijury” test and
adopted the more straightforward approach of reggidirect claims to allege
harm distinct from that suffered by the corporafibiNevertheless, | find the
salient portion of the Court’s analysisBnookto be its holding that the plaintiff's
claim of discriminatory treatment—a claim identitalthe Plaintiff's here—in fact
alleged “a harm to the corporation,” not to theimiéf stockholder individually®®
Much like the plaintiff inBrook the Plaintiff here has alleged that the Fund’s
common stockholders were harmed when the TrustdenDants redeemed the
Preferred Shares without offering to repurchasectiramon stock. As the Court
recognized irBrook such a claim alleges an injury to the corporatiat is borne
only derivatively by the stockholde?s.

The Plaintiff argues thaBrook is inapplicable by pointing out that the
plaintiff there did not allege that the defendairectors redeemed the partners’
stock above fair market value, as the Complairthis case alleges. In support of
this conclusion, the Plaintiff cites th&grook Court’s language that the complaint

contained only “an allegation that the partnersadrto sell their stockholdings to

° See idat *2 (“The injury of which plaintiff complains iherefore not special to him . . . .").

®7 See Tooley845 A.2d at 1035-39.

®8 Brook 1989 WL 51674, at *2. | also note that Tiwoley our Supreme Court cited with
approval Chancellor Chandler’s thorough analysisAgostino v. Hicks 2004 WL 443987,
wherein the Chancellor discussed the doctrinal wgioh surrounding the distinctions between
direct and derivative claim§ee Tooley845 A.2d at 1036.

% Brook 1989 WL 51674, at *2.

17



Acme at the prevailing market level on September 1%38.7° The Plaintiff
simply misreads the case. TBeook plaintiff did, in fact, allege that the partners
received an unfair premium for their shares, andt tthe repurchases were
wasteful” Though not explicit in the opinion, presumably thEemium
complained of resulted from a drop in the marketgof the partners’ interests
between the date of the agreement and the datdatieethe defendants actually
repurchased the interests.

The Plaintiff nonetheless argues that she hastadsardirect claim on the
grounds that the Trustee Defendants violated thely to treat different classes of
stock equally barring a valid business justificatitt bears noting that there is no
blanket rule under Delaware law obligating diresttw treat stockholders equally.
Provided that the directors act with a legitimatesibess purpose and fulfill their

duties of care and loyalty, they are free to tretickholders differentl{?

O1d. at *1.

"l See idat *2 (“Here plaintiff complains of a loss of agpnium allegedly paid to the partners
and not available to other shareholders. This premiccording to the plaintiff, was excessive,
a waste of corporate assets, and caused an abe$®ard decline in the per share value of
Acme common stock.”).

2 See Nixon v. Blackwellb26 A.2d 1366, 1376-77 (Del. 1993) (noting thiit “is well
established in our jurisprudence that stockholdesd not always be treated equally for all
purposes” and rejecting an argument that diredteeted the plaintiff stockholders unfairly by
establishing an employee stock ownership planghatided liquidity to employee stockholders
without providing similar liquidity to the plaintg); Unocal Corp. v. Mesa Petroleum Cd93
A.2d 946, 954 (Del. 1985) (“[lIt is ... well edleshed that in the acquisition of its shares a
Delaware corporation may deal selectively withstisckholders, provided the directors have not
acted out of a sole or primary purpose to entraheimselves in office.”)Tooley v. AXA Fin.,
Inc., 2005 WL 1252378, *5 n.18 (Del. Ch. May 13, 20@%)]n certain circumstances, [the
directors] may treat different classes of stockadunequally. In doing so, however, they must
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Assuming, however, that the Plaintiff has pled ainol recognized by Delaware
law, the issue is whether the harm allegedly saffdsy the common stockholders
from being treated unfairly is distinct from therimasuffered by the corporation,
such that the relief awarded to remedy the harmladviow to the Plaintiff class,
rather than to BTZ. The Plaintiff, rationally, neveeally runs her “missed
opportunity injury” claim through theTooley analysis, focusing instead on
convincing this Court that the common stockholdease indeed been treated
unjustly, and that they were indeed injured whenZB€&deemed the Preferred
Shares for a premium without offering a similarewsygbtion for the common stock.
This argument misses the mark, as it attempts t@teqny injury to a specific
class of stockholders with the type of injury reqdibyTooley i.e., a direct injury
to the plaintiff “independent of any alleged injuoythe corporation’™

The Plaintiff's reluctance to engage with theoleytest is understandable,
as a straightforward application of the test rev¢hé shortcomings of her direct
claim. If the Plaintiff has asserted a direct clathren the remedy for that claim
must be one that flows to the Plaintiff class. Phaintiff's derivative claim is that
the Trustee Defendants committed waste in repunchdse Preferred Shares at a

premium; her “direct” claim is that the same, wrigffer was not extended to

satisfy the full import of their fiduciary dutie$;”Applebaum v. Avaya, Ina805 A.2d 209, 214
(Del. Ch. 2002) (“[S]tockholders need not alwaydreated equally for all purposes.”).
3 Tooley 845 A.2d at 1039.
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the common stockholders. What remedy could sucHaincconfer upon the
common stockholders? Presumably, the Plaintiff gfies the derivative waste
harm as the difference between the redemption @fidbe Preferred Shares and
whatever the “true” value of the Preferred Shares when those Shares were
redeemed. How, then, does the Plaintiff quantify tdirect” harm? Would the
members of the Plaintiff class have suffered nomhdr they, too, had been
afforded the chance to extract a wasteful premivomfthe Fund? Would the
remedy for this harm be compensatory damages iarnimunt of the premium the
common stockholders would have received had thet@euDefendants offered to
redeem the common stock at a price substantiablyalmarket, thus compounding
the waste committed?

The Plaintiff avoids these questions, perhaps lsecthey expose the “unfair
treatment” claim as a dressed-up waste allegafibe. remedy for the purported
direct claim would be, in fact, the same remedy thauld issue if | were to find
for the Plaintiff on her waste claim, except thare the remedy would inure to the
benefit of the Fund, and to the derivative berdfithe stockholders, rather than to
the sole benefit of the Plaintiff cla§sAnd so it should: assuming the redemptions

were wasteful, the common stockholders did notesufarm in being denied the

" See In re J.P. Morgan Chase & Co. S’holder Ljt@06 A.2d 808, 826 (Del. Ch. 2005) (“How

. could the same directors ever be liable tp @aetual compensatory damages to both the
corporation and the class for the same injury? arsaver . . . is that they could not.dff'd, 906
A.2d 766 (Del. 2006).
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opportunity to wastefully extract a premium of thewn from BTZ; rather, BTZ
suffered the harm in receiving inadequate consimerafor its assets, a harm
suffered only derivatively by the Plaintiff claSs.

B. Pleading Demand Futility

Having found that the Plaintiff's claims are detiva, and not direct, | must
determine whether she has met the requirementsirig B suit on behalf of the

Fund, under Section 3816 of the DSTA. The Pldiaskerts derivative claims and

> The Massachusetts Superior Court has addressetsgtaactically identical to the Plaintiff's
here and has found such claims to be derivativeainre.See Manuszak v. Estylo. 10-3457-
BLS1, slip op. at 13-19 (Mass. Super. Ct. June22Q,1) (applying Massachusetts law, which,
like Delaware law, requires direct injury to bestiinct from the injury suffered generally by the
shareholders as owners of corporate stodB8¢ckham v. KeithNo. SUCV2010-03574-BLS2,
slip op. at 5-8 (Mass. Super. Ct. June 14, 201dpl{ang Delaware law). IiBeckhamthe Court
found:

The heart of the allegation is that the Fund ovidrf@ [the] redemptions, is how
less valuable, and that the common shareholdetssufiler lower returns as a
result. But this is clearly not a distinct injury.

The authority relied on by the Plaintiff does natdacannot establish that
whenever common shareholders are treated diffgrénotin preferreds, they may
bring a direct action for breach of fiduciary daty the simple allegation that “the
duty of fair treatment is directly owed to the sHaolders.”

Beckham No. SUCV2010-03574-BLS2, slip op. at 5-6, 7-8ifig Feldman 951 A.2d at 657,
732). InManuszakthe Court held:

The injury alleged by Manuszak regarding the denisto change
financing from [AMPS] equity financing to the Repément Borrowing debt
financing is the depletion of the Funds’ assetyvilgg the Funds with less cash to
distribute to the common shareholders in the fofmdigidends. If the Funds
repurchased the [AMPS] at too high a price or ga@much for the alternative
financing to [AMPS], then the Funds’ assets werngleted. Masnuszak’s harm is
not distinct from that of the Fund, and any recgveaust go the Fund, not directly
to the common shareholders.

ManuszakNo. 10-3457-BLS1, slip op. at 18.
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has not made demand on BTZ's Board of Trusteesrittg suit. The DSTA
permits a beneficial owner to bring an action dafiixely on behalf of the trugt.
Just as in corporate derivative actions, howeveplamtiff asserting derivative
claims on behalf of the statutory trust must allegth particularity any efforts
made in demanding that the trustees bring the raaio in the alternative, why
such efforts are futilé’ The standards used to determine demand futilitgnw
plaintiff sues on behalf of a statutory trust ahe tsame as those applied to
derivative suits by corporate stockholdérsWhere the plaintiff challenges a
conscious business decision by the board Atwmsontest applies? Under that
test, to survive a motion to dismiss, the plaintiffist successfully plead demand
futility by alleging particularized facts that rai@ reasonable doubt that “(1) the
directors are disinterested and independent [Qr{h@ challenged transaction was
otherwise the product of a valid exercise of bussnpidgment® The Plaintiff
does not assert demand futility under the firstngraf Aronson but rather
contends that demand is futile under the seconaigoro

The second prong oAronsonis, for plaintiffs challenging board actions,

something of a last resort that, in extreme cirdamses, provides the court with

®Seel2Del. C.§ 3816(a)cf. Ch. Ct. R. 23.1(a).

""Seel2Del. C.§ 3816(c).

8 SeeHartsel 2011 WL 2421003, at *20.

91d. (citing Aronson v. Lewis473 A.2d 805, 813 (Del. 1984)).
8 Aronson 473 A.2d at 814.
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the basis to review a transaction despite the appea of otherwise independent
and disinterested fiduciariés. Rather than disputing whether the Trustee
Defendants were disinterested, informed, or inddpet) the Plaintiff challenges
the substance of the Preferred Share redemptioqdaady undeserving of the
protection of the business judgment rule. The RBfaimust therefore plead
particularized facts sufficient to raise a reasémaloubt that the redemptions were
actions “taken honestly and in good faiff.This is a heavy burden, essentially
requiring the plaintiff to plead facts amountingdorporate wast®& The Plaintiff
agreed at oral argument that the waste standali@apere”
I[11. ANALYSIS

A. The Waste Standard

As | recently pointed out in a similar context, dges are ill-suited by
training (and should be disinclined by temperamémtecond-guess the business

decisions” of disinterested, informed fiduciarfiésClaims of waste nevertheless

81 See Kahn v. Tremont Corfl994 WL 162613, at *6 (Del. Ch. Apr. 21, 19947l second
prong of Aronsonis, | suppose, directed to extreme cases in wHedpite the appearance of
independence and disinterest a decision is sore&ti@ curious as to itself raise a legitimate
ground to justify further inquiry and judicial rewi.”).

%2 In re Goldman Sachs Group, Ir8’holder Litig, 2011 WL 4826104, at *12 (Del. Ch. Oct. 12,
2011) (quotingl.P. Morgan 906 A.2d at 824).

8 Bakerman v. Sidney Frank Importing Co., 2006 WL 3927242, at *9 (Del. Ch. Oct. 10,
2006) (citingKahn, 1994 WL 162613, at *6).

84 SeeOral Arg. Tr. 61:20-62:5 (Mar. 30, 2012). | strélsat the Plaintiff here does not challenge
the redemptions under the first prongfAsbnson but rather relies on the allegedly unjustifiable
nature of the transaction itself to provide a canfsaction.

% Goldman 2011 WL 4826104, at *1.
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invite the court to partake in such second-guessasgthey require the court to
evaluate the adequacy of the consideration recelyedhe corporation for its
assets. As a product of its hesitancy to evallmgestibstance of business decisions,
this Court will only find waste where the corpoaoattireceives grossly inadequate
consideration for its assets: “[W]aste entailseanhange of corporate assets for
consideration so disproportionately small as tdbkgond the range at which any
reasonable person might be willing to traffeValid waste claims typically lie
where there has been “a transfer of corporate sagkat serves no corporate
purposel[,] or for which no consideration at altéseived.?” Where, however, the
corporation has receive@ny substantiatonsideration” and where the board has
made “agood faith judgmenthat in the circumstances the transaction was
worthwhile,” a finding of waste is inappropriate/ed if hindsight proves that the
transaction may have been ill-advi$éd.

It 