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Dear Counsel:

This matter arises out of a merger between DefdnBaAETEC Holding

Corp. (“PAETEC”) and Defendant Windstream Corp. (fMstream”). On

December 13, 2012, | approved settlement in thigembut reserved judgment on



the issue of whether and in what amount PAETEC Ishpay the Plaintiffs’
attorneys’ fees and costs. For the following reasd have decided to award
Plaintiffs’ counsel $500,000 in fees and costs.

A. Background

PAETEC is a Delaware corporation that operateséntélecommunications
industry, offering internet and phone service pritydo businesseS. Windstream
Is also in the telecommunications business, offenesidential phone, TV and
internet services as well as networking and compaii@n services for business
and government customers.

On August 1, 2011, PAETEC announced it had enteriedan agreement
with Windstream whereby Windstream would acquireoaitstanding shares of
PAETEC through a stock-for-stock merderThe agreement valued PAETEC at
approximately $2.3 billion, or $5.52 per shareOne week after the deal was
announced, on August 8, 2011, the Plaintiffs filed action, in which they alleged
that PAETEC directors breached their fiduciary ésitby selling the company for

an inadequate price through a flawed sales proaesisthat Windstream aided and

! Compl. 11 5, 30.
21d. 1 16.

31d. § 41.

41d. 9 41, 43.



abetted those breaches of fiduciary dutfthe Plaintiffs sought injunctive relief
and damages.

The Plaintiffs supported their allegations of inquate price by pointing out
that PAETEC’'s ongoing strategy of expansion by &tion was yielding
impressive dividends to stockholders, with robestenue growth in early 2011 as
well as an increase in PAETEC's stock price fronD83n March 2011 to $4.78 in
July 2011.

The Plaintiffs further alleged that the Merger Agmreent unlawfully
precluded the Board of Directors from obtaining best price for the company
because: (1) certain directors and officers of PBETwho collectively owned
approximately 6.7% of the company signed a Votingye&ment in which they
pledged to vote their shares in favor of the metg®) the Merger Agreement
contained a No Solicitation clause prohibiting PAET from inviting additional
bids and also gave Windstream the right to matcbrapeting offer, and (3) the
Merger Agreement provided for a $40 million terntioa fee payable to

Windstream in the event the board of directors piszkanother offet.

>1d. 1 2.

°1d. 1 53.

" 1d. 11 55-56.

81d. 1 58. The termination fee represents less thaof2¥te deal value.
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On September 12 and 13, 2011, the Windstream aritilfBEE& defendants,
respectively, filed motions to dismiss arguing ttieg Plaintiffs’ allegations failed
to state a cause of action for breach of fiduc@uty because (1) the Defendants
owed noRevlonduties, as the merger would consist of stock-foclststrategic
merger of widely held, publicly traded companiesd g2) Delaware law has
recognized that the deal protection devices ligtethe Complaint are acceptable
and not preclusivé. The Defendants also jointly filed a Motion to B@iscovery
along with their Motions to Dismis$.

Until this time, this matter had been pending befdfice Chancellor
Parsons, but on September 15, 2011, it was traedféo me. Also on September
15, the Plaintiffs filed a Motion to Expeditte. The Defendants opposed the
Motion on the same grounds articulated in theiti@aMotion to Dismiss—they
argued that the Plaintiffs’ claims of breach ofufithry duty were not colorabté.
However, despite the fact that the parties brigfexl Motion to Expedite, it was

never argued. Rather, the Plaintiffs filed a Motfor a Preliminary Injunction on

® SeeDef. Windstream’s Br. Supp. Mot. Dismiss 4-6; PAETBefs.’ Br. Supp. Mot. Dismiss 5-
11. Windstream further argued that even if a bdrelag the PAETEC board of directors had
actually occurred, the Plaintiffs had failed toegk that Windstream knew of that breach, and
therefore the Plaintiffs’ aiding and abetting claimust fail. SeeDef. Windstream’s Br. Supp.
Mot. Dismiss 7.

19 SeeDefs.’ Mot. Stay Discovery 1.

1 p|s.’ Mot. Exped. Proceedings & Discov. 1.

12S5eePAETEC Defs.’ Br. Opp. Pls.’ Mot. Exped. Proceegi& Discov. 1; Def. Windstream’s

Br. Opp. PIs.” Mot. Exped. Proceedings & Discov. 1.
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September 23, and shortly thereafter the partiesedgto proceed directly to a
hearing on the Preliminary Injunctioh. Approximately one week before the
hearing date, on October 14, 2011, the partiekeddtie mattet?

Though the Plaintiffs never filed an amended compia this matter, by the
time of the settlement it was clear that, rathentlfiocusing on the purportedly
preclusive deal protections, the Plaintiffs wergmarting their claims for breach
of fiduciary duty with allegations of inadequatedamisleading disclosures in
Windstream’s proxy filings> The claims relating to inadequate disclosure were
the only claims for which the Plaintiff's arguedaththey had demonstrated a
reasonable probability of success on the méfits.

In their brief supporting the Motion for a Prelimny Injunction, the
Plaintiffs alleged the following deficiencies in Mdstream’s S-4.

1. Failure to Provide Key Information Concerning PAETE Net
Operating Losses

The S-4 disclosed that PAETEC had accrued appraslyn&1.4 billion

worth of net operating losses (“NOLs”), which caroypde value by reducing

13 SeePls.’ Mot. Prelim. Inj. 1see alsd_etter to Counsel Confirming Prelim. Inj. Hr'g le.
26, 2011.

14 SeeMem. Underst'g 1, Oct. 14, 2011.

15 SeeBr. Supp. Pls.” Mot. Prelim. Inj. 1 (“Plaintiffs sk to enjoin the October 27, 2011
shareholder vote unless and until PAETEC’s Boardwéctors travel down the road of full
disclosure and give PAETEC’s stockholders the mfation they need in order to make
intelligent, rational and informed decisions abetether to vote in favor of the Proposed
Transaction.”) (citations omitted) (internal quatatmarks omitted).

'°|d. at 16.
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future income taxeS. The Plaintiffs alleged that the S-4 failed tooimh PAETEC
stockholders how each of PAETEC's three financihlisors valued the NOLS.
Because the different financial advisors projecebistantially different valuations
for the NOLs, the Plaintiffs argued that investoeded to be aware of how the
advisors arrived at those values in order to evaliae weight to assign the
different fairness opiniors.

2. Failure to Disclose Material Facts Concerning Dehwts Bank'’s
Accretion/Dilution Analysis of Windstream.

The Plaintiffs alleged that the Defendants providad incomplete,
misleading summary of Deutsche Bank’s accretioutidih analysis with respect to
the surviving entity’ The Plaintiffs were concerned that the S-4's samynof
Deutsche Bank’s analysis did not specify the extenthich the accretive effect of
the merger depended on the realization of antiegpaynergie$: The Plaintiffs
argued that this deficiency impaired the ability stbckholders to compare the

PAETEC-Windstream merger with potential alternaitfe

171d. at 17. SeeBennet Aff. Ex. 2, at 43 (“Windstream cannot assgoe whether, when, or in
what amounts it will be able to use PAETEC's negraging losses following the merger.”).

18 Br. Supp. Pls.’ Mot. Prelim. Inj. 17.

91d. at 18 (“[W]hile BofA present value calculation fite NOLs in the base case discounted
cash flow analyses was from $255 - $225 millionult@an Lokey’s present value calculation
for the NOLs in a discounted cash flow analysis $5681.2 million.”).

2%1d. at 18-19.

H1d. at 19.

?21d.



3. Failure to Disclose Material Information Concernifgnancial
Advisors.

The Plaintiffs alleged that the S-4 failed to imoPAETEC stockholders of
the conflict of interest arising from one of Wingstm's financial advisors,
Stephend® Stephens had been engaged by PAETEC in conneetitn
PAETEC'’s acquisition of a company called XETA. In the course of that
representation, Stephens had access to PAETEC'fidential informatiorf>
When Windstream later hired Stephens in connectith Windstream’s merger
with PAETEC, at least three Stephens employeesedodk that engagement who
had previously worked for PAETEC on the XETA tractgan?® The Plaintiffs
alleged that all the details of Stephens’ relatigmswvith PAETEC should be
disclosed to allow PAETEC stockholders to judge thlevance and severity of
any potential conflict of interest.

4. Inadequate Disclosure of Board Refusal to Engagati?ar Bidder.

The Plaintiffs objected to the lack of detail iet8-4 regarding the PAETEC

Board’s decision not to let the exclusivity agreemeith Windstream lapse in

22 1d.

**1d. at 19-20.

2°1d. at 20.

26 1d.; Wilson Depo. 134:25-135:6 (“Q: Were there anytte members of that same team that
were advising on Stephens’ behalf [sic] PAETEC witie XETA transaction on the team
working for Windstream to advise Windstream in freposed transaction then proposed of
PAETEC? A: Yes.").

27 Br. Supp. Pls.’ Mot. Prelim. Inj. 20.



order to solicit another offer at potentially almeg price. The Plaintiffs allege that
the real reason why the board decided to procedd the Windstream merger
rather than wait for a superior proposal was bexdhe board concluded that a
potential competing bidder was not serious, but smagply seeking to disrupt the
Windstream dedf The S-4 indicated that the PAETEC board’'s rea&on
forgoing the alternative proposal was that thedtparty bidder had uncertain
financing for a dea® The Plaintiffs argued that PAETEC stockholdersewne
entitled to know the full range of explanations inehthe board’s decision to enter
into the exclusivity agreement with Windstre&m.

B. Post-Settlement Disclosure

After the parties agreed to settle, Windstream maeeeral corrective
disclosures.

1. Disclosures Concerning Conflicted Financial Advssor

The supplement informed stockholders that Steplhaaisperformed work

for PAETEC in which it had access to PAETEC's cdefitial information, and

*81d. at 22.

291d. SeeBennet Aff. Ex. 2, at 54 (“Representatives of Bdé#errill Lynch further noted that
Company A’s proposal had not indicated whether CaimgpA had a plan for obtaining the
financing, that Windstream had provided that itspmsal would not be subject to a financing
contingency, and that, based on the respectivéiabibf Windstream and Company A to raise
financing in the public markets previously, Wingstm would be expected to have less difficulty
doing so than Company A.”).

30 Br. Supp. Pls.” Mot. Prelim. Inj. 22.



that several of the same employees that workedPRETEC also worked for
Windstream in connection with Windstream’s acqigsiof PAETEC

2. Disclosures concerning Conflicted Management.

Before settlement, the S-4 made no disclosure abmitcompensation
arrangements for PAETEC’s CE®. After settlement, the S-4 included the

following supplemental disclosure:

During the July 8 meeting, Mr. Chesonis stated thathad no
expectation of, and no intention of accepting, amployment,
consulting or other relationship with Windstream time event a
transaction was consummated.

During the July 10 meeting, Mr. Chesonis statedl hleadid not expect
to be retained in any capacity by the combinedtyernd had no
intention of accepting any employment with the cored entity in
the event a transaction was consummated, regardfesbether the
C%gnpany entered into a transaction with WindstreanCompany
A.

3. Disclosures Concerning the Selection of Financifors

As originally drafted, the S-4 contained no dstagbout why each of
PAETEC's financial advisors was retained and whgythetained three different
financial advisors. After settlement, the S-4 wilgld disclosures that (1) PAETEC

hired BofA Merrill Lynch to assist in negotiatingpe merger because of BofA

31 SeePls.” Br. Supp. Settlement, Cert. Class, & Attyses 10. (hereinafter “Pls. Br. Supp.
Settlement”).

21d. at 11.

*1d.



Merrill Lynch’s prior experience with PAETEC and rgggal expertise in the
telecommunications industry; (2) PAETEC hired Dehé&s Bank to assist in
negotiating the merger because of Deutsche Bamité&rniational reputation, as
well as its prior experience with PAETEC and geheeapertise in the

telecommunications industry; and (3) PAETEC hiredhed financial advisor

because it wanted a fairness opinion from a firedradvisor independent from the
deal whose compensation was not contingent onngjabkie deat?

4. Disclosures Concerning Negotiations with Third Fart

The S-4, which had disclosed the potential intes€swo alternative merger
partners, was supplemented by the following distkes concerning the PAETEC
Board of Directors’ communication with third padien the period following the
signing of the Merger Agreement with Windstream:

As a result of PAETEC having entered into the esigity agreement
with  Windstream, PAETEC was contractually prohiditdrom
engaging in, and did not engage in, any discussionsegotiations
with Company B.

As a result of PAETEC having entered into the esigity agreement
with Windstream, PAETEC was contractually prohibitdrom
engaging in, and did not engage in, any discussmonsegotiations
with Company A, including with respect to the Jalyletter:

341d. at 12.
%1d. at 13.

1C



5. Disclosures Concerning the Valuation of NOLSs.

The S-4 was supplemented with information conceyriire valuation that
each financial advisor assigned to PAETEC’s NOLshsttered separately from
PAETEC's other assets—as well as the valuation ogk#nd discount rates used
in arriving at that valuatiorf.

6. Disclosures Concerning Treatment of Competing Qffer

The S-4 was supplemented with information conceynivhy PAETEC
chose to sign a Merger Agreement with Windstreattmerathan pursue a potential
offer from another bidder, Company A. The board wancerned that:

[T]he current Company A proposal was, as descriladxbve,

significantly less developed than the Windstreawppsal, that any
discussions with Company A were unlikely to resaolta definitive

agreement and that Company A may have had additiotemtions

and motivations with respect to engaging in renewestussions
regarding a proposed business combination.

7. Disclosures Concerning Accretion/Dilution Analysis.

The S-4 was supplemented with further explanatioh how the
accretion/dilution analysis of Deutsche Bank couclthnge depending on the
realization of anticipated synergies. In particuldne supplemental disclosure
informed shareholders that without those synergiesmerger would be accretive

to Windstream’s estimated 2012 levered free cashsflby approximately 1.6%,

361d. at 14-16.
371d. at 16.
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and with the synergies, the merger would be aserdb estimated 2012 levered
free cash flows by approximately 6.4%.
* * %
The parties submitted a final settlement agre¢merSeptember 25, 20£2.
On December 13, 2012, | heard the Plaintiff's Motior Final Approval of the
Settlement, and | approved the settlement as fairraasonable for the class. |
reserved decision on the request for f8es.

C. Analysis

Delaware generally follows the American Rule fopagtioning the costs of
litigation, requiring that each litigant must pay own attorneys’ fees regardless of
the outcomé! One exception to this rule is the “corporate Hierdoctrine,”
which allows a litigant to receive reimbursemermnifra corporate defendant for
attorneys’ fees when the litigants’ efforts prodacbkenefit to stockholders or the
corporate enterprisé. The Delaware Supreme Court set forth the standard
Sugarland Industries, Inc. v. Thom#sat | should apply when determining the

amount of fees to which the Plaintiffs’ attorneys antitled under that doctrifté.

®1d. at 17.

39 SeeStip. & Agm’'t Compromise, Settlement, & Release 1.

0 Seglr. Settlement Hr'g 13-14, Feb. 5, 2013.

“1 See Chrysler Corp. v. Dann223 A.2d 384, 386 (Del. 1966).

“2 Dover Historical Soc., Inc. v. City of Dover Plangi Comm’n 902 A.2d 1084, 1090 (Del.
2006).

*3Sugarland Indus., Inc. v. Thoma20 A.2d 142, 149-50 (Del.1980).

12



1. Role of the Court in Examining Uncontested Fee Retyu

Before proceeding to a substantive analysis oPla@tiff's request for fees,

I must dispose of Plaintiffs’ counsel's argumenatthudicial scrutiny of an
“agreed-to” fee award is generally inappropridfe.Plaintiffs’ counsel contends
that the role of the Court in scrutinizing an unopgd request for attorneys’ fees in
a class-action settlement is limited to “ferretimgt collusion.* Indeed, counsel
for the Plaintiffs goes so far as to assert thiaseat collusionSugarlandshould
not factor into my analysis at all when consideriaig agreed-to class-action
settlement and uncontested fee request, because di#éfiendant has already
undertaken &Sugarlandtype assessment for the couft.”

This argument must fail for at least three reasomstst, in their Brief
supporting the final approval of the agreed-tolsetent, the Plaintiffs themselves
argued at some length that their request for ati@nfees was appropriate under
Sugarland'’ In no way did Plaintiff's counsel indicate thaSagarlandanalysis
was simply a fall-back position, and that it cobkl considered entirely irrelevant
in assessing the settlement. Accordingly, as formatter, the Plaintiffs waived

their argument concerning the judicial scrutinylémk thereof) warranted here.

j: Pls.” Addt’| Stm’t on Mot. Attys.’ Fees 2.
Id.
“|d. at 7 n.2.
" Pls.’ Br. Supp. Mot. Final Approval Prop. Settlér6-31.

13



Second, even if the Plaintiffs had appropriatelgserved the argument, they
misinterpret the settlement agreement. The Defeisdsere haveot agreed to the
amount requested by Plaintiffs’ counsel. Rathglisaustomary, they have agreed
not to oppose a fee request above a certain arfibufihere is nothing in the
record supporting Plaintiffs’ counsel’s contenttbat Defendants actually engaged
in a Sugarlandstyle analysis of determining an appropriate awartight of the
efforts of Plaintiff’'s counsel and the “benefit” tife additional disclosures. To the
contrary, the Defendants made clear in PAETEC pkupental materials that,

Windstream, PAETEC and the other defendants dehyofalthe

allegations in the Consolidated Lawsuit and belignesdisclosures in

the Proxy Statement/Prospectus are adequate uruer law.

Nevertheless, Windstream, PAETEC and the otherndef@s have

agreed to settle the Consolidated Lawsuit in otdenvoid costly

litigation and reduce the risk of any delay to twmpletion of the
merger?’
There is no indication that the Defendants intertiett decision not to oppose fee
shifting—a decision borne, presumably, of a simptest-benefit analysis—to
substitute for this Court’s independent evaluatbthe fee requested.

Third, and most fundamentally, the position of Riidis’ counsel stands

contrary to this Court’'s case law and longstanginactice of exercising judicial

8 SeeSettlement Stip. 16 (“Plaintiffs will apply toetCourt for an award of attorneys’ fees
and expenses to Plaintiffs’ counsel not to exce®BdO®O0 [the “Fee Petition”]. Defendants
agree not to oppose the Fee Petition.”).

*1d., Ex. B at 2.
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scrutiny over attorneys’ fees even in cases wherdde request is uncontested by
the defendant or by any members of the stockhotd®ss. This Court has
unambiguously held that “In both [contested andomtested fee applications], the
Court has an independent duty to award a fair aadanable fee® In practice,
the Court has consistently applied that principlteev considering uncontested fee
requests?!

Plaintiff's point to decisions from this Court inhieh a class-action
settlement and uncontested fee request was appmeikdittle scrutiny. It is
certainly true that “[tlhere is a “natural judicid¢ndency when reviewing an
uncontested fee application that will be paid by tlefendants . . . to defer if the
amount falls within a plausible rang&.” In fact, that tendency toward judicial

deference can militate ifavor of close judicial scrutiny of the fee because “[a]

0 |n re Sauer-Danfoss Inc. S’holders Liti@011 WL 2519210, at *18 (Del. Ch. Apr. 29, 2011)

*1 See, e.g.Brinkerhoff v. Tex. E. Prods. Pipeline Co., LLg86 A.2d 370, 395-96 (Del Ch.
2010) (applyingSugarlandto reduce the plaintiff's requested, unopposedafsard from $17.5
million to $10 million); In re Nat'l City Corp. S’holders Litig.2009 WL 2425389, at *5 (Del.
Ch. July 31, 2009) (applyingugarlandto an unopposed fee request of $1.2 million and
awarding $400,000aff'd sub nom In re Natl City Corp. S’holders Litig.998 A.2d 851 (Del.
2010). De Angelis v. Salton/Maxim Housewares, |Ir$41l A.2d 834, 836 (Del. Ch. 1993)
(approving settlement but refusing to award angra#ys’ fees despite uncontested fee request)
rev'd on other grounds sub naorRrezant v. De Angeli$36 A.2d 915 (Del. 1994%tern v. Day
1989 WL 89120, at *4 (Del. Ch. Aug. 11, 1989) (asag $500,000 fee award despite $1
million uncontested fee applicatio); re N. Am. Philips S’holders’ Litig1987 WL 28434, at

*5 (Del. Ch. Dec. 16, 1987) (awarding $2.5 millifa®e award despite uncontested fee request for
$3.875 million); Fox v. Chase Manhattan Corgl986 WL 673, at *5 (Del. Ch. Jan. 9, 1986)
(awarding $3 million in attorneys’ fees despite amested fee request for $5.6 million, citing
Sugarland.

°2 Sauer-Danfoss2011 WL 2519210, at *18.

15



negotiated fee arrangement by its nature deprhvesaurt of the advantages of the
adversary process . . . [and] makes heightenedigiddversight of this type of
agreement highly desirabl&®”

In the National City Corp. Shareholders Litigationthen-Chancellor
Chandler explained the reasoning for this heigltesoeutiny:

[S]kepticism of negotiated fee agreements is jestiby the classic

agency problem inherent in class action litigationclass actions, the

principals, the claim-holding members of the shal@ér class, have

little or no role in negotiating the settlementtibé action or the fees

their agents, the attorneys, will receive in cowgjion with the

settlement of the claims that belong to them. Astnthe principals

(the class members) possess the opportunity tactotgea proposed

award of attorney fees. This Court is required @ovigilant, so that

counsel's fee requests do not take advantage oadleat-principal

relationship between class action plaintiffs arelrthttorneys?
In light of the arguments presented by Plaintifsunsel, | find it necessary to
reaffirm the principle that in the approval of aasd-action settlement, close
judicial scrutiny of the settlement can be warrdntenotwithstanding an
uncontested fee request.

This is especially true in the context of mergégation that produces a

disclosure-only settlement. Though defendantslsemnsider many factors when

settling a case seeking to enjoin a pending mesgtlement is especially easy

>3 Nat'l City, 2009 WL 2425389, at *5.

*|d. Cf. Reynolds v. Beneficial Nat'| BanR88 F.3d 277, 279 (7th Cir. 2002) (“We and other
courts have gone so far as to term the distrigggud the settlement phase of a class action suit a
fiduciary of the class, who is subject thereforehe high duty of care that the law requires of
fiduciaries.”).

16



when there are so few negative repercussions tditbetors and officers who are
usually named as defendants. Plaintiffs seekingnjoin a merger because of
inadequate disclosures in proxy materials rely ltegad violations of a director’s
duty of care Though this breach of duty can in some casegyjusjunctive
relief, directors and officers of Delaware corpmas are generally not liable for
money damages arising from breaches of their diitgace>™ Accordingly, a
settlement which produces additional disclosuresdwvance of a stockholder vote
creates no issues related to director liabilityvbether the release of claims arising
from such liability is appropriate. There is &ris any disclosure-only settlement
that both the plaintiffs and the defendants hawveed)to trivial disclosures as the
path of least resistance to a desired end: fod#fendants, the release of claims
without significant cost, and for the plaintifisca@ss to fees and costs. It is
proper, therefore, for this Court to scrutinizectbsure-only settlements, both
substantively and to determine whether the pldg\téfforts have conferred a
benefit on the class.

2. Plaintiffs’ Request for Attorneys’ Fees

| now address the substantive merits of the Pfgshtequest for attorneys’

fees. Though the Plaintiffs in their supplementalkefing characterized their

*>SeeB Del C.§ 102(b)(7).
17



request for fees as a contractaatangement with the Defendantsas | noted
above, the Defendants did not agree to pay anythimey simply agreed not to
oppose a fee request above $500,000. Accorditigéy,Plaintiffs must support
their request for fees under the common benefiegtkan to the American Rule.
The common benefit doctrine provides that “a liigavho confers a common
monetary benefit upon an ascertainable stockhal@ss is entitled to an award of
counsel fees and expenses for its efforts in crgdtie benefit™ In this case, |
find that the supplemental disclosures qualify asccammon benefit to the
stockholder class meriting the award of attornégss.

The standard by which | examine the appropriatelwsrnof attorneys’ fees
was set forth by the Supreme CourSingarland®® The relevant factors are:

(i) the amount of time and effort applied to theedy counsel for the

plaintiffs; (ii) the relative complexities of thatigation; (iii) the

standing and ability of petitioning counsel; (ietcontingent nature

of the litigation; (v) the stage at which the ldatgon ended; (vi)

whether the plaintiff can rightly receive all theedit for the benefit

conferred or only a portion thereof; and (vii) thige of the benefit
conferred??

*6 SeePls.’ Addtl Stm't on Mot. Attys.’ Fees 3 (“[T]heris an exception to the American Rule
when the parties agree to a fee amount.”) (cilagkson’s Ridge Homeowners Ass’'n v. May
2008 WL 241617, at *1 n.3 (Del. Ch. Jan. 23, 2008\t seePls.” Br. Supp. Mot. Final
Approval Prop. Settlem’t 25 (“Plaintiffs’ Counseleaentitled to their requested attorneys’ fees
and litigation expenses under the corporate bedeétrine.”).

" United Vanguard Fund, Inc. v. TakeCare, |r693 A.2d 1076, 1079 (Del. 1997).

*8 Sugarlang 420 A.2d at 143.

% |n re Celera Corp. S’holders Litig2012 WL 1020471, at *30 (Del. Ch. Mar. 23, 2012)
(quotingln re Plains Res. Inc. S’holders Litj005 WL 332811, at *3 (Del. Ch. Feb. 4, 2005))

18



a. Magnitude of the Benefit Conferred

“This court has traditionally placed greatest weigipon the benefits

achieved by the litigation®®

Naturally, estimating the pecuniary value to
stockholders of supplemental disclosures is difficu Therefore, in order to
promote fairness and consistency, | determine gpopriate fee award for the
Plaintiffs here in light of prior decisions invohg similar supplemental
disclosures™

In this case, the disclosures Plaintiffs’ coundabmed run the gamut from
the valuable to the vacuous. Most useful, byvias the supplemental disclosure
concerning the existence of a possible conflictidndstream’s financial advisor,
Stephens, Inc. This Court has recognized thaetélise of the central role played
by investment banks in the evaluation, exploratgeiection, and implementation

of strategic alternatives, [stockholders are exttitio] full disclosure of investment

banker compensation and potential confliéfs.The materiality of a disclosure of

% In re Anderson Clayton S’holders Litid. 988 WL 97480, at *3 (Del.Ch. Sept.19, 1998).

®l See In re Dr. Pepper/Seven Up Cos. S’holders Litig96 WL 74214, at *5 (Del. Ch. Feb. 9,

1996) (“Fee applications in class actions resultmgonquantifiable, nonmonetary benefits have
generated decisions from this Court that provideayce for the exercise of . . . discretionli);

re Sauer-Danfoss Inc. S’holders Litig011 WL 2519210, at *17 (Del. Ch. Apr. 29, 2011)
(“Consistency promotes fairness by treating liksesaalike and rewarding similarly situated
plaintiffs equally.”).

°2|n re Del Monte Foods Co. S’holders Liti@5 A.3d 813, 832 (Del. Ch. 2011).
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a conflicted financial advisor does not necessatdpend on whether the conflict
actually harmed the sales proc&ss.

Here, as a result of the settlement, the Defendaumglemented the S-4 with
information explaining the existence of a confliétinterest for Stephens, and the
steps PAETEC took to mitigate the potential harnthatt conflict®® | find this
disclosure to be material. A reasonable stockmoha®ild likely be interested to
know that one of Windstream’s financial advisorsd haccess to PAETEC's
nonpublic financial information mere months befdh® announcement of the
Windstream-PAETEC merger. Even more importanthis fact that the same
individuals who had access to PAETEC’s nonpublic financiabinmfation later
advised Windstream in its acquisition of PAETEC.t the hearing on final

approval of the settlement, Plaintiffs’ counseloakxpressed the view that this

%3 See In re John Q. Hammons Hotels Inc. S’holdeiig..2009 WL 3165613, at *16 (Del. Ch.
Oct. 2, 2009) (“There is no rule . . . that corifliof interest must be disclosed only where there
is evidence that the financial advisor’s opinionsveatually affected by the conflict”)See also
David P. Simonetti Rollover IRA v. Margol&)08 WL 5048692, at *8 (Del. Ch. June 27, 2008)
(“[1]t is imperative for the stockholders to be altb understand what factors might influence the
financial advisor’'s analytical efforts . . . . Rbiat reason, the . . . benefits of the Merger he [t
investment bankers,] beyond its expected fee, alastbe disclosed to . . . stockholders.”).

® Pls.’ Br. Supp. Mot. Final Approval Prop. Settleri0 (“As a result of Plaintiffs’ efforts in
this litigation, the S4 was supplemented with tledofving material information regarding
PAETEC's relationship with Stephens: . . . ‘Certarembers of the Stephens team advising
PAETEC on the XETA transaction were also on thelstes team that advised Windstream on
the PAETEC merger. . . . PAETEC took steps to enand then confirmed that Stephens did not
use any other information gained from PAETEC dutting XETA transaction in its advice to
Windstream.™).
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disclosure was the most importdnt.Prior decisions in which settlements have
produced disclosures of similar conflicts for inwesent advisors have resulted in
fees ranging from $358,185 to $525,600For this disclosure alone, | find that the
requested fee of $500,000 is appropriate.

| find the other supplementary disclosures provittedin the settlement to
be of such doubtful materiality that they do notrraat any additional fees.
Disclosures providing further explanation of théuation of PAETEC’s NOLs or
further explanation of how an accretion/dilutiorabsis would change depending
on the realization of synergies provide a levedefail beyond what the law of
Delaware require¥. Disclosures explaining trivial details such as fact that
PAETEC actually followed the terms of its exclugnvagreement once it signed an
agreement with Windstream, or that PAETEC’s CEO wasrely unconflicted,

are of marginal utility, let alone materiality, stockholders.

% Settlement Hr'g Tr. 6:6-13 (“THE COURT: Which dfe disclosures that you achieved do you
think provided the most value to the stockholdéfi$®2 O’'BRIEN: Yes, | think some were better
than others. | was thinking about this earlier fodeecause | was anticipating this question. The
most important disclosure, Your Honor, in my opmic the Stephens disclosure.”).

®|n re Sauer-Danfoss Inc. S’holders Litig011 WL 2519210, at *21 (Del. Ch. Apr. 29, 2011).
®” See In re Pure Res., Inc., S’holders Ljti§08 A.2d 421, 449 (Del. Ch. Oct. 7, 2002)
(“stockholders are entitled to a fair summary o€ thubstantive work performed by the
investment bankers upon whose advice the recomrtiendaf their board as to how to vote on
a merger or tender rely.”f. In re Netsmart Techs., Inc. S’holders Litig24 A.2d 171, 204
(Del. Ch. Mar. 19, 2007) (explaining that the ptdfs’ objections to proxy disclosures were
“mere nit-picking” where plaintiffs sought additiandisclosure of how the financial advisor’s
projections may have changed depending on diffegemwth rate assumptions, or the fact that
the ultimate sales price came from the low-endefadvisor’s valuation analysis.).
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b. Time and Effort of Counsel and Contingent Natur¢éhefFee

The time and effort Plaintiffs’ counsel expendedgacuting this action
serves as a cross-check on the reasonableness tdettaward suggested by the
benefit conferred. Though this is not the mostangnt factor, | credit Plaintiffs’
counsel for their diligence in prosecuting this@tt Counsel fully briefed, but did
not argue, both a Motion to Expedite as well as atitdvh for a Preliminary
Injunction. More importantly, counsel for the Piifs engaged in extensive
discovery on an expedited basis, including takiag @epositions that formed the
basis for the most valuable supplemental disclosaneerning conflicts of interest
faced by PAETEC's financial advisor. Plaintiffs’'ounsel also expended
approximately 1100 hours of labor, and incurred,$8Z in direct expenses while
prosecuting this action, meaning that the reque$&0,000 fee would imply an
hourly rate of approximately $411. Because thiwed within a reasonable range
of hourly billing rates, particularly in light ohé contingent nature of Plaintiffs’
counsel’'s fee, | find that this factor does not peinany adjustment to the fee
award determined by the benefit of the disclosarié shareholder class.

c. Other Factors

| find none of the remaininGugarlandfactors especially relevant to my
determination of an appropriate fee award. Thiansunremarkable disclosure-

only settlement of merger litigation. The settlemerovided a single material
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disclosure, was obtained by competent, experiecoeasel who prosecuted this
case on a contingency fee basis through extensxpedded discovery and
moderate pretrial-motion practice, which directlhaused the Defendant’s
supplemental disclosures. These facts do not cbragieer an upward or
downward adjustment of a fee determined by theevaluthe benefit obtained for
stockholders.
Accordingly, I award Plaintiffs’ counsel $500,000fees and costs.
Sincerely,
/sl Sam Glasscock

Sam Glasscock Il
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