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This matter involves a request for books andn@sunder Section 220 of the
Delaware General Corporation Law. The Plaintiffnewstock in the Defendant
corporation and is also a plaintiff in a Califorrstate plenary derivative action, in
which it alleges that the defendant directors #@ablé to the corporation for a
breach of their fiduciary duties. In that actidhe California Court granted a
demurret to the Plaintiffs amended complaint based on it to adequately
plead demand futility and granted the Plaintiffyeao file a second amended
complaint. The Plaintiff filed this Section 220tiaa, thenfiled a second amended
complaint in California before receiving any of thefendant’s books and records.
The Plaintiff, however, continued to pursue itsti®ec220 action here in Delaware
seeking corporate records for a third amendmentecaBse of the unusual
procedural posture of this case, which includetestants by the California Court
appearing to endorse this action, | ordered certaicords produced. The
Defendants made production, and the Plaintiffsnawe before me on a Motion to
Compel, arguing that the production was insuffitiehe Defendants argue that
they have fully complied with production as direttby this Court. | find,
however, that the issue is moot because the Rfdted to file a third amended

complaint before the Defendants filed, and theipanriefed, a demurrer to the

! According to the parties, a demurrer is the Caiifo equivalent to a motion to dismiss.
Telephone Conference Mot. Expedite Tr. 11:13-16(S28, 2011) [hereinafter “Mot. Exp. Tr.
"] ; see alscCalifornia Code of Civil Procedure § 430.10(e).
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second amended complaint in the California actemd because, to the extent the
Plaintiff needed expedited action on this motiorcéanpel in order to file a third
amended complaint, it failed to seek it. The Dd#at's demurrer has been
submitted to the California court, which has statbat there will be no
amendments to the now-completed briefing and tlet $econd amended
complaint will stand or fall with prejudice; theosé, the Plaintiff no longer has a
proper purpose.
I. FACTSAND PROCEDURAL POSTURE

A. Parties

Amalgamated Bank, as Trustee of the LongView Fuytigs“Plaintiff’), is a
NetApp, Inc., stockholder with its executive offsc@ New York, New York.

NetApp (the “Defendant”) is a computer storage bess. The majority of
its revenue comes from the sale of hardware ansvad products, but services,
product maintenance, and sales of software licealsesconstitute a small portion
of NetApp’s total revenue. NetApp is a Delawarepooation with its principal
offices in Sunnyvale, California.

B. Background

On October 13, 2010, the Plaintiff filed a stoclkdesl derivative action (the

“California Action”) in the Superior Court for thé&tate of California (the



“California Court”). The Plaintiff filed e&Caremarkclaim? seeking “to hold the
current and former members of [the Defendant’s]rthoeesponsible for their
conscious misconduct in approving and acquiesdiopslystemic wrongdoing®”
The Plaintiff, however, did not make a books ancords demand, pursuant to
8 Del. C.8 220 (a “Section 220" action), on the Defendarfotefiling suit. The
Defendant and NetApp’s individual director defengathen filed demurrers to the
complaint alleging, in part, that the Plaintiff ‘thanot successfully pled demand
futility, and that [the] Plaintiff failed to stateclaim for breach of fiduciary duty.”

On February 3, 2011, the Plaintiff filed its Veeifi Amended Shareholder
Derivative Complaint in the California Court. Thefendant and the Defendant’s
individual directors once again alleged that theariRiff failed to successfully plead
demand futility.

Pursuant to California procedure, on July 14, 2Gh#, California Court
provided a tentative ruling granting the Defendsugmurrers.

On July 15, 2011, the California Court held a Cdsmagement Conference
at which the Plaintiff told the California Courtathit had “pled all the facts that [it

had in its] possession” and that it thought thdtatd “met the standard” to avoid

% In re Caremark Int'l Inc. Derivative Litig698 A.2d 959 (Del. Ch. 1996ge alsdGuttman v.
Huang 823 A.2d 492, 505 (Del. Ch. 2003) (explainingtttiee allegation that the defendants
failed to oversee the process by which the compamepared certain statements to ensure
reliability and legal compliance was “what may ladled, for short, a Caremark claim”).

3 Compl. 11 27, 29.

“1d. 7 27.

®> Mot. Exp. Tr. 5:12-18.



dismissal® The California Court had already decided to dhe Plaintiff 10 days
to amend its complaint secondtime;” however, the Plaintiff requested additional
time to re-plead and “cure deficiencies pointed logithe court® The Plaintiff
informed the California Court that it previouslychaot pursued a Section 220
demand because it thought that its complaint wéficint.’ Then, specifically
relying onKing v. Verifone Holdings, In¢? the Plaintiff asked for 180 days to
pursue a “narrowly tailored” books and records desda The California Court
responded that it was going to adopt its tentatileg, granting the Defendant’s
demurrers, but that it was also “going to changediadline for filing an Amended
Complaint from 10 days to 60 days,” that is unép&mber 15, 201*.

At this hearing, the California Court also askedywhe Plaintiff had not
pursued discovery. The Plaintiff explained that “in Delaware you fgalon’t get
discovery on the demand futility issue if you fdecase™ The California Court
said that it considered the Plaintiffs books aedords demand as a “form of

A5

discovery™ and reminded the Plaintiff that California procezlyprovided for

® Pl.’s Mot. Summ. J. Reply Br. Ex. D 3:18-19.
" Mot. Exp. Tr. 5:12-18.

8 PI.’s Mot. Summ. J. Reply Br. Ex. D 3:19-22.
°1d. Ex. D 3-6:18-11.

1912 A.3d 1140 (Del. 2011).

1 p|’s Mot. Summ. J. Reply Br. Ex. D 4:1-28.
121d. Ex. D 7:1-6.

131d. Ex. D 6:1-24.

1d. Ex. D 6:4-6.

51d. Ex. D 6:19-20.



discovery:® The Plaintiff asked whether it could avoid tipotential hurdles” of
a Section 220 demand by obtaining discovery putsianCalifornia rules;
however, the California Court declined to rule distissue, telling the Plaintiff
that it would have “to take the necessary stepguisue discovery in Californig.

After this conference, on July 19, 2011, the Pitiisent the Defendant its
Section 220 demand lett¥r. The Defendant rejected the demand, and on August
9, 2011, the Plaintiff filed its Section 220 comptan this Court.

The Defendant answered the Section 220 complaigtugust 30, 2011, and
the Plaintiff moved for summary judgment on Septeni®, 2011. On September
15, 2011, however, the Plaintiff, without receiviagy information pursuant to its
Section 220 action, filed its Second Verified AmeddShareholder Derivative
Complaint in Californid® The Plaintiff then filed a Motion to Expedite Bection
220 action in this Court on September 26, 2811.

On October 7, 2011, the parties had another casageanent conference
before the California Couff. At this conference, the Plaintiff informed the

California Court that its Section 220 action conéd to proceed here in

®1d. Ex. D 7:7-12.

7|d. Ex. D 7:17-27.

18 p|’s Mem. Law Supp. Mot. Summ. J. Ex. E.

19p|’s Mot. Summ. J. Reply Br. Ex. B.

22 | held a Telephone Conference on this motion quteSeber 28, 2011.
Id. Ex. E.
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Delaware® The California Court said: “So that raises theesijion about the
scheduling of the demurrer in this coutt."The California Court noted that it had
two different dates scheduled to hear the nexbkdemurrers, but, “for a variety
of reasons” it was going to “set the demurrer mgpin [the California Action] for
the date [it had] reserved on February 24th” arad there would be “no further
extensions

The Defendant told the California Court that “wliaé Plaintiffs may be
planning to do is to file yet another Complaintdahat it assumed “the Court will
hear our response to the further seeking of an dment to the Complaint® The
California Court confirmed this request and stdteat it thought that the Plaintiff
was “trying to get further discovery in some fashgo that [it could] bolster the
allegations that are in [its] pleading$."The California Court stated that discovery
in California was not stayed while demurrers weeadgng, but that “at a certain
point — and that point may well be February 24that by that point the Plaintiffs
will have had an extended period of time to malartpleadings as complete as
they think they need to be . ?"The California Court concluded that hearing

saying: “the bottom line is that the Court intetalget to the bottom of this case as

221d. Ex. E 2:26-3:10.
2 |d. Ex. E 3:17-18.
241d. Ex. E 3:20-24.
25|d. Ex. E 5:1-4.
61d. Ex. E 5:5-0.
27|d. Ex. E 5:13-17.



quickly as possible. And either the case will beved forward to go to trial or the
demurrer will be sustained without leave to amefitiat’s the bottom line®® As
a result of this schedule, the California Courtoadaid that February 1, 2012,
would “be the deadline for the filing of all pap&f& That meant “any reply briefs
on the demurrers would be due on [February 1, 2C48#] the parties [would] use
the [California code] to work backwards” for thdet applicable briefing daté®.

On November 16, 2011, | held a trial regarding f&ntiff's Section 220
action. For the reasons explained below, | foundhfthe bench that the Plaintiff
had a proper purpose for its books and records dgma

After the trial in this Court, a dispute arose betw the parties over the
scope of material to be produced, and on Decemhel(d1, | held a
teleconference instructing the parties on the us&®f documents that needed to
be made available. As a result, on December 7, ,20&1Defendant produced 286
heavily redacted pages of documetits.

Thirteen days later, on December 20, 2011, thentffaifiled a motion
requesting to be allowed to file a motion to comgetuments under seal. This
motion was granted on January 3, 2012. On Januya2@¥, the Plaintiff filed its

Motion to Compel Documents, and the parties stigdldo a briefing schedule.

281d. Ex. E 5:22-25.

29|d. Ex. E 3:28-4:1.

%01d. Ex. E 4:2-4.

31 P|.’s Mot. Compel Exs. E, F.



On January 13, 2012, the Defendant filed its ansavéine Motion to Compel, and
on January 23, 2012, the Plaintiff filed its repty the Motion to Compel. |
scheduled a teleconference for argument on thedddtr February 1, 2012.

Meanwhile, the clock in the California Action wadlgicking. On January
9, 2012, in response to the Plaintiff's Second Neti Amended Shareholder
Derivative Complaint, the Defendant filed its deneus in the California Action,
and on February 1, 2012, pursuant to the Califo@oart’s order, the reply briefs
on the demurrers were dtfe.

C. Section 220 Standard

Under Section 220, a stockholder has a statutgiyt itio inspect corporate
books and records; however, this right is a queifight*® In seeking inspection,
a stockholder must have a proper purpose, meanmg@ose that is reasonably
related to the person’s status as a stockhdfdéf the purpose of the Section 220
action is to seek information necessary to meetpileading requirements in a
substantive action, the Plaintiff should, for pwses of economy, and consistent
with the requirements of Rule #1pring the Section 220 action before filing the

substantive actioff. Seeking books and records to amend an alreadd fil

32 Oral Arg. Mot. Compel Tr. 17:1-10 (February 1, 2p1

338 Del. C.§ 220;see Highland Select Equity Fund, Inc. v. MotientpgGd06 A.2d 156, 164-65
(Del. Ch. 2006).

* 8 Del. C.§ 220.

% Ct. Ch. Rule 11

% King, 12 A.3d at 1150-51.



shareholder complaint, however, in limited cases) be a proper purpose, as
discussed below.

D. King v. Verifone Holdings, Inc.

The Supreme Court iHing addressed whether seeking books and records
to amend a dismissed stockholder complaint couftstitoite a proper purpo&e.
In King, the plaintiff-stockholder brought suit in a Califa federal court without
first seeking the corporation’s books and recdfdsThat Court granted the
defendant’s motion to dismiss the suit becaus@®ptaintiff-stockholder’s failure
“to allege particularized facts that would excugge-suit demand;” however, that
Court gave the plaintiff leave to amend to seetitould develop sufficient
evidence via a Section 220 demdhdThis Court dismissed the resulting Section
220 action, holding that a stockholder-plaintiff avibrought a derivative suit,
without first seeking a corporation’s books andores, was (in the formulation of
our Supreme Court) “for that reason alone, legptiycluded from prosecuting a
later-filed Section 220 proceediny.” The stockholder-plaintiff appealed and our

Supreme Court reversed this Court’s decisfon.

37 See id.at 1146-48;see also Central Laborers Pension Fund v. News C@pll WL
6224538, at *2 (Del. Ch. Nov. 30, 2011).

312 A.3d 1140 (Del. 2011).

3 |d. at 1142-44.

“1d. at 1142.

“11d. at 11441.

*21d. at 1152.
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In  King, the Supreme Court examined five cases where a
stockholder-plaintiff filed a derivative action loe¢ pursuing a Section 220 action.
In three of those cases a Section 220 action wasiped to go forward despite an
earlier-filed derivative actioff TheKing Court highlighted that in each case, the
derivative action was dismissed by the plenary tcauthout prejudice or with
leave to amendf. Additionally, theKing Court noted that in each case the plenary
court either advised or suggested that the stodkhngilaintiffs make use of
Section 220 in order to successfully plead demartitity in the plenary actiod®
In the two other cases examinedimg, the stockholder-plaintiff was not allowed
to go forward with its Section 220 actidhln one case the derivative complaint
was still pending without leave to amend and indtieer the derivative complaint
had been dismissed without prejudice, but witheaté to amend.

In King, the Court found that the two cases where the stockhnqitdentiffs
were prohibited from going forward were inappositbecause the

stockholder-plaintiff in King “was specifically granted leave to amend his

*31d. at 1146-48 (citingn re Walt Disney Co. Derivative Litig731 A.2d 343 (Del. Ch. 1998);
Saito v. McKesson HBOC, 1n2001 WL 818173 (Del. Ch. July 10, 2001); andizer v. CNET
Networksinc., 934 A.2d 912 (Del. Ch. 2007)).

*1d. at 1146-48.

**1d.

“|d. at 1148-50 (citindeisman v. PMC-Sierra, Inc2009 WL 483321 (Del. Ch. Feb. 26, 2009)
andWest Coast Management & Capital, LLC v. Carrier dgx Corp.914 A.2d 636 (Del. Ch.
2006)).

1d.
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dismissed complaint®® In fact, in King, “in granting leave to amend the
complaint, the California Federal Cowtiggestedhat [the stockholder-plaintiff]
first engage in further investigation to asserti@olgal particularized facts by
filing a Section 220 action in Delawar€.” Additionally, theKing Court noted
that a “rule that would automatically bar a stodkleo-plaintiff from bringing a
Section 220 actiorolelybecause that plaintiff previously filed a plenagyridative
suit” was “unsupported by the text of, and the @olinderlying, Section 22G%
As a result, theKing Court found that the stockholder-plaintiff had aopper
purpose in bringing its Section 220 actron.

E. The November 16, 2011, Trial

| held a trial addressing the Plaintiff's Sectia202action on November 16,
2011. The issue before me, in part, was whetheobthe Plaintiff had leave to
amend in the California Action, and therefore haot@er purpose in pursuing its
Section 220 action under the doctrine announcedrig.”* While the Plaintiff had

satisfied the technical requirements of Section, 288 parties disputed whether

the Plaintiff had a proper purpose The Plaintiff argued that the California Court

*81d. at 1150.

91d. at 1143 (internal quotation marks removed).

1d. at 1151.

°L1d. at 1150.

2 Oral Arg. Cross Mots. Summ. J. Tr. 46:9-47:2 (Nb§, 2011).
>31d. at 46:9-13.
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anticipated a further amendment to the compfintThe Plaintiff quoted the
California Court, as noted above, which said thasbme point in the demurrer
process, the Plaintiffs would have “had an extengedod of time to conduct
whatever discovery they need to conduct to make fileadings as complete as
they think they need to be.” The Plaintiff statddht “I also think that [the
California judge] wants to give us — although he a on a very short chain, a
very short leash — that he wants to give us thigodpnity, and that's why he
entertained a February 24th hearing date rather dhllovember hearing dat&.”
Later in the hearing, the Plaintiff clarified trssatement, saying that: “time is of
the essence to us, as you can imagine, with a &gbhearing date.That means
the demurrer will be filed by mid-January the whg timing works out So we're
on a pretty short leasR®

After examining the California Court's commentarmdathe Plaintiff’s
representations, | found that the California Cogdntemplated a further
amendment to the pleadings. The record is cleam the transcripts of both the
July 2011 and October 2011 California case managemmanferences, that the
California Court was aware of the Section 220 actio this Court. Though the

California Court never explicitly suggested or awd that the Plaintiff pursue a

> 1d. at 14:13-18; 15:4-10.
|d. at 15:10-16.
%% 1d. at 33:23-34:3.
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Section 220 action, in its July 2011 ConferenceGh&fornia Court did extend the
time in which the Plaintiff could amend its pleagénbased on the Plaintiff's
argument that corporate records supporting itstiposivere available via a Section
220 action under th&ing doctrine. Also, as noted above, at the Octobér20
case management conference, the California Coaferring to the pending
Section 220 action, said that it felt that “thedBtiff was] trying to get further
discovery in some fashion” in order to bolster pleadings’ The California
Court then chose to hear the next set of demumdfgbruary 2012 rather than an
earlier date® Finally, the California Court stated that “at artain point, the
Plaintiffs will have had an extended period of titbeconduct whatever discovery
they need to condutd make their pleadingsscompleteas they think they need to
be and that that point may well be February 24the”’ date it had scheduled for a
hearing on the demurrer that the Plaintiff waslaf

At trial the Plaintiff represented to me that whildad filed for discovery in
the California Action, the Section 220 action wlas only way for it to obtain the
books and records it needed to successfully amgsndomplaint. The Plaintiff

argued that in order to acquire the documentsated, the Plaintiff would have to

>’ P|.’s Mot. Summ. J. Reply Br. Ex. E 5:6-9.

*%]d. Ex. E 3:20-24.

%9 Oral Arg. Cross Mots. Summ. J. Tr. 51:8-15 (in&muotation marks removedjee alsdl.’s
Mot. Summ. J. Reply Br. Ex. E 5:13-17.
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go through a lengthy motion practieand that the California Court had “not
stated whether or not it [would] permit the Pldintliscovery or not® The
Plaintiff represented that the Section 220 acti@s,wractically, the only way for
it to obtain the documents it neeffednd that it had “tried to get [my] attention by
the motion to expedite®®

Based on the California Court’s directives andRhantiff's representations,
| gave the Plaintiff the benefit of the doubt tha¢ California Court had implicitly
encouraged the Plaintiff to pursue a Section 22@ratere in Delaware and that
the California Court anticipated that Plaintiff wduamend its pleadings a third
time. | concluded that based on the record thddZala Court did “contemplate a
further amendment and [was] aware that the Se@@@naction [was] still going on
in Delaware.®

As a result, | found that the Plaintiff's purposehringing the Section 220
action was “to obtain records to assist it in nmegetits pleading requirements in
[the California action].** | ruled that, “[tlherefore, the Plaintiff's Sém 220 is

properly limited to the information that will enabl[the] Plaintiff to amend its

% Oral Arg. Cross Mots. Summ. J. Tr. at 17:2-21.
®11d. at 18:4-22.

®21d. at 17:22-19:21.

3|d. at 19:3-4.

®1d. at 51:4-7.

®5|d. at 47:21-23.
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complaint so that it can successfully plead demarility and overcome the
California demurrers®

F. Allegations

In the Plaintiffs Motion to Compel, it argues thahe Defendant's
production of books and records was insufficientairvariety of ways. The
Defendant opposes the Motion to Compel, denying tt® production was
incomplete and arguing that the Plaintiff's stappdpose for needing NetApp’s
books and records is now moot. The Defendant edleégat the Plaintiff now no
longer has a proper purpose because it “failedmiena its complaint before the
deadline set by the [California Courf]” As noted above, the Defendant stated
that “the [California Action’s] briefing scheduleets January 9, 2012, as the
deadline for the defendants to file their demurterfthe Plaintiff’'s] most recent
complaint as of that date — and the defendants Hame so®® The Defendant
also reiterated at Oral Argument held on Februgrdl?2, that the final reply
briefs in the California Action were due that veame day?®

The Plaintiff argues that “it fully intends, andshi@e rightto seek tdurther

amend its complaint in the shareholder derivatiwten.”® The Plaintiff alleges

%®|d. at 53:7-11.

®" Def.’s Br. Opp’n Pl.’s Mot. Compel at 9.

®%1d. at 10.

% Oral Arg. Mot. Compel Tr. 17:1-10.

O Pl.’s Rep. Br. Further Supp. Mot. Compel Def.'sdRrc. Docs. at 4 (emphasis added).
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that “[t]here is nothing under California law order the procedural history of the
related Shareholder Derivative Actitimat precludes [the Plaintiff] from seeking

leaveto further amend its complaint.” The Plaintiff contends that it may “seek to
further amend its complaint until and unless thdif@aia court dismisses the
Shareholder Derivative Action with prejudi¢é”and that “[tlhe mere filing of
[d]efendants’ demurrers in the Shareholder Demweafction — consistent with the
briefing schedule which was set in October 2011oesdnothing to change the
procedural posture of this casé.”As discussed below, however, it does bear on
the application of the holding iKing. As a cat may look at a king, so a litigant
may seek to amend its pleadings. The fact thatay do so does not convert
Section 220 into an ongoing discovery tool.
1. ANALYSIS

The Plaintiff's proper purpose for seeking the Defent's books and
records, formerly established, is now moot. Asestaabove, the Plaintiff's proper
purpose for seeking the Defendant’s books and dsceas to amend its complaint

in the California action so that it could plead tfasufficient to overcome the

Defendant’s demurrers.

11d. at 4.
21d. at 5.
31d. at 5 n.4.
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If, as seems apparent from the California transegpioted above, there was
a window of time in which the California Court iedied that it would permit the
Plaintiff to amend its complaint, that window iswmalosed. The California Court
has made it clear that on February 24, 2012, eitteDefendant’'s demurrers will
be sustained and the Plaintiff's claims dismissaetth \prejudice, or the Plaintiff
will have pled facts sufficient to overcome the &wdant’s demurrers and that case
will go to trial. The Plaintiff was aware that tli#efendant’s demurrers in the
California Action, in response to Second Verifiedménded Shareholder
Derivative Complaint, were due by January 9, 20dr2d that briefing on the
demurrers would be complete and the matter suldanittehe California Court by
February 1, 2012. As the Plaintiff told this Cqutte Plaintiff was on a “very
short leash” and “time was of the essend8.”Having received the Defendant’s
production in this action on December 7, 2011, haxethe Plaintiff neither
amended its complaint nor sought expedited reswlutif a motion to compel
further production. The Defendant accordinglyedilits demurrers to the second
amended complaint. The Plaintiff's current contemtthat, despite being on this

“very short chain,” the California Court may allow it to amend its q@éngs a

4 Oral Arg. Cross Mots. Summ. J. Tr. 15:10-16.
°1d. at 33:23-34:3.
®1d. at 15:10-16.
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third time, after the demurrers have been fullyetad, but before the upcoming
hearing, is unconvincing. In any event, it islexant.

The Plaintiff's continued reliance dfing is misplaced. The Plaintiff alleges
that there is nothing in California law that pretgert from seeking to amends
pleadings before the case is dismissed; thereb@sed orKing, | should compel
the Defendant to produce certain documéhtking, howeverdoes not stand for
the proposition that because a plaintiff hagyhat to seek to amenits complaint, a
plaintiff has a proper purpose to demand corpamterds’® King stands for the
limited proposition that when a plaintiff has begranted leave to amends
complaint a plaintiff may have a proper purpose demanding such records.
When that leave to amend no longer exists, a [piiéniproper purpose is
extinguished. Because there is no indication thatPlaintiff now has leave to
amend its pleadings in the California Action, Idfithat the Plaintiff no longer has
a proper purpose in seeking the Defendant’s boo#élgecords.

CONCLUSION

""Pl.’s Reply Br. Further Supp. Mot. Compel Def.i®&uc. Docs. at 5.

8 See generalliKing, 12 A.3d at 1145-50.

9 See generally idat 1145-505ee also Central Laborers Pension Fugf11 WL 6224538, at
*2 (“In short, once the derivative action is filemhd until the judicial processing of the dismissal
motion reaches the point where a recasting of thegations has been authorized, the
stockholder may not, as a general matter, demaastrgroper purpose for invoking Section
220.").
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Properly, a books and records examination is pudrsifienecessary, before
filing a complaint.®® This action is a prime example of the inefficignaf
proceeding in reverse order, in two jurisdictiok8ng makes it clear that, where a
court has dismissed an action with leave to replpadmitting the party to seek
records under Section 220, statute provides a tiglso proceel. Nothing in
King or Section 220, however, permits a books and dscexamination to become
a device for parallel discovery to be pursued io farisdictions® nor does the
theoretical possibility of leave to amend a plegdaonvert the desire for such
discovery into a proper purpose.

Accordingly, the Plaintiff's Motion to Compel is died.

IT IS SO ORDERED.

80 King, 12 A.3d at 1150 (“We caution that filing a plepaerivative action without having first
resorted to the inspection process afforded [ye8 C.8§ 220 may well prove imprudent and
cost-ineffective.”).

11d. at 1150-51.

82 See Beismar2009 WL 483321(Section 220 may not be employedirmumvent discovery
procedure in plenary court action).
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