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This matter involves a purported prescriptive eas#mreated by more than
twenty years of use of a driveway by a nephew actios adjoining property of his
aunt. The conflict arose after the death of thet and subsequent sale of her
property. The successor owner has blocked theewsy; the nephew seeks
declaratory and injunctive relief allowing him tontinue to use it. Because | find
that the nephew (together with the co-Petitioneis kurrent wife) has
demonstrated all elements of a prescriptive easew#én the requisite rigor, he is
entitled to the relief he seeks.

. BACKGROUND

The Assawoman Canal cuts across the headland arin\Blethany Beach is
located. It connects the natural inland waterwaisch exist south from Little
Assawoman Bay in Delaware, with Indian River andiétsth Bays in the north.
The Assawoman Canal was formerly owned by the &dgvernment, as was a
strip of land along the west side of the Canal,spneably used for canal
maintenance. That land (the “Government Strip"hasv owned by the State of
Delaware. Just to the west of this narrow stripprgo World War II, was a multi-

acre parcel of property bordered on its west byl@ip road, Daisey Avenue. The

! U.S.G.S. Bethany Beach, Delaware [map], 1:24,000, 7.5’ Series (199Fge, e.g., Serra Club
v. DNREC, 2005 WL 3359113, at *1 (Del. Ch. Dec. 2, 2005).
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parcel was owned by Archie F. Savage (“old Mr. $&/x° Old Mr. Savage was
a waterman. He kept a boat at a landing on thawssian Candl. He crossed
his property to reach the boat by driving down &gie lane, now called Savage
Lane, which ran from Daisey Avenue inside the seutlboundary of his property,
and onto the Government Stfip.

In the 1940s, old Mr. Savage began subdividingohiperty and giving it to
his children. He created a family compound witlo8> Two lots were created
along the southern boundary line, three lots alibwegnorthern boundary line and
three lots were located in the middle of the patceThe configuration of the

Savage properties is graphically illustrated inuféegl’

2 See Resp.’s Tr. Ex. 11 (Division of Lands of Archie$avage).

3 Trial Tr. vol. II, 317:10-17, Jan. 31, 2013.

* Trial Tr. vol. Il, 322:7-13.

® Resp.’s Ex. 11.

°1d.

"1d. The Exhibit depicted in Figure 1 has been modifi@ clarity.
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To provide access to these parcels, old Mr. Saladeout three private
roadways running east from Daisey Avenue toward<ibvernment Strip through
the now-subdivided parcels; Savage Lane in thehsddbve Lane next to the
north, and further north yet, Edward L&heSavage Lane was the roadway which
was already in use to provide access to the boalirlg and is depicted in the
lower-right corner of Figure 1.

One of the lots was given to old Mr. Savage’s sOnnil Savage, Sr.
(“Savage, Sr.”f. This lot, Lot Number 7, was bordered by Edwardsé.to the
north; Dove Lane to the south; the Government Slgmg the Canal to the east
and Lot Number 5; belonging to Savage, Sr.’s siatel her husband, Charlie and
James Hitchens, on the edstWhile Edwards and Dove Lanes were depicted on
the plot plan at the time Savage, Sr. took up tiopgrty after World War I, they
do not appear to have been opeHedccess to Lot 7 from Daisey Avenue was via
Savage Lan& Savage Lane formed the southern boundary of taroets also
given to old Mr. Savage’s children, Lot 1 belongtegElwood and Hilda Marvel

and Lot 4 belonging to Myrtle and Norman Hitchéhs.Myrtle was old Mr.

%1d.

% 1d.

104,

11d. The residents of Lot 7 did not use Dove Lane or &uw .and on account of two borrow
pits which blocked access. Trial Tr. vol. |, 1414R2:4. These borrow pits are indicated by the
hand-drawn circles on Figure 1d. The pits have since been backfillddl. at 142:6-9.

12 ee, 9., Trial Tr. vol. |, 42:21-43:1, Dec. 10, 2013.

13 Resp.’s Ex. 11.



Savage’s daughter and Savage, Sr.’s sisteot 1 is in the lower-right corner of
Figure 1, and Lot 4 is on the right side of Figlire

As previously described, Savage Lane ran onto tbeefament Strip and
served old Mr. Savage’s boat landing. To reach1,06avage, Sr. would drive
down Savage Lane, onto the Government Strip aloegCanal, north along the
Canal for several feet and then west onto L&t Although the plot plan depicts
Savage Lane exiting onto the Government Strip sadfithot 4, in actuality, at
some point in the past, the roadway shifted shgédl that it cut across the extreme
southeastern portion of what became Lot 4. It islear from the record what use
Savage Sr. made of Lot 7; the property remainechproved during the time he
owned it.

On March 5, 1980, Ormil Savage, Jr. (“Savage, ,Joie of the Petitioners
here!® acquired Lot 7 from his fathéf. He built the first house on the propefty.
From the time he began using the property, hissscegs down Savage Lane,
across the southeastern portion of the Hitchenstparty (Lot 4) onto the
Government Strip, and onto his lot from the soutti @ast? Early in his tenancy,

it became Savage, Jr.s’ practice to exit directiyoss the extreme eastern portion

% Trial Tr. vol. I, 10:18-24.

15 Trial Tr. vol. Il, 328:5-14.

' The other Petitioner is Jennifer Savage, wife afage, Jr.
17 Joint Ex. 4.

18 Trial Tr. vol. I, 70:10-14.

191d. 71:1-10.



of Lot 4 to access Savage Lane, rather than driemp the Government Strip.
Thus, Savage, Jr. used the property in a way tlessed Lot 4 in two places:
across its southeastern tip and driving onto thee@onent Strip, then north along
those lands then west onto his property, and tlaek bBcross the eastern portion of
Lot 4, regaining Savage Lane when exiting. Theigarefer to the portion of the
loop which runs from Savage Lane (as plotted) actast 4 to the Government

Strip as the “Outer Loop” and the portion that rdw@n Lot 7 directly to Savage

EXISTING GRAVEL ROAD AS
LOCATED BY CPA ON JOyi 972012

Undarground Uttity ines
¥ marked by "Mws Utity"

Lane as the “Inner Loop”. This configuration isghically depicted in Figure®.

20 pet'r.’s Ex. 3. This figure has been modified dtarity.

Figure 2 7

Outer Loop
Inner Loop



In October, 2010, after the death of Myrtle Hitchgrthe Respondent, John
Barreto, purchased Lot. Barreto is not a member of the Savage familyfirat,
relations between Savage, Jr. and Barreto, whoselpavere separated only by
the fifteen-foot width of the unopened Dove Lanerevcordiaf® Eventually,
however, the neighbors had a falling-6ltUltimately, Barreto built a fence which
cut off the existing driveway to Savage, Jr.’s leobyg blocking both the Inner and
the Outer Loop§® Savage, Jr. sought interim injunctive reliefeglhg that he
could not reach his property without the use ofltireer and Outer Loop. After a
hearing and visit to the Savages’ property, | deteed that Edward Lane, the
private roadway on the north side of Lot 7, gav@i@gant access to the property to
alleviate any need for interim relief. The maittexrs scheduled for discovery and a
trial on Savage, Jr.’s claim that he held an easémeross Lot 4 by prescription.
Meanwhile, Savage, Jr. opened up the extreme easetet of Savage Lane as
plotted, which permitted him to drive from Daiseyékue onto the Government
Strip, thence north to Lot 7, without using eithi®e Inner or Outer Loop. Savage,

Jr.’s Petition seeks a declaration that an easemasits allowing him to use the

L Myrtle’s husband, Norman, died sometime around0]1@®er which Myrtle became the sole
owner of Lot 4. Trial Tr. vol. I, 10:10-13.

22 Joint Ex. 1.

23 Trial Tr. vol. II, 337:9-11.

4 Trial Tr. vol. II, 338:1-8.

% Trial Tr. vol. II, 342:4.



Inner Loop across Lot Z. Although the Outer Loop is by far the older roagw
and although the evidence at trial demonstratedittiexisted prior to the partition
of the lots in question and thus may be subjeeintamplied easement, Savage, Jr.
has not sought to establish an easement over thex Ooop, presumably because
that loop leads to land held by state governmenhtchvis immune from adverse
possession clainfé. Instead, he seeks a prescriptive easement owaréa of Lot

4 occupied by the Inner Loop, which would allow hactess to Savage Lane even
if the Government Strip became closed to him. Tredten has been tried and
briefed; what follows is my post-trial Opinion.

II. DISCUSSION

In order for an easement to arise by prescriptiba,use of the land as a
right-of-way must have been open, notorious, exefysaand hostile for a period of
no less than 20 yeaf$.Because Barreto erected a fence across the @nddnner
Loops on September 21, 2012, prescriptive use efltimer Loop must have

commenced no later than September 21, 1992 in dodesin easement to have

*% pet. 11 16-24.
2" Trial Tr. vol. I, 7:3-10 (“THE COURT: But just sbam clear, if | were to find that the

use that was open, notorious, and hostile was dlage Lane as it exists utilizing

the outer loop which crosses on the state propgoty,concede here that that does

not establish a claim of an easement?

MR. SMITH: | believe | have to, Your Honor, yes.”).
28 E. g. Dewey Beach Lions Club, Inc. v. Longanecker, 905 A.2d 128, 134 (Del. Ch. 2006). To the
extent that exclusive use is a required elemenbtain an easement by prescriptiem. Tubbs
v. E & E Flood Farms, L.P., 13 A. 3d 759, 766 (Del. Ch. 2011), the Respondastconceded
that Savage’s use here was exclusiSee Resp.’s Post-Trial Br.
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been created. Because easements by prescriptiok feodeitures, they are
disfavored at lavt® Therefore, the evidence that establishes an eageby
prescription must be clear and convincifig.

A. Open and Continuous Use

The evidence is uncontested and clear that thepaots of Lot 7 have been
using the Inner Loop for an uninterrupted perio®@0fyears. Savage, Jr. testified
that he began using the Inner Loop in the mid 1980s

Q: Okay. The testimony in this photograph indicdkespresence of
what we are calling the inner loop. You mentioned 980 you used
the outer loop. Can you tell me when you firsttetiusing the inner
loop?

A: That would be about the mid eighti&s.

This use is corroborated by other witnesses whifigesthat the Inner Loop was

used by Savage, Jr. and his friends by the 1at@s88l also find that the use was

291d.; Berger v. Colonial Parking, Inc., 1993 WL 208761, at *7 (Del. Ch. June 9, 1993).

30 Dewey Beach Lions, 905 A.2d at 134.

L Trial Tr. vol. |, 71:14-19.

32 e, eg., Trial Tr. vol. |, at 184:4-14 (Kimberly LatchunfjQ: Do you recall, when
you took this photograph, if the inner loop wasigaiised at that point in time?

A: Um, | believe that Ormil did with his equipmeoff and on, yes.

Q: But you, yourself, were not using it?

A: No.

Q: Did you know anyone else that was using therimo@p at this point in time

aside from Ormil?

A: Um, our good friends with boats. That was eaadgessible, going in that way instead
of this way closest to the canal.”);

Trial Tr. vol. |, 267:4-268:6 (Robert Steffens) (&l right. If you will look at the screen that's i
front of you and also large monitor, you will sepant of reference on here which is a
survey, or a blowup of the survey, that has arrowgcating an outer loop and an inner
loop.

A: Uh-huh.
Q: Do you recognize those point of references ag &xist on the ground today?

1C



open, that is, regular and not surreptitious. §aydar. and other witnesses testified
that they simply drove out across the undevelomedeen-most portion of Lot 4
when exiting Lot 7. | next address whether thewas notorious.

B. Notoriety

The burden is on the Petitioners to demonstratelegr and convincing
evidence that their use of the Inner Loop was matist In this context, notorious
use must be such that it would put the owner ofpimportedly burdened property
on notice that rights were being asserted in hailda The use must be “so open,
visible, and apparent that it gives the owner ef [fiurportedly] servient tenement
knowledge and full opportunity to assert his rights Numerous cases considering
the creation of a prescriptive easement involveialks/ roadways across the
purportedly servient parcel offering access to iat)g properties. In such cases,

simply driving across the roadway regularly to tedlse purportedly dominant

A: Yes, | do.
Q: All right. And you said that you would drive dowsavage Lane. Can you be more
specific for me as to which way you would go wheyu yeached this area of Savage
Lane?
A: Both ways, truthfully. Okay. Most of the time weould drive straight down to the
outer loop. And then, when we would leave, we watdche through the inner loop and
go back out Savage Lane.
Q: Okay. Can you tell me how frequently you woulavé visited Ormil's house from
1988 forward?
A: Oh, I would say, you know, a few times a month.
Q: Okay. In 1988 can you tell me if there was stonehis inner loop?
A: In 1988 there was not, | believe, at that time.
Q: Did the inner loop exist at that time?
A: Yes.
33 Anolick v. Holy Trinity Greek Orthodox Church, Inc., 787 A.2d 732, 741 (Del. Ch. 2001)
(citations omitted).
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parcel may be sufficient to put the owner on ngtibere, open usks notorious
use*

The facts here are different. Before and afte]l$avage, Jr. had access to
Lot 7 by using an existing and obvious roadway—S&vage Lane and the Outer
Loop—to the Government Strip. This roadway cleargssed a small portion of
Lot 4 on the Outer Loop at the eastern end of thite 1At some point before 1992,
Savage Jr. began driving his truck on a regulaishizeck to Savage Lane across an
undeveloped portion of Lot 4 just inside its easteorder with the Government
Strip>® There was no existing roadway in this area; Savag was driving over
open ground. Savage, Jr.'s ex-wife did not redylexit Lot 7 in this way, she
drove her passenger car to and from Lot 7 usingOthier Loop® The question,
then, is whether Savage, Jr.’s use of the InneiplLwas sufficiently notorious to
put the owner of Lot 4 on notice of his claim aft.

Without additional evidence of use, Savage Jr.&s afsthe Inner Loop was

not itself sufficiently notorious to secure him a@asement by prescription.

Hitchens surely knew that her nephew was usingphgperty to access his own,

3 Eg., id.; Tubbs, 13 A.3d. at 766.

% Trial Tr. vol. I, 71:19.

% Trial Tr. vol. I, 182:5-15 (“Q: Do you recall in980, when you first moved into the
Savage property, how you came to and from your haintleat point?
A: Yes. | came off of Daisy Avenue [sic], which was established right-of-way
road. | would come all the way around beside themdnoBut, before that, there
was a telephone pole, and often it was used, wiényene else, the inner loop
there. | didn’t, because it was usually muddy, aradways liked to maintain a
clean vehicle, so | opted not to.”).

12



over the existing Outer Loop. The Inner Loop nast jinside where her property
bordered the Government Strip. Observing Savag#riyimg the Inner Loop from
a distance—her house, for instance—would not pubhenotice that he was using
her property, rather than the Government Striphawit something more visible,
such as grading of a driveway, wheel ruts, or astlgground made bare in a way
demonstrating vehicular traffic. | find that Saeadr.’s crossing of Lot 4, just
inside the property line on unimproved ground, wa$ notorious use, without
more.

This Court’s decision inCalvary United Presbyterian Church, Inc. v.
Gordon is helpful in my analysis of the type of eviderstdficient in this situation
to put a property owner on notice that a neighbasserting prescriptive rights in
her unimproved land. In that case, then-Vice Chancellor Short consider
whether a married couple’s open and frequent usleenf neighbor’s property as a
driveway to reach their garage was sufficient totpair neighbor—a church—on
notice of the potential forfeiture of its rights.There, as here, the pertinent portion
of the church’s property was an undeveloped areaarextreme corner of the lot,
and no paving or other permanent improvements derdaa roadway used by the
£

claimant™ The record established that for the prescrigtieeod,

37 Calvary United Presbyterian Church v. Gordon, 1963 WL 64646 (Del. Ch. Sept. 11, 1963).
B1d. at *1.
d.
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[T]ire ruts and the like were visible there whiclkene attributable to
the [claimants’] using their automobile to reaclke street from their
home and garage, and it was agreed that [claimbhatsjmproved the
surface by placing cinders and other materials ether
Notwithstanding the absence of a permanent roadwaythe mere
presence of a visible path served to put the [church] on notice of the
use being made of [its] larfd.

Here, | find by clear and convincing evidence thatisible path was in existence
over the Inner Loop by 1992. There is some caniicche evidence submitted.
The Respondent submitted evidence that a survay2001 noticed no evidence of
a roadway passing through the area now referreastthe Inner Loop: The
Respondent also relies on aerial photographs ofitea’? | find both pieces of
evidence inconclusive. The surveyor simply attestethe lack of gravel, not the
lack of wheel ruts or other markers, and the ag@im@tographs are of little utility

because the area is generally wooded. On the btret, the Petitioners point to

“01d. at *2 (emphasis added).
1 Charles Coffman, a surveyor who conducted a sunfiélye Barreto parcel in 2001, testified at
deposition that there was no gravel or other impnosnts on the Inner Loop at that time.
Resp.’s Ex. 14, 8:19-9:12 (“Q: And | notice thagith is no depiction of what we have identified
in this litigation, and | believe | have discussd@th out about an inner loop?

A: No, there is no depiction of that and to thetlmamy ability | can’t recall that

there was one at the time. | am reasonably sere thas not actually.

Q: There was not an inner loop, is that correct?

A: Not that | recall.

Q: Did you notice, the gravel driveway that you diepict on your survey in

2001, that was improved by some kind of evidentntemiance?

A: Well, it was graveled.

Q: And with respect to the alleged inner loop, Were any gravel showing in

the inner loop?

A: No, I do not believe that there was.”
2 See Resp.’s Exs. 4-10.
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testimony that wheel ruts were in place as earl§388* More persuasive is a
photograph taken in approximately 1990Savage, Jr. was able to date the photo
due to the presence of a BB gun target shown, laadlamage that the BB gun
inflicted on the plastic sheath of a guy-wire izt to a utility polé”> To me, the
photograph provides clear and convincing evidehaedistinct wheel ruts were in
place by 1990. A second photo a few years latewstthe same conditiofi. The
distinctive marks caused by automobile tires, deged strips of bare ground with
grass between, are common in farm lanes and daiVeser Sussex County. Such
marks are shown in the photographs. A<Calvary United, the presence of a
visible path served to put the property owner, Mlischens, on notice that Savage,
Jr. was using her property to reach his own. Tibesel find that the Petitioners
have shown by clear and convincing evidence thadrimms use was occurring by

September 21, 1992.

3 See, eg., Petr.’s Ex. 12; Trial Tr. vol. |, 268:1-16 (RoteSteffens) (“Q: Okay. In 1988 can
you tell me if there was stone on this inner loop?
A: In 1988 there was not, | believe, at that time.
Q: Did the inner loop exist at that time?
A: Yes.
Q: Okay. What was the surface of the inner loop?
A: It was basically dirt with grass. But it was dikafter you had gone down a road
numerous times, then you have the tracks wherg waild go, which would be dirt, and
then there would be like a grass center spot aaskgyn either side.
Q: In your opinion, how visible was the lane?
A: Oh, you could tell it was there. It was used.”).
* Pet'r's Ex. 14.
* Trial Tr. vol. |, 84:12-85:15.
¢ pet'r's Ex. 15.

15



C. Hodtile

The remaining issue is whether the use of the Ihoep was hostile to the
owner of the burdened estate. On its face, Savlage,use of the Inner Loop—
traversing the area in his truck, wearing wheesd ratthe ground, and, eventually,
grading the driveway and laying down gravel—wadtilmgshat is to say, it was in
clear conflict with Hitchens’s right to exclusivegsession of her propefty. The
difficult question is whether the Petitioners’ udfeHitchens’s property was, as the
Respondent contends, permissive rather than tasgtila. Before | assess whether
or not the evidence supports a finding that Savags, use of the Inner Loop was
hostile, | will address the threshold issue of vaears the burden of prodt.

Although the party seeking an easement by presamnifitears the burden of
proving the existence of the easement by clearcangincing evidence, this Court
has held that “where the use of the disputed ptgpgropen and visible . . . and
where ‘[tlhere is no semblance of proof that the[usvas permissive . . . the

adverse character of the user may be presurfiéedThe Petitioners argue that

47 See Tubbs v. E & E Flood Farms, L.P., 13 A.3d 759, 767 (Del. Ch. 2011) (“[Petitioners]
changed [the road’s] physical composition by pusaingand laying down fill material . . . . Such
activities clearly violated Respondent’s right &tkisive possession of real property.”).

“8 The burden of proof is often dispositive in adeep®ssession and prescriptive easement cases
for the simple reason that the passage of time usbscthe relevant facts. This case is
illustrative: of the few people who could provideedt testimony of hostile use, one, Myrtle
Hitchens, has passed away.

9 Cordrey v. Dorey, 1996 WL 633293, at *4 (Del. Ch. Oct. 4, 1996}ifgj Marta v. Trincia, 22

A.2d 519 (Del. Ch. 1941))See also Huggins v. McGregor, 1 Harr. 447, 447-48 (Super. 1834)
(holding that a jury may presume the existencenoéasement by prescription where “a person

16



Savage, Jr. is entitled to a presumption that Bes of Hitchens's property was
hostile because there is a total lack of evideneee lithat she ever gave him
permission to use it. | agree that there is neatlievidence that Hitchens ever
gave such permission. The evidence that the Rdgporites to show permission
Is entirely unpersuasive. First, the Respondenitpdo the testimony of Brenda
Taylor, Hitchens’'s daughter. However, she testifomly that her mothewould
have given permission for Savage, Jr. to drive acrdss property.® Her
testimony sheds no light on the question of whetinerot permission was actually
granted. Second, the Respondent relies on themtasyi of Ellen Hitchens,
Myrtle’s daughter-in-law, to show that Myrtle ga8avage, Jr. written permission
to cross her land by means of Savage LaneHere too, | find that Ellen’s
testimony has no value with regard to the quesiigmermission. She testified that
she had “heard of” such a writiig. However, the document she referred to is not
in evidence. She did not indicate what right@ny, were granted to Savage, Jr.’s

to cross Myrtle’s property. She did not see Mysiign any such document or even

has been in the uninterrupted use and occupatiaraght of way over another's grounds for
twenty years.”).
*0 Trial Tr. vol. Il, 313:24-314:5 (“Q: Would Ormil &age have been allowed to cross
over Myrtle Hitchens’ property except by her cort8en
A. By her consent, yeah. | would — now this is rsglamption because | know my
mother, and she would have given him permissiatoteo.”).
>L Trial Tr. vol. Il 329:14-330:8.
®2 Trial Tr. vol. 1l 330:4-8(“Q. And you believed thilyrtle Hitchens gave permission?
A. I don’'t know. | don’t know that she signed ithéard about it. | knew that there was a piece of
paper, and that’s all | know.”).

17



see the document itself. And, ultimately, she eoeated on the issue of whether
she actually believed that Myrtle had given Savalye permission to cross her
land>® No other witness has testified to the existerfdéie elusive license to use
Savage Lane, and other evidence of record suggeatsit does not exist.
Because the Respondent has not presented any leredildlence that Myrtle
Hitchens gave Savage, Jr. permission to use ther lboop, | now turn to the
qguestion of whether or not the familial relationstbetween Savage, Jr. and
Hitchens negates the presumption that his useedhtter Loop was hostile.
Though Delaware has not directly addressed thisstmmeg® other
jurisdictions recognize that the presumption oftth®sise does not arise “where

the user and servient landowner are related byddio This rule sensibly

3 d.

>4 This confusion likely arose from Savage, Jr.'smfpt in 1980 to secure access to Lot 7 via an
easement in Dove Lane. Pet'rs’ Ex. 19. MyrtlecH&ns was never asked to sign that easement,
because a different property owner, Hilda Marvefused to grant Savage, Jr. the easement.
Counsel for the Petitioners, while cross-examirtitign Hitchens, asked her if she was familiar
with the unrecorded easement which sought the tmlse Dove Lane, but she responded that
she was not familiar with that documer@ee Trial Tr. vol. 1, 331:17-333:8.

>5 Cf. Brown v. Houston Ventures, LLC, 2003 WL 136181, at *6 (Del. Ch. Jan. 3, 2003)tifrep

the existence of a family relationship between dldeerse user and the owner of a servient
tenement, but relying on other evidence in finditear and convincing evidence of hostile use).
% McNeill v. Shutts, 685 N.Y.S.2d 318, 319 (N.Y. App. Div. 1999%ee also Grant v. Ratliff,

164 Cal. Rptr. 3d 902, 906 (Cal. Ct. App. 2008) €fel evidence that the alleged adverse users
are the landowner’s sons traveling to and fromrtfeeimer family home is more than sufficient
to rebut a presumption affecting the burden of poing evidence, and even sufficient to rebut a
presumption affecting the burden of proof Androkites v. White, 10 A.3d 677, 683 (Me. 2010)
(“White’s historical use of the Shore Path in a mamthat, had the use been by a stranger, might
appear to have been under a claim of right advershe owner, was explained by the family
relationship.”);Boldt v. Roth, 618 N.W.2d 393, 396 (Minn. 2000) (“We have redagd that this
general rule of presumed hostility is modified sses in which family members own both the
dominant and servient estatesBJjck House Cafe & Pub, L.L.C. v. Callahan, 151 S.W.3d 838,

18



provides that “the law will infer that comings agdings of family members,
across property owned within the family, are byasmodation or permission and
do not have the requisite adversity to support sitgm of a prescriptive easement
by one family member upon anothé&f.”This rule must apply here, given that the
burdened estate was owned by the claimant’s andtgaven the evidence in the
record showing that Savage, Jr. and Hitchens helds® materteral relationship.
Accordingly, Savage, Jr. bears the burden of pgwy clear and convincing
evidence that his use of his aunt’s property wagpammissive?®

| find that Savage, Jr. has met that burden. éB&rmony—self-serving but
convincing—is unrebutted that he didt seek such permissidh. Furthermore,
Savage, Jr.’s ex-wife, who lived with him duringethelevant time period, also

testified that she never sought or obtained peramsfom Hitchens to use the

844 (Mo. Ct. App. 2004) (“[T]he presumption of adse usage that arises out of long and
continuous use of another's land does not applynvinere is a family relationship between the
owners of the respective tracts.”).
" Androkites, 10 A.3d at 683 (citing Richard R. Powefowell on Real Property § 34.10[2][c]
(2005)).
8 Because the party seeking a prescriptive easebsams the burden of proving each element
necessary for the creation of the easement by aledrconvincing evidencéowry v. Wright,
2006 WL 1586371, at *2 (Del. Ch. June 5, 2006), aedause | find that Savage, Jr. is not
entitled to a presumption in his favor as to hagtihis burden is to show hostility by clear and
convincing evidence.
*9 Trial Tr. vol. I, 103:12-20 (“Q: Okay. Was thereeg any conversations between you

or either Norman or Myrtle Hitchens regarding tlse wf Savage Lane or, more

particularly, the inner loop?

A: No, sir.

Q: Did you ever receive permission, written or ottise, from Myrtle Hitchens

or Norman Hitchens, to use Savage Lane?

A: No, sir.”).
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Inner Loop®® Ms. Latchum was a co-tenant of Lot 7 in 1892Her clear and
disinterested testimony that she was never awaaayfliscussion of a right to use
the Inner Loop is especially convincing. She widudve likely been aware of any
agreement memorializing a license to use the Ihnep. This evidence of hostile
use, though limited, is direct evidence wholly uuied at trial. Accordingly, |
find that the direct testimony of both owners ot tdominant parcel at the
commencement of the prescriptive period—one of tdesmterested— constitutes
clear and convincing evidence that Savage, Jr. tethner Loop in a way hostile
to Hitchens'’s title.

I11. CONCLUSION

The Petitioners have established by clear and nomg evidence that they
have used the Inner Loop in a manner open, notriaoad hostile for an
uninterrupted period of more than twenty yearspfaSeptember 21, 2012. They
are entitled, therefore, to a declaratory judgntbiat they hold an easement by

prescription over the Inner Lodp. The parties should confer and inform me by

% Trial Tr. vol. 1, 193:15-20.

®l Savage, Jr. and Kimberly Latchum divorced Septer@b2000. Trial Tr. vol. I, 179:8.

%2 | note here the Respondent’s argument that gmargin easement by prescription over the
Inner Loop would be inequitable, because Savags,ube of his driveway involved trespassing
the Government Strip, and because his use of tier iboop without access to the Government
Strip was largely for egress. To the extent | needddress this argument here—the scope of
Savage, Jr.’s easement over Barreto’s being stiletermined—I find it to be unpersuasive. As
the Respondent notes, there is no basis in cagelawpport the proposition that a party who
normally uses another’s property in only one dimeet-in this case, away from Lot 7, across
Lot 4 toward Savage Lane—may obtain only a one-aragcriptive easement. Furthermore, the
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Friday, July 26, 2013 what issues remain with resfethe Petitioners’ request for

injunctive relief.

fact that the Savages regularly “trespass” goventrmpeoperty is irrelevant to the question of
whether the Petitioners may obtain a prescriptagement over Barreto’s parcel. Regulation of
the use of the Government Strip is within the pemwiof the State of Delaware, not the
Respondent here.
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