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The power to tax involves, as Chief Justice Mdighenously observed, the
power to destroy. Relying on such concerns, the Plaintiffs here—ifess owners
in Dewey Beach—insist that a general grant of aitthto a town from the State,
no matter how broad or explicit, is insufficientdonvey a power to tax. However,
while grants of taxing authority must be strictlgnstrued, nothing prevents the
General Assembly from delegating taxing power t@rior jurisdictions in this
State, where such is its intent, as part of a gérmgmant of authority. Having
received the broadest plenary authority from theteSin a town charter that does
not contain language suggesting that the Genersémbly otherwise meant to
exclude the power to tax, the Town of Dewey Beaah the authority to levy a
business license tax, and relief from exerciseéhat authority must come through
the ballot, not this bench.

In this matter, various business esthblsnts operating in the Town of
Dewey Beach—specifically, Jimmy’'s Grille of Deweye&h, LLC, Bottle
Taproom, Inc., Coconuts-Waterfront, Inc., Dewey &eéaiquors, Inc., Nobeach,
Inc., and Rusty Rudder, LLC (the “Plaintiffs”)—cast the annual business
license fee imposed by the Town of Dewey Beach (th@wn,” or “Dewey
Beach”). The Plaintiffs argue that this licensfieg is effectively a tax—a tax that

the Town lacks the authority to impose. In additithe Plaintiffs contend that

1 M'Culloch v. State of Marylandl7 U.S. 316, 431 (1819).
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even if the Town does have the requisite taxingpautly, it has breached Section
21(d) of its Charter, as no referendum was heldagprove the tax at issue.
Because | find that the Town has the power to ira@business license tax on the
Plaintiffs, and that no referendum was requiredeurttie terms of the Charter, |
grant the Defendants’ Motion to Dismiss.
I. BACKGROUND

The Town’s Charter grants the Town Commissionegs‘éuthority to grant
licenses and impose fees for licenses, issue per@itd regulate any activity
within the corporate limits . . .%”In December 1993, the Town adopted a business
license fee program pursuant to Town Ordinance280.and codified in Chapter
117, Article | of the Town Cod&. The stated purpose of such a program is “to
protect and preserve the safety, health, peacanloless, good order and welfare
of the Town of Dewey Beach and its citizefisThe Town Code states, in relevant
part, that “[n]Jo person shall conduct or engagany trade, business or occupation
within the Town for which a license is required att first having obtained a

license therefor and having paid the license feesqibed.” The license fee

2 Town Charter § 23(a)(15).
 Compl. 1 19-20.

* Town Code § 117-1.

>1d. § 117-13(A).



Imposed is “related to the investigation, regulatamd enforcement of said license
activities.”

Between 2007 and 2013, revenues from the Town’'sness license fee
program were approximately $1 millidn. During this period, the Town has
purportedly failed to conduct any annual inspedian investigations of the at
least fifty entities that are subject to the Towhissiness license progrdmThe
Plaintiffs sent a letter to the Town, asking forealuction in business license fee
rates “to a level reasonable in light of the actoabts of regulating those
businesses.” However, according to the Plaintiffs, “[tlhe Towras failed and
refused to reduce or refund any business liceresspdil by [the] Plaintiffs*®

On February 26, 2013, the Plaintiffs filed a VadiClass Action Complaint
(the “Complaint”), contesting all fees imposed betw 2007 and 2013. The
Plaintiffs argue that, since the license fee ctdldcis unrelated to the cost of
“‘investigation, regulation, and enforcement,” theg is in fact a business license

tax, that the Town lacks the power to impose sutdxaand that even if the Town

°1d. § 117-1.

" Compl. § 25. Plaintiffs contend that “the Towra$h assessed business license fees as high as
$10,780.”Id. at { 2.

®1d. at 11 24, 35.

°1d. at 1 32.

0.

1 Named Plaintiffs have incurred business licensss feetween 2007 and 2013 as follows:
Jimmy’s Grille of Dewey Beach, LLC ($8,330); Bottleaproom, Inc. ($29,261); Coconuts-
Waterfront, Inc. ($13,651); Dewey Beach Liquorsg.Ii$12,562); Nobeach, Inc. ($27,542);
Rusty Rudder, LLC ($41,701)d. at 11 8-13.
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has the authority to tax the Plaintiffs, the Tovas bbreached its Charter by not first
holding a referendurtf. The Plaintiffs seek declaratory and injunctivéefe as
well as an accounting, and an order granting themfund of fees paid between
2007 and 2013

The Defendants—the Town, Mayor Diane Hanson, anthr@igsioners Joy
Howell, Courtney Riordan, Anna Legates, and Garyuldia—have moved to
dismiss the Plaintiffs’ Complaint. The Defendané&ve conceded, for purposes of
their Motion only, that the business license feposed on the Plaintiffs should be
construed as a taX. Because, according to the Defendants, to impasie 3 tax is
within the Town'’s authority, this matter should dismissed. For the reasons that
follow, | grant the Defendants’ Motion to Dismiss.

II. STANDARD OF REVIEW

A motion to dismiss pursuant to Court of ChancenfeRL2(b)(6) “will be

granted if there are no reasonably conceivableigistances that would entitle the

15

[plaintiff] to recover.”™ In considering the motion before me, | must “draliv

reasonable inferences in favor of the [p]laintdhd accept all well pled factual

121d. at 1 4-5, 26-28, 31, 58; Pls.” Answering Br. atlB3

13 Compl. 7 6.

1 Defs.’ Op. Br. at 1.

15 ENI Holdings, LLC v. KBR Group Holdings, L|.2013 WL 6186326, at *4 (Del. Ch. Nov.
27, 2013) (citingCent. Mortgage Co. v. Morgan Stanley Mortgage Gapitoldings, LLC 27
A.3d 531, 536 (Del. 2011)).

5



allegations as true’® In addition to considering those facts allegedttie
Plaintiffs’ Complaint, | consider the Town Chartend Town Code, which the
Plaintiffs have incorporated into their Complaigtreference.
1. ANALYSIS

This Motion to Dismiss involves a matter of statytinterpretation. It is
well-settled under Delaware law that, if the statyt language at issue is
“‘unambiguous, then there is no room for judicialerpretation and the plain
meaning of the statutory language controlsHowever, if the language at issue is
ambiguous, i.e. “if it is susceptible of two reaable interpretations or if a literal
reading of its terms would lead to an unreasonaleabsurd result not
contemplated by the legislatur€, then the motion to dismiss must be derfed.
When construing a grant of authority from the l&gige to an inferior unit of

government purporting to convey a power to taxhsacgrant must be strictly

8 Paul v. Delaware Coastal Anesthesia, LLZD12 WL 1934469, at *1 (Del. Ch. May 29,
2012).

YCML V, LLC v. Bax28 A.3d 1037, 1041 (Del. 2011) (internal quotatinarks omitted)see
also Borden, Inc. v. City of Lewek989 WL 147366, at *2 (Del. Super. Nov. 13, 198¥)the
language of a statute is clear and unequivocatettseeno room for statutory construction and
judicial inquiry should come to an end.”).

8CML V, LLG 28 A.3d at 1041 (footnote and internal quotatitarks omitted).

19 Kahn v. Portnoy2008 WL 5197164, at *3 (Del. Ch. Dec. 11, 2008nportantly, the Court
must not choose between reasonable interpretatbrembiguous contract provisions when
considering a motion to dismiss under Rule 12(b)(6) . Because any ambiguity must be
resolved in favor of the nonmoving party, defendaaute not entitled to dismissal under Rule
12(b)(6) unless the interpretation of the cont@ttwhich their theory of the case rests is the
only reasonable construction as a matter of law.”) t(fote and internal quotation marks
omitted).
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construed, with ambiguity resolved in favor of ttexpayer® The Charter,
however, must be construed to convey the authtwityax where the intention of
the legislature to so grant is manifé'st.

A. The Town’s Taxing Authority

The General Assembly has the inherent power to taxgs, constrained by
the limits imposed by the Delaware ConstitutidnPolitical subdivisions, such as
The Town of Dewey Beach, enjoy exercise of polioevgrs and other sovereign
authority, including the power to tax, only to tent authorized by the General

Assembly, via the subdivision’s charter or othepfis The parties here agree to

20 Consol. Fisheries Co. v. MarshaB2 A.2d 426, 429 (Del. Super. 1943jfd, 39 A.2d 413
(1944).

2L |d. (“The primary rule of construction, is to arrive tte intention of the legislature as
expressed by the language used; and that intentioexry clearly ascertainable, will prevail over
the literal sense and precise letter of the stajute

2 Harvey v. City of Newark2010 WL 4240625, at *4 (Del. Ch. Oct. 20, 2010)he General
Assembly, of course, has the ‘inherent power toy léaxes, except as constrained by the
[Delaware and national] Constitution[s],” and téoal municipalities to do the same(fpotnote
omitted) (quotingTown of Fenwick Island v. Sussex Sands, 290 WL 161177, at *2 (Del.
Super. Sept. 18, 1990)).

3 See, e.g.Dunn v. Mayor & Council of City of Wilmingto219 A.2d 153, 155 (Del. 1966)
(“The time-honored rule is that the legislature mvalidly delegate to a municipal government,
Pro tempore, the exercise of police power withg bobundaries . . . .”)Simon v. Town of
Seaford 197 A. 681, 685 (Del. 1938) (“It is well settledthis State that a municipal corporation
has no power except by express legislative grariiydair and necessary implication because of
being incident to the powers expressly grantedssemtial to carrying them out.j{arvey, 2010
WL 4240625, at *4 (noting that the General Assenmblgmpowered to grant municipalities the
power to levy taxes)Paul Scotton Contracting Co., Inc. v. Mayor & Coliraf City of Dover
301 A.2d 321, 326 (Del. Ch. 1972)f'd, 314 A.2d 182 (Del. 1973) (“A special assessmgnk i
agree, an exercise of the taxing power which isegeexclusively in the legislature. However, it
is a power which may be delegated by the legisgatarmunicipal corporations which are, of
course, merely instrumentalities of the state foe better administration of public affairs.”);
Poynter v. Walling177 A.2d 641, 646 (Del. Super. 1962) (discussihg general principle that
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that which is obvious: the Town Charter does nottaim a specific grant of the
power to assess a business license tax, and nogvtr of such power outside the
Charter exists. Instead, the Town relies on tlaatgof authority from the General
Assembly in the “all powers” clause of the Charterdemonstrate its taxing
authority. The Town’s Charter, which has undergmeseral amendmerfs,
contains the following broad “all powers” clauseSaction 4(b):

The enumeration of particular powers by this Chatall not be held
to be exclusive, or to restrict in any manner tlenegal powers
conferred herein, but in addition to the powersneartated herein,
implied hereby, or appropriate to the exercisedbgrit is intended
that the Town of Dewey Beach shall have, and magratse all
powers which, under the Constitution of the StdtBe@aware, which
[sic] would be competent for this Charter to speaify enumerate.
All powers of the Town of Dewey Beach, whether egsed or
implied, shall be exercised as prescribed by thar@r; or, if not
prescribed herein, by ordinance or resolution ef@mmissioners.

The Plaintiffs argue that only a specific grantaothority may convey the
power to tax, and that a general “all powers” actaissinsufficient to convegany
taxing authority. The Plaintiffs rely on the supemuated but thoughtful
consideration of this issue @onsolidated Fisheries Co. v. Marshall

Where a municipality or other local authority atfgmto exercise the

power of taxation, it must show the legislative raat for the exercise

of the power in the words of the grant. The granpewer will be
strictly construed, for the reasonable presumpsaihat the State has

a municipal corporation possesses only such powsrsre granted by the legislature, and
possesses no inherent police power”).

4 Defs.’ Op. Br. at 4.

25 Town Charter § 4(b).



granted in clear and unmistakable terms all thaiténded to grant.
The general principle is well settled that revelaves are not to be so
construed as to extend their provisions beyonctkbar import of the
language used, or to enlarge their operation g0 asnbrace matters
not specifically pointed out, although standing m@oclose analogy.
In every case of doubt, therefore, such statutescanstrued most
strongly against the taxing power, and in favothaf citizen, because
burdens are not to be imposed, or presumed to pesed, beyond
what the statutes expressly and clearly imfort.

According to the Plaintiffs, this passage demonss$rahat the Town needs a
specific grant of power or legislative warrant i@eeise taxing authority. In fact,
Plaintiffs contend that, in accordance with the own law, taxing power must be
granted expressly, such that the word “tax,” or sorariation of that word, is
used® Accordingly, Plaintiffs assert that Section 4i)nsufficient to provide the
Town with taxing authority? However, the rationale @onsolidated Fisheries
explicitly cabined by the caveat that the striahgtouction called for is not such as
to defeat legislative intent; indeed, vindicatiohsoch intent is the point of the
exercise of statutory constructiorConsolidated Fisheriedirects that ambiguity
be construed against a grant of the authority 19 bat otherwise “the rules

governing the construction of tax statutes areséa®me which govern any other

26 Consol. Fisheries Co. v. MarshalB2 A.2d 426, 429 (Super. Ct. 1943ffd, 39 A.2d 413
(1944).

2’ pPls.” Answering Br. at 6-8; Oral Arg. Tr. 18:21:49“[I]f you are going to find the power to
tax, you have to find it in the express[] wordsacjrant somewhere . . . not just in an all powers
clause. . ...

28 Oral Arg. Tr. 18:17-19:8.

29 pls.’ Answering Br. at 7-8.



statute . . .

Nothing in our case law supports the rule progobg the
Plaintiffs, which is that a power to tax cannot ¢t@nveyed in a general “all
powers” grant, provided that such a grant, reath@context of the charter as a
whole, makes such an intent on the part of theslatire clear.

In fact, courts addressing this issue have founthéocontrary. A charter
provision similar to Section 4(b) has been foundthig Court toexplicitly grant
the City of Dover the authority to levy special essments—“an exercise of the
taxing power'—even when strictly construgd.In Paul Scotton Contracting Co.
v. Mayor and Council of the City of Doyeghe Court noted that “[e]Jven under a
rule of strict construction it is clear . . . thjétis section] was intended to grant the
City of Dover broad powers to act in the absencexress provisions in the

charter,” including the power to levy a special émsessmenit. Similarly, inKorn

v. New Castle Countythis Court noted that the County’s charter, “liag] the

%0 Consol. Fisheries32 A.2d at 429.
31 paul Scotton Contracting Co., Inc. v. Mayor & Coilrd City of Dover 301 A.2d 321, 326
(Del. Ch. 1972)aff'd, 314 A.2d 182 (Del. 1973).
%21d. at 325. Then-Vice Chancellor Marvel reasoned, thatsuant to Section 3 of the Dover
charter:
The City of Dover is granted not only enumeratedvg@s but those “* * *
implied thereby * * *” or “* * * gppropriate to theexercise thereof * * *". In
addition, Section 3 grants “* * * all powers whi&h * it would be competent for
this charter specifically to enumerate.” And altpbuinowhere in the Charter is
the term “home rule” used, | note a similarity enmjuage between the above
qguoted provisions of the charter of the City of Bowand the recently enacted
home rule provisions found in 2Pel. C. 8§ 801 et seq., which allow
municipalities to amend their own charters to corife* * all powers which,
under the Constitution of this State, it would bempetent for the General
Assembly to grant by specific enumeration.”
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County with wide authority to ‘assume and have pivers which, under the
Constitution of this State, it would be competemtthe General Assembly to grant

by specific enumeration and which are not deniedthjute,” included “the power
to tax and spend for the general welfare of thenBdsi residents®® Consistent
with the rationale ofPaul Scottonand Korn, the Delaware Supreme Court has
acknowledged that “where a charter . . . has drp@kers’ provision, the specific
provisions of the charter must be ‘read . . . #imaation on governmental power,
and not as a grant of specific power§.” must turn, then, to the language of the
Charter itself to see whether its language, reatsiantirety and strictly construed
in favor of the Plaintiffs, conveys the power toy¢he tax in question.

Dewey Beach was not incorporated until 188previously existing as a
free-wheeling, unincorporated beach area southetfoBoth. The Charter grants
the Town “all powers which, under the Constitutminthe State of Delaware, [it]
would be competent for this Charter to specificatiyumerate,” except those
limited by the Charte® Specifically, the “all powers” clause in Sectid(b)

provides:

The enumeration of particular powers by this Chastall not be held
to be exclusive, or to restrict in any manner tlenegal powers

33 Korn v. New Castle Cnty2005 WL 2266590, at *9 (Del. Ch. Sept. 13, 20@fjoting 9Del.
C.§1101(a)).

3 Harvey v. City of Newark2010 WL 4240625, at *9 (Del. Ch. Oct. 20, 201@)dting Schadt
v. Latchford 843 A.2d 689, 693-94 (Del. 2004).

% Defs.” Op. Br. at 4.

% Town Charter § 4(b).
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conferred herein, but in addition to the powersneartated herein,

implied hereby, or appropriate to the exercisedbgrit is intended

that the Town of Dewey Beach shall have, and magratse all

powers which, under the Constitution of the StdtBelaware, which

[sic] would be competent for this Charter to specificalyumerate.

All powers of the Town of Dewey Beach, whether egsed or

implied, shall be exercised as prescribed by thar@r; or, if not

prescribed herein, by ordinance or resolution ef@mmissionery.
Such powers include the power to tAx.The Delaware Legislature’s power to
delegate taxing authority to its municipalitiesivsll-settled and not at issue héte.
Further, no Charter—or Constitutioffa-provision limits the Town’s authority to
iImpose the business license tax at issue. In ethats, the General Assembly has
explicitly granted to Dewey Beach all powers whitleould, consistent with our
Constitution, grant. This includes, necessarlig, power to levy a business license

tax, unless some other section of the Charter ¢ansiply be read to limit the

Town’s authority in this regard.

¥7d.

3 See generally Korn v. New Castle Cn005 WL 2266590 (Del. Ch. Sept. 13, 200%3ul
Scotton Contracting Co., Inc. v. Mayor & Council @ity of Dover 301 A.2d 321 (Del. Ch.
1972),aff'd, 314 A.2d 182 (Del. 1973).

3 See, e.gHarvey, 2010 WL 4240625, at *4 (“The General Assembly,colrse, has the
‘inherent power to levy taxes, except as constrhlmethe [Delaware and U.S.] Constitution[s],’
and to allow municipalities to do the same.”) (fomte omitted) (quotingilown of Fenwick
Island v. Sussex Sands, Int990 WL 161177, at *2 (Del. Super. Sept. 18, 3pIaul Scotton
Contracting Co., InG.301 A.2d at 326 (“A special assessment is, | @gam exercise of the
taxing power which is vested exclusively in theiséggure. However, it is a power which may
be delegated by the legislature to municipal capons which are, of course, merely
instrumentalities of the state for the better adstiation of public affairs.”).

%0 See, e.g.Town of Fenwick Islandl990 WL 161177, at *3 (“The municipality may esise
that grant of power [to tax] as it sees fit, sogd@s it does not violate the Constitution.”).

12



The Charter contains three express provisionsimglad the Town’s taxing
authority. It is important to my analysis that ghesections, explicitly, are not
grants of taxing authority; instead, they are limitatioms, or clarifications of, the
Town’s authority to tax. First, Section 21(d) paes that “[nJo taxes or
assessments may be imposed on real or personarfyrar tax or assessment
rates changed unless approved by referendrécond, Section 23(b) provides:

Notwithstanding any provision in this Section orthis Act to the
contrary, the Town Commissioners shall have no paweuthority
to impose or require any fee, tax, license or peregarding use of
the beaches by persons for individual recreatipngboses?

Lastly, following a Town referendum, the Generals@&sibly amended Section
23(a) of the Charter in 2009 to include Sectiora@@);° which provides:

(@) Not by way of limitation upon the power vestedthe Town
Commissioners to exercise all powers delegatedhisyGharter to the
municipal corporation of the Town CommissionersDafiwey Beach
except as may expressly appear herein to the cgnbat, rathery
way of enumeration and for purposes of claritthe Town
Commissioners are vested by this Charter with étiewing powers,
which may be exercised by said Commissioners inntieeest of good
government and the safety, health, and welfarehef Town, its
inhabitants and affairs, that is to say:

* % *

(16) To levy and collect tax upon the renting oasleg of

residential property located within the municipaubdaries of

Dewey Beach, except that no accommodations tax afor

residential rental shall be collected upon a vatehtal

agreement or valid lease agreement with an iniéah of at

* Town Charter § 21(d).
*21d. § 23(b).
*3Pls.” Answering Br. at 8-9; Defs.’ Reply Br. at 8.
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least one (1) year. The accommodations tax orsidamwtial
rental shall be as set from time to time by the @ussioners of
Dewey Beach, but not to exceed three percent (3%)eorent
or lease amount unless approved by referendurff. . .

These are the only provisions of the Charter partgito taxation that relate
to the matter before me. Section 4(b), in coneath the additional Charter
provisions that address the Town’s taxing authpsfyecifically Sections 21(d),
23(b), and 23(a)(16), demonstrate that the Chagi@i as a whole does not limit
the broad taxing authority granted under the “allvprs” clause so as to preclude
the levy of a business license tax. The firsthedse provisions, Section 21(d),
requires that any tax or assessment, or change=othen real or personal property
be approved by referenduth. The second provision, Section 23(b), limits the
Town’s ability to tax the use of beacH8sThese two provisions clearly impose
limitations on the Town’s broad taxing authorityagted in Section 4(b).

The third of these provisions, Section 23(a)(1&jdresses the Town’s
ability to “levy and collect tax upon the renting d¢easing of residential

property.”’ At first blush, this provision seems not to lintlite Town’s broad

taxing authority, but instead, to explicitly grahe Town specific taxing authority

“Town Charter § 23(a)(16) (emphasis added).
*°1d. § 21(d).

*°1d. § 23(b).

*"1d. § 23(a)(16).
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to collect an accommodation t&k.If Section 4(b) grants general taxing authority
to the Town, as | have found, Section 23(a)(16) ldiounder this reading, be
surplusage. However, the prefatory language toic@e23 reads: “[n]ot by way of
limitation upon the power vested in the Town Conwmasers to exercise all
powers delegated by this Charter to the municipabparation of the Town
Commissioners of Dewey Beach except as may expreggiear herein to the
contrary, but, ratheloy way of enumeration and for purposes of clatiye Town
Commissioners are vested by this Charter with ¢tleviing powers . . . * This
language provides explicitly that Section 23(a)(i6hot to be read as a grant of
taxing power, but rather as an enumeration of auece of the Town’s power to
raise revenue. The section then goes dmmib the Town’s authority to collect an
accommodation tax, restricting its application toors-term leases only and
subjecting taxes greater than 3% of the rental atntmuthe referendum process.
Thus, reading Section 4(b) in conjunction with théisree sections demonstrates
that the Charter operates by granting the Town d@athority to tax, and then
limiting and clarifying that authority where the @&al Assembly has deemed

appropriate. In fact, it is these limitations oax tauthority that would be

8 In fact, the synopsis to House Bill 51, the acomtihg the Town Charter to add Section
23(a)(16), states that the purpose of the act & &uthorize” the Town to levy an
accommodations tax. PIs.” Answering Br. Ex. C.

9 Town Charter § 23(a) (emphasis added).
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surplusage, if Section 4(b) did not grant broadniguauthority, as | have fourtd.
Further, the limitations imposed do not apply tauainess license tax.

The Plaintiffs argue that this Court’s holdingHiarvey v. City of Newaris
controlling here, and indicates that an “all powelause is insufficient to convey
plenary tax authority, given the further treatmehtthe taxing authority in that
charter. | findHarveydistinguishable, however. Harvey, the Court addressed
Sections 7 and 34 of the 1951 Newark Charter. i@e@t entitled “Powers of the
City,” provided that:

The City of Newark shall have all the powers grdnte municipal

corporations and to cities by the Constitution gederal laws of the
State of Delaware together with all the implied posvnecessary to
carry into execution all the powers granted.

* k% %

The enumeration of particular powers by this Chastall not be held
or deemed to be exclusive, but, in addition togbeers enumerated
herein, implied thereby, or appropriate to the eiser thereof, it is

intended that the City of Newark shall have and reagrcise all

powers which, under the Constitution of the StateDelaware, it

would be competent for this Charter specificalletmmerate. . >

Section 34 of the 1951 Charter, entitled “PoweRéase Revenue,” provided that

0 See, e.g.Chase Alexa, LLC v. Kent Cnty. Levy Co@91 A.2d 1148, 1152 (Del. 2010)
(“[W]ords in a statute should not be construedwaplssage if there is a reasonable construction
which will give them meaning, and courts must dsera purpose to the use of statutory
language, if reasonably possible.”) (quotidgeanport Industries, Inc. v. Wilmington Stevedores
Inc.,636 A.2d 892, 900 (Del. 1994)). The Plaintiffseatpt to show that other sources of taxing
authority exist—pointing to statutory grants of fh@ver to assess a realty transfer tax and home
rule tax authority (the latter of which will remawunavailable to Dewey Beach unless its
population should grow to 1,000)—and thus thattéxepower limitations in the Charter do not
amount to surplusage under Plaintiffs’ reading dct®n 4(b). | find this argument
unpersuasive; in fact, a non-sequitur.

*1 Harvey, 2010 WL 4240625, at *8 (quoting 1951 Charter §fphasis omitted).
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The Council shall have the power to levy and collaxes on real
property with the limits of the City, except thathih is not
assessable and taxable by virtue of any law oSthge of Delaware . .

. The Council shall have the right to grant @iuse, and to charge
fees for licenses, or permits for traveling shoars] other businesses
of any description within the limits of the Cityg tontrol their use of
any property within the City. The Council shak@lhave the power
to levy and collect franchise fees and to imposeeserentals on
sanitary sewers.

All manufacturing plant@mploying ten or more employdesreafter
established within the City of Newark or broughtthwn the
boundaries of the City of Newark by virtue of th@option of this
Charter, or by virtue of any future extension afisdaoundarieshall
be exempt from City taxation for a term of ten gdaom the time said
plants are established or brought within the boumnegof the City of
Newark

The Council shall have the power by ordinance lmnatliscounts for

early payments of taxes, to impose reasonable feshabnd

forfeitures for tax delinquencies, and to reviewd @®termine proper

and appropriate properties to be exempt from tarati

The Council shall have the power to fix the ratess dgeneral utility

services operated by the City and to collect ail@@trevenues from

such utility services for the benefit of the City.
The Harvey Court held that Section 34 acted as an exclusiaaang authority
from Newark’s broad “all powers” clause containedSection 7, reasoning that
“[b]y its plain terms, 8§ 34 spells out certain posvéghat the City has to levy taxes.
Likewise, it also plainly limits those powers, masitably by limiting Newark’s

ability to collect ‘more than $100,000" in propertaxes annually and by

exempting certain manufacturing plants from taxatiaring their first ten years of

*2|d. at *8-9 (quoting 1951 Charter § 34 (emphasis ajjded
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operation in Newark>® Thus, the Charter iklarvey was interpreted to exempt
taxation from the conveyance of authority under “diepowers” clause, because
tax authority was explicitly provided for—and autized within—a discrete
section of the Charter.

| find Harvey inapplicable here, for two reasorsrst, Harvey was decided
understare decisis® In Delaware Power & Light Co. v. City of Newardecided
in 1958 soon after the charter language at issuge emacted—then-Chancellor
Seitz, interpretinghe same town charteheld that Newark had only limited taxing
authority® In rejecting Newark’s position that it held plepauthority to tax, the
Harvey Court noted that “[flor various reasons | discussjuding the doctrine of
stare decisisNewark’s attempt to escape its own history and haeeconclude
that Chancellor Seitz and all the members of thevddk City Council and their
legal advisors until this case was filed were ol and did not understand how
plain Newark’s plenary taxing authority had beehadbng, is rejected® The

Court’s rationale for invokingtare decisiss explicit and compelling:

> |d. at *9.

>*1d. at *12.

%> See generally Delaware Power & Light Co. v. Cit\Nefwvark 140 A.2d 258 (Del. Ch. 1958).

*% Harvey, 2010 WL 4240625, at2. The Plaintiffs note that thelarvey Court bolstered its
holding by reference to numerous actions taken 60eyears following the Court’s 1958 ruling
in Delaware Power and Lighindicating that the City of Newark did not belkeit had general
tax authority. Although the Plaintiffs refer to r@n legislative history from the 2009
amendment of Dewey Beach’s Charter, which addedid®e23(a)(16), to demonstrate that the
Town “believed [it] could not impose a tax withaatspecific legislative warrant,” this pales in
comparison with the record iHarvey. Pls.” Answering Br. at 8-11. Moreover, the neto

18



When the law is rationally interpreted in good Hdtty the judiciary,

and legislative bodies . . . take further actionrefiance upon that

interpretation . . . future courts should not upkat interpretation and

subject citizens to a novel state of affairs atsodtth their reasonable
expectations as to the law’s meanifg.
Such considerations are absent here.

More fundamentally, the Dewey Beach Charter iscétmed differently, and
operates differently, from the city charter at ssaHarveyand Delaware Power
and Light. That charter contained an “all powers” clause,dso a specific grant
of taxing authority, with accompanying limitations,a provision entitled “Power
to Raise Revenue.” Construing that grant of taxmghority strictly, it was
reasonable to conclude that the General Assemidyn@ant to convey taxing
authority within the discrete section addressingtian, and not the “all powers”
clause. By contrast, Dewey Beach’s Charter, initeadto the “all powers”

clause, does not contain a specific grant of taxaathority, but only provisions

that limit or clarify the Town’s taxing powéf. Unlike Newark’s charter, the

suggests that Dewey Beach has been imposing aikes thot specifically mentioned in the
Charter—for instance, realty transfer taxes (intlgdefore such taxes were otherwise provided
for by statute)—for many years. Defs.’ Reply Br5a

>’ Harvey, 2010 WL 4240625, at *2.

%8 After noting that the “all powers” clause could bederstood as a “catch-all,” théarvey
Court acknowledged that, “as opposed to areasthieaGeneral Assembly left unaddressed by
the 1951 Charter and susceptible to gap fillingh®y ‘all powers’ language in § 7, it seems that
the General Assembly was focused on the City’'sngauthority, as is evidenced by the
inclusion of the limitation-redolent § 34 in theS9Charter.” Id. at *11 n.69. By contrast, in
the Town’s Charter, there is no specific grant afirng authority outside of the broad “all
powers” clause, only limitations and clarificationgn the Town’s taxing authority.
Consequently, as explained above, the “all powelalise in the Town’s Charter is not properly
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Dewey Beach Charter contains no discrete, limigeal apparently self-contained
separate section conveying taxing authority, wisiettion would be surplusage if
the General Assembly had meant to convey tax aityhander the “all powers”
clause. On those bases, | find tHarveyis inapplicable here.

Reading the Town Charter as a whole, strictly qoinsg it in favor of the
taxpayer, and in light of the applicable case laefind that the Charter delegates to
the Town the power to impose a business license tax

B. The Referendum Requirement

Having found that its Charter grants the Town atthd¢o tax the Plaintiffs,
| turn to the issue of whether the Town was regutehold a referendum before
imposing this business license tax, because thaistan reality, a property tax.
Pursuant to Section 21(d) of the Town Charter,d[tgxes or assessments may be
imposed on real or personal property or tax orssssent rates changed unless
approved by referendum?® The issue before me is whether the business license
assessment at issue is a tax on property upon whetlGeneral Assembly has

iImposed a referendum requirement in the Charter.

interpreted as acting as a “gap filler” or “catdh*abut as a specific grant of the Town’s
authority to tax except as otherwise limited by phevisions of the Charter and applicable law.
*9 Town Charter § 21(d).
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The Plaintiffs contend that the method of calculgtithe tax at issue
qualifies it as a property ta%. In particular, Plaintiffs emphasize the method of
calculating the business license fee for food aewklage service establishments,
which is derived from a “$273 base fee, plus $6gm¥son, based on Fire Marshal
occupancy.® Similarly, residential property rentals, as wasl motels and hotels,
are charged a base fee, plus an additional feeqmn® Because the tax is
indirectly related to the size of the improvememp®n a property devoted to the
business, argue the Plaintiffs, the business leeassessment is in reality a
“property” tax, in the broad view of that tefth.

This calculation, tied as it is to the manner aoopg of the trade in which
the owner is engaged, does not transform the k&siheense tax into a real or
personal property tax: the tax is not rendered ensqnal or real property, or the
value thereof, but on the grant of a right to cartdbusiness or pursue an

occupation. In fact, most business organizatioascharged a flat rate, depending

® Oral Arg. Tr. at 21:3-15 (“[l]n the context of thparticular lawsuit and the particular license
fee, the fee is calculated based upon the sizewf facility, the fire marshal occupancy of your
business, or the type of business you conduct. tAade are all, in my view, personal property
rights that you possess as an owner of a businBss.size of your facility, how you operate fit,
are your bundle of rights, your personal properghts, and the Town is now taxing those
personal property rights . . . . [I]t may not lealrproperty, but if it's not personal propertyerh
what is it?”).

®L Town Code § 117-13(B)(5).

°21d. 88§ 117-13(B)(1), (2).

®3 plaintiffs argue that “Delaware courts have inteted the concept of property broadly for the
purposes of taxation,” citin§tate v. Pinderl08 A. 43, 45 (Del. Ct. Gen. Sess. 1919), a datis
addressing whether individual income constitutegperty under Delaware’s income tax law.
Pls.” Answering Br. at 15.
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on their specific trade, business, or occupatiofror instance, package stores are
charged $2,180, realstate brokers are charged $382, and “large” imtostail
businesses, defined as five or more employeesalae charged $382. This
payment scheme, as well as the Town Code providrans which the program
derives, demonstrate that the business licensergogs designed to extract
payment from those “conduct[ing] or engag[ing] imyatrade, business or
occupation” requiring a licen$&. The tax is not levied on personal property such
as goods held for sale, nor upon the value of¢la#ty, improvements, and fixtures
of the location at which the trade is engagedfab, an individual could buy the
largest hotel or most happening nightspot in Def&egch and pay no tax upon the
realty, improvements, and fixtures of those presjiggnder this business license
tax provision, simply by choosing not to operatasth businesses. As such, the tax
at issue is not a property tax—-“one clearly an@atly on property’—but instead
an occupation or license tax “imposed on the vealynaction of the person taxed
in performing the act or occupation in questiéh.Therefore, no referendum was

necessary, and the Town is not in breach of itst€ha

% Town Code § 117-13(B).

®51d. 88§ 117-13(B)(3), (6), (9).

%d. § 117-13(A).

" Am. Tel. & Tel. Co. v. Everett52 A.2d 295, 299 (1959) (“[T]he name given t@ais not the
controlling factor in determining its nature, a peoty tax being one clearly and directly on
property while an occupation tax is imposed on ‘b&intary action of the person taxed in
performing the act or occupation in questions$ge id. (holding that a tax constituted an
occupation tax, and not a property tax, where ‘tiwe clearly does not fall directly upon
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V. CONCLUSION

Although ‘it is clearly settled in Delaware thatraunicipal corporation has
no authority beyond that which is expressly grantaidly implied or indispensible
to its declared objects and purpos®sand that grants of taxing authority are
strictly construed in favor of the taxpayer, itciear in this instance from looking
at the unambiguous language of the Charter as devihat the Town has been
granted broad taxing authority, constrained only thgse limitations inherent
within the Charter, as well as those necessitayettid Delaware and United States
Constitutions. None of those limitations are aggddle here. Accordingly,
assuming that the business license fees imposatiebyfown constitute, in fact,
taxes, | find that the Town has the authority to/lbusiness license taxes upon the
Plaintiffs. Furthermore, the Town Charter did metjuire that the Town hold a
referendum before adopting this business license Tdnerefore, the Defendants’
Motion to Dismiss is granted. An appropriate Ordaccompanies this

Memorandum Opinion.

plaintiff's lines of wires or transmitters as sualit is rather imposed on the occupation of being
engaged in the telephone business, whether as pleasee or otherwise . . .").

® paul Scotton Contracting Co., Inc. v. Mayor & Coilraf City of Dover 301 A.2d 321, 324
(Del. Ch. 1972)aff'd, 314 A.2d 182 (Del. 1973).
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