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l. SUMMARY

The Plaintiff, a stockholder in NetSpend Holdingsc., asks me to
preliminarily enjoin an acquisition of that corptbom by Total System Services,
Inc., scheduled to close on Friday, May 31, 20T8e Plaintiff has demonstrated
that a reasonable likelihood exists that the sgescess undertaken by the
NetSpend Board—which included lack of a pre-agregmmarket canvass,
negotiation with a single potential purchaserarmdie on a weak fairness opinion,
agreement to forgo a post-agreement market cheolt, agreement to deal-
protection devices including, most significantly, don’t-ask-don’t-waive
provision—was not designed to produce the bestepfar the stockholders.
However, because the injunction requested presantpossibility that the
stockholders will lose their chance to receive bssantial premium over market
for their shares from Total System Services, arwhbge no other potential bidders
have appeared, | find that the Plaintiff has fatedlemonstrate that the equities of
the matter favor injunctive relief. Therefore, tRRintiff's request that | enter a

preliminary injunction is denied.



II. BACKGROUND FACTS
A. The Parties

Plaintiff Brenda Koehler is a current stockholdéNetSpend Holdings, Inc.
(“NetSpend”)! Defendant NetSpend is a publicly traded, Delawamoration
that provides reloadable prepaid debit cards amanfiial services to consumers
who do not have traditional bank accounts or wHg om alternative financial
services. NetSpend’s principle offices are located in Ausfiexas’

Defendants Daniel R. Henry, Andrew W. Adams, Thomad/cCullough,
Daniel M. Schley, Alexander R. Castaldi, FrancidcdRodriguez, Ann Huntress
Lamont, and Stephen A. Vogel serve as directors N@iSpend’s Board.
Collectively, | refer to these Defendants as theodRl” or the *“Individual
Defendants.” Each of the Individual Defendantansndependent director except
for Henry, who serves as NetSpend’'s Chief Execufdféicer> Four of the
Individual Defendants are affiliated with NetSpendlargest stockholders:
Rodriguez and Castaldi are managing directors af Bartners Inc., which is the
management company associated with JLL Partnersl Fun L.P. and JLL

Partners Fund V, L.P. (“*JLL"), NetSpend's largasickholder, which owns 31.1%

1 At oral argument, Plaintiff's counsel representedt Koehler owns only a “couple hundred”
sharesSeeOral Arg. Tr. 32:20-21.
zTrans. Aff. of Brian D. Long, Ex. 2, Proxy at 3®pr. 12, 2013 (“Long Aff.”).

Id.
* Trans. Aff. of Christopher N. Kelly, Ex. 2, May 2013 (“Kelly Aff.”).
® Long Aff. Ex. 1, Deposition of Daniel Henry 8:4-Bpr. 5, 2013 (“Henry Dep.”). Henry has
been NetSpend’'s CEO since 2008. Henry Dep. 8:6FPtbr to that, Henry had been retired for
one year. Henry Dep. 8:13-14.



of NetSpend stock, through its affiliated furfdé\dditionally, Adams and Lamont
are managing directors of Oak Management Corpintrestment manager of each
of the Oak Funds, which owns 16% of NetSpend stockhe remaining three
independent directors have considerable busines§rsancial experiencg.

Defendant Total System Services, Inc. is a Geocgigporation with its
principle offices in Columbus, Georgla. Total System provides global payment
services to financial and nonfinancial institutiorgenerally under long-term
processing contract8.Total System is the sole stockholder of Defendzeneral
Merger Sub, Inc. (“Sub”), a Delaware corporatioreated to effectuate Total
System’s acquisition of NetSpefid.For convenience, | refer to Total System both
singularly and collectively with Sub as “TSYS.”

B. Background on NetSpend

NetSpend was organized in 2004 and operated asatgicompany until

2010 Prior to becoming a public company, NetSpend diadussed a possible

j Long Aff., Ex. 2, Proxy at 5.

Id.
8 Schley is the former CEO of Foundation Source,, Ino-founder and managing director of
venture capital firm Dolphin Capital Group, andedior of Winder Farms, Inc. and Dynamic
Confections, Inc. Kelly Aff. Ex. 2, at 1-2. Mcdaolgh is the former COO of DST Systems,
Inc., former CEO of Garnac Grain Company, and forpartner with the consulting firm of
Arthur Young & Co. See id.at 1. Vogel is the CEO of Grameen America, Imd Aas more
than three decades of experience as an executivepanational managefSee idat 2.
° Long Aff., Ex. 2, Proxy at 30.



sale or merger transaction with several compametuding Strategic Co. A,
Strategic Co. B, and Strategic Co:*CNegotiations with some of these companies
were very advanced before the deals fell throug2007, NetSpend had executed
a merger agreement with Strategic Co. B when tleal Il apart because the
Office of the Comptroller of the Currency blockébtsale?’ In 2009, NetSpend
had negotiated a merger structure with Strategic Cdefore Strategic Co. C
changed its mind and withdreW. Later in 2009, NetSpend was in the middle of
negotiating a sale to Strategic Co. A when new legus made the deal
unattractive”® Ultimately NetSpend remained independent and ected an IPO

in October 2010 at $11.00 per shdre.

In 2011, the market price for NetSpend stock fedihsiderably, and
bottomed out at $3.90 per share in the third quaift¢hat year? Believing that
the market undervalued NetSpefidhe Board conducted two rounds of $25-
million stock repurchases in September 2011 andueep 2012° Even after
these repurchasing programs, the Board believediteanarket price of NetSpend

stock, then trading in the $7- to $9-per-share eanlid not accurately reflect the

13 Long Aff. Ex. 3, Deposition of Daniel M. Schley:18-18:11, Apr. 4, 2013 (“Schley Dep.").

Y Henry Dep. 10:17-12:9. At the time, NetSpend stilsa private company, and the price was
$10.00 per shardd. at 11:18-22.

°|d. at 37:6-14.

'°|d. at 50:2-15.

7 Long Aff., Ex. 2, Proxy at 31.

18 Kelly Aff. Ex. 4.

19 Long Aff. Ex. 2, Proxy at 34; Henry Dep. 23:13-25.

20 Long Aff., Ex. 2, Proxy at 31.



Company’s long-term potential valGe. As a result, the Board explored several
possibilities for enhancing stockholder value, uddhg additional stock
repurchases, a self-tender offer, or a possibke stithe Compan§? The Board
concluded that selling the Company at that timegany 2012, would not realize
the full value of NetSpend’s potential for the &ioclders due to NetSpend's low
stock price’® As a result, the Board determined that it washi stockholders’
best interest to maintain NetSpend as an indepégnuiglicly owned entity?
Throughout 2011 and 2012, NetSpend was contacgtechuitiple entities
that wanted to gauge NetSpend’'s interest in an M&#nsaction. In 2011,
Strategic Co. E approached NetSpend to discuss sailpp® acquisition, but
Strategic Co. E declined to make a Bid.In 2012 four companies contacted
NetSpend to discuss an M&A transaction. First, iydmad a dinner, set by an
investment banker, with an executive from Strat€gpc F to discuss Strategic Co.
F’s interest in acquiring NetSpeftl.Strategic Co. F likewise declined to submit a
proposal for NetSperfd. Second, NetSpend’s CFO received a call from &jiat

Co. G to discuss whether NetSpend was for ‘8al8trategic Co. G never made a

L Long Aff., Ex. 2, Proxy at 31.
221d.

231d. at 31-32.

24 1d.

> Henry Dep. 50:19-51:23.
261d. at 52:3-9.

271d. at 52:8-9.

81d. at 57:7-59:4.



bid for NetSpend. Third, the NetSpend Board reg&n opportunity to merge, on
an equal basis, with a strategic partner, Strate@ic C*° In May 2012,
representatives from Strategic Co. C (which haduyes a merger with NetSpend
in 2009) expressed renewed interest in pursuingam@saction with NetSperid.
Henry discussed merging NetSpend and StrategicCCon an equal basis with
Strategic Co. C representativés.NetSpend decided not to pursue a merger of
equals with Strategic Co. C for several reasonduding NetSpend’s belief that
NetSpend stock was undervalued while Strategic@Z® stock was overvalued.
Under the informal merger proposal, NetSpend stolcldrs would receive
Strategic Co. C stock in exchange for their shatekttle to no premium over
NetSpend’s market pric. NetSpend’s directors also viewed a merger with
Strategic Co. C as risky because Strategic Co.dCld®st a significant percentage
of its leadership team; Strategic Co. C’s stock fadsg; and Strategic Co. C had
70% of its revenues coming from a single, thus ieairle, source, Walmatt.

Henry informed Strategic Co. C that NetSpend haudee to continue as a stand-

291d. at 35:8-39:18, 42:2-10.

22 Schley Dep. 22:45-25; Long Aff., Ex. 2, Proxy &t 3
Id.

%2 Henry Dep. 42:23:43:17; Schley Dep. 25:2-25.

33 | ong Aff., Ex. 2, Proxy at 32.

34 Schley Dep. 25:17-25; Henry Dep. 42:16-44:3.

8



alone entity®® Finally, NetSpend received an inquiry from TSY#ich | discuss
below.

C. NetSpend Explores Aiding its Largest Stockholdeslling their Shares

Around the same time that the Board was considehegabove strategic
alternatives to maximize the stock price, NetSpemao largest stockholders, Oak
Fund and JLL, expressed an interest in disposirteif stock in the Compari.
In early 2012, JLL owned approximately 31% of Netfqbs stock and held two
NetSpend Board seats, filled by Rodriguez and @#staOak Fund owned more
than 30% of the Company before distributing muchi$take in NetSpend to Oak
Fund’s investors, retaining a 16% interest and Board seats, filled by Adams
and Lamont?

In late August and early September 2012, JLL advidetSpend’'s Board
that it was interested in selling all or a sigrafit portion of its interest in

NetSpend? Fearful that JLL’s sale of twenty million sharmas the open market

% | ong Aff., Ex. 2, Proxy at 32.

4.

37 Schley Dep. 30:10-31:6; Henry Dep. 28:1-4.

% In early 2012, Oak Fund was NetSpend’s largestksmider, owning more than 33 million
shares. Id. at 29:21-30:5. In February 2012, Oak Fund digted eleven million of its
NetSpend shares to Oak Fund’s investors. Oak Fetathed approximately 32% of NetSpend’s
stock and controlled two board seats, filled by batmand Adams. Schley Dep. 32:14-17, 33:7;
Long Aff. Ex. 2, Proxy at 32. In August 2012, Oaknid distributed an additional eleven million
NetSpend shares to Oak Fund’s investors, reducia§g Gund’'s stake in NetSpend to
approximately 16%d.

%8 Schley Dep. 30:10-31:6.

¥d.



would depress NetSpend’s stock price, the Boardidddo assist JLL in privately
selling its securities to a single buy@r. To accomplish this end, the Board
authorized Henry to provide financial projectionstivo private equity firms that
had expressed an interest in acquiring JLL’s stakéetSpend! In granting this
authorization to Henry, the Board gave the expiiasgruction that the entire
company was not for safé.

Around the same time, NetSpend was interestedtending one of its most
Important service contracts with a company calleBEACash Express, Inc.
(“ACE”), which is, conveniently, controlled by JL'2.ACE is NetSpend'’s largest
distributor, and revenues generated from cardhsldequired at ACE locations
represent more than one-third of NetSpend’s rew&fiueNetSpend leveraged
JLL’s desire to dispose of its NetSpend stock a®@oortunity to negotiate an
extension of the ACE contratt. In NetSpend’s words, Henry informed JLL that
“the Company’s efforts to facilitate a sale of $teck owned by the JLL Funds
would be conditioned upon an extension of the tefnthe Company’s existing

services agreement with ACE . .%%.”

0 Schley Dep. 41:10-44:16.

1 | .ong Aff., Ex. 2, Proxy at 32.

*21d.

*1d. at 6, 33.

4 Schley Dep. 33:13-34:7 (describing the relatiopdiétween ACE and NetSpend); Long Aff.,
Ex. 2, Proxy at 6JLL owns 97% of ACE.Id.

> Henry Dep. 65:5-23; Schley Dep. 75:18-76:7.

¢ Long Aff., Ex. 2, Proxy at 33.

10



In November 2012, NetSpend’s independent directongt with
representatives from the two private equity firrRsivate Equity A and Private
Equity B*" Private Equity A and Private Equity B then executonfidentiality
agreements with NetSpend which contain standsgfitementé® These standstill
agreements prevent Private Equity A and Privatatizdgufrom seeking to acquire
or merge with NetSpend for a one- or two-year pef@lowing the agreements.
The standstill agreements also contain a clausequodlly known as a “don’t-ask-
don’t-waive” clause which prevents the contractipgrty from “directly or
indirectly request[ing] that Netspend [sic] or aofyits Representatives . . . amend
or waive any provision of this agreement (includihgs sentence) or otherwise
consent to any action inconsistent with [the stdhdsgreement].”® Neither
standstill agreement terminates upon the announueofeanother transaction.
Pursuant to these confidentiality agreements, Nei@pprovided non-public

information to Private Equity A and Private Equity”

“7|d. at 32-33; Long Aff., Ex. 4; Long Aff., Ex. 5.

8| ong Aff., Ex. 2, Proxy at 33; Long Aff., Ex. 4ping Aff., Ex. 5.

9 Long Aff., Ex. 4, Private Equity B Conf. Ag. { #réventing Private Equity B from seeking to
acquire or merge with NetSpend for a two-year phribong Aff., Ex. 5, Private Equity A Conf.
Ag. 1 7 (preventing Private Equity A from seekingacquire or merge with NetSpend for a one-
year period).

> Long Aff., Ex. 4, Private Equity B Conf. Ag. { Zong Aff., Ex. 5, Private Equity A Conf. Ag.
17.

>l Long Aff., Ex. 4, Private Equity B Conf. Ag. { Zong Aff., Ex. 5, Private Equity A Conf. Ag.
17.

>2 Long Aff., Ex. 2, Proxy at 33.

11



D. NetSpend Simultaneously Begins Negotiations witfSTS

Contemporaneous with NetSpend’s efforts to aid dilselling its shares,
NetSpend began exploring a possible sale of thep@ognto TSYS? Henry had
previously met with TSYS’s President and COO, TikdWpods, in June 2012.
During that meeting, Henry responded to a “geniacliry” from Mr. Woods by
telling him that the Company was not for sdle Woods requested that Henry
inform him if anything changed.

Several months later, in late September or eartpldr 2012, Woods called
Henry to express TSYS's interest in acquiring Net&p in a negotiated
transaction® Henry informed the NetSpend Board of TSYS'’s iesér and the
Board met to discuss a possible transaction witfS'<8 On October 30, 2012,
the Board decided that, “although no decision &kse sale of the Company had
been made,” entertaining negotiations with TSYS hhigesult in an attractive
opportunity for NetSpend stockholdéfs. The Board instructed NetSpend
management to meet with representatives from TSN& l@egin negotiations.

According to Henry, it was understood that he warddtinue facilitating a sale of

> TSYS reached out to Henry in late September diy éctober 2012 to discuss a possible
purchase of NetSpendd. The NetSpend directors decided to explore thesiples sale on
October 30, 20121d.

>*1d. at 32.

% d.

*°1d. at 33.

>7d.

8 1d.

12



JLL'’s stake in the Company (to Private Equity ARnvate Equity B) while the
Board explored a sale of the Company to TSYSBecause NetSpend had gone
through three advanced failed attempts to sellfiteefore (with Strategic Co. A,
Strategic Co. B, and Strategic Co. C), each of Wwhicsrupted the everyday
operations of the Company, the NetSpend directase wesitant to engage in a
sale process that they had no assurance wouldytdh o

In mid-November, NetSpend executed a confidenyiadigreement with
TSYS, and NetSpend provided forward-looking businpmjections to TSYS.
Shortly after, in late November, Private EquityrAlicated that it was interested in
purchasing JLL's 20% stake in the Company for $Q2@r share. A few days
later, on December 3, 2012, NetSpend receivedex igom TSYS indicating that
TSYS was interested in conducting an all-cash teotfer for 100% of NetSpend
shares for $14.50 per share (the “Indication oérest” or “lOI").** NetSpend’s
stock closed at $11.65 on the last trading dayrpgaoNetSpend’s receipt of the

|01.%® TSYS's $14.50 10l was conditioned on satisfactoiye diligence and

9 Henry Dep. 82:21-83:3.

® See idat 83:9-84:12 (“[U]nderstand, failed acquisitionr [Strategic Co. B] in 2008, okay.

A lot of time and energy spent with [Strategic ©J.in 2009 that went nowhere. Lots of time
and energy spent with [Strategic Co. A] in 201 tvant nowhere. . . . So, keep in mind, the
terms of the mindset of the board, the companyidor sale. And although TSYS certainly has
balance sheets to pay up for the business, a latdr has got to pass under the bridge before
we can be sure that this is something we needkegeriously.”).

®l Long Aff., Ex. 2, Proxy at 33.

%21q,

% d.

13



executing retention agreements with some membersNetSpend senior
managemerft. The parties held off discussing the specific ®ohsuch retention
agreements until after the merger agreement watifead, but NetSpend expected
that the CEO, CFO, and COO would each be retdihed.

E. NetSpend Begins Negotiating Exclusively with TSYS

In its 101, TSYS requested a six-week exclusivigripd to complete its due
diligence and execute a mutually agreeable agreewiém NetSpend® The day
after receiving the 10I, NetSpend’'s Board met tet@pcally with members of
management and NetSpend’s outside legal colhsthe Board decided to forgo
deciding whether to grant exclusivity to TSYS uritie Board had engaged a
financial advisor. Given the higher offer on tladle, JLL's designated directors
indicated that JLL was no longer interested inisglits shares to Private Equity A,
which had indicated it would buy the shares for.$0%er shar& Subsequently,
NetSpend terminated its discussions with Privateitifep and Private Equity 1

On December 7, the Board retained the servicesaok®f America Merrill
Lynch (“BofA”) to act as NetSpend'’s financial adwisand Fried, Frank, Harris,

Shriver & Jacobson LLP to act as its legal counselconnection with the

4.

® Schley Dep. 132:13-22.

% Long Aff., Ex. 2, Proxy at 33.
°71d. at 34.

% |d.; Henry Dep. 124:7-10.

% Long Aff., Ex. 2, Proxy at 34.

14



transactior? With the help of its advisors, the NetSpend Baardluated the |0l
alongside NetSpend’s standalone business prospedtthe possibility that other
parties might be interested in acquiring the CorgganBofA had prepared a list
of nine potential purchasers for the Company arsented it to the Board at the
December 7 meetinG. The Board discussed the companies on BofA's dist]
several of them were discounted as unlikely to dnidNetSpend® The Board
decided not to grant exclusivity to TSYS; howewtie Board also declined to
contact any other potential acquirers of the Comiparcause of the risk of leaks
and rumors regarding a potential sale of the Compan .”* Two of NetSpend’s
directors later acknowledged that the risk of leakgresent in any negotiated
merger transaction, and NetSpend is not uniquieaihregard?

NetSpend’s explanation for not contacting othereptél bidders is that
NetSpend was “not for sale” at that poifitSchley, the lead independent director,
had told some of the companies on BofA’s list tNatSpend was not for sdle.
NetSpend reinforced its stance that it was nos&be when dealing with TSYS: in

its response to TSYS's 101, NetSpend clarified th&adnot put itself up for sale.

O1d.

d.

2 Long Aff., Ex. 9, Deposition of Matthew Sharnofep. 57:4-58:9(“Sharnoff Dep.”).
3 Henry Dep. 117:15-121-25.

4 Long Aff., Ex. 2, Proxy at 34; Sharnoff Dep. 60:@2:11.

> SeeSchley Dep. 113:24-114:18.

’® SeeSharnoff Dep. 62:5-15.

"7 Schley Dep. 84:10-86:14.

15



Instead, NetSpend indicated that, while it wasimgllto discuss a transaction with
TSYS, “convincing the Board to depart from the Camgs existing business
strategy would require a substantial improvemenfT8YS’ proposed price’®
Therefore, it appears that NetSpend’s position thasit could be for sale, given a
high enough offer. After December 7, negotiatibesnveen TSYS and NetSpend
moved quickly. Within three weeks, NetSpend haavigled TSYS with a draft
merger agreement.

F. NetSpend Considers Seeking Out Competing Bids

Around this time, NetSpend appears to have begusidering whether it
had legal obligations to seek other bidders for @mnpany. For example, on
December 27, NetSpend provided notice to Strat€gicD that NetSpend was
considering “a change of control transaction oregpedited basis® This notice
was provided pursuant to a commercial contract,eunghich NetSpend was
obligated to notify Strategic Co. D if NetSpend wamsidering selling itself.
Beyond NetSpend’s contractual obligations, BofAidedd that Strategic Co. D
could be a credible purchaser of NetSpend duestsizie, financial capacity, and

strategic interestS. As a result, NetSpend contacted Strategic Conlhe 27th

'8 Long Aff., Ex. 2, Proxy at 34.
1d.

81d. at 35.

81 Sharnoff Dep 99:22-100:5.

16



through several channels of communicaffonHowever, Strategic Co. D “never
indicated interest in a possible transaction with €ompany® NetSpend took
Strategic Co. D’s silence as evidence of the mptaee’s lack of interest in
NetSpend, in gener&.

A second example of NetSpend’s desire to seek ther didders is the
Board’'s (unsuccessful) effort to obtain a go-shapvigion in the merger
agreement. The first draft merger agreement coedhia “go-shop” provision
permitting NetSpend’'s Board to actively solicit ethbidders for the Company
following the execution of a merger agreenténtccording to Henry, NetSpend
included the go-shop because the directors fettalgo-shop was “standard” in a
merger agreemefit. On December 31, 2012, NetSpend'’s legal advissmussed
the draft merger agreement with TSYS'’s legal colyigag & Spaulding®’ King
& Spaulding indicated that TSYS was unwilling tacapt an agreement with a go-

shop provisiod® King & Spaulding also indicated that TSYS wouleuire

82|d. at 100:5-10; Henry Dep. 152:14-19.

8 | ong Aff., Ex. 2, Proxy at 35ee als@®harnoff Dep. 100:11-15; Henry Dep. 154:7.

84 SeeSharnoff Dep. 99:15-100:15, 101:25-102:6 (“The Boaot us, determined at that point in
time they would not reach out to other potentialiterested parties based on those relevant
points and the data point that we contacted thty pdrat was deemed credible, [and] they had
no interest.”).

8 | ong Aff., Ex. 2, Proxy at 34.

8 Henry Dep. 150:9-14.

87 Long Aff., Ex. 2, Proxy at 35.

% 1d.

17



voting agreements in support of any transactiommfrdLL, Oak Funds, and
possibly other partie¥.

On January 3, Henry spoke with Woods on the phawarding the
proposed transaction. According to Henry, for fingt time, Woods seemed to
feel pressure to get a deal ddfieDuring this conversation, according to Henry,
Woods said “if your expectations are $17 or more,could just put pencils down,
send the lawyers home, and we're dotfe.”Henry took this sentence as a
“goalpost” which guided the NetSpend Board to pUSIYS to a higher pric&. A
few days later, TSYS submitted a revised 10l tousregthe Company for $15.25
per share in cash, a $.75 increase over its st

G. NetSpend Counter-Offers and Pushes for a Go-Shays€l

The NetSpend Board met telephonically on Janudoyagdnsider the revised
IOl.  Acting under the assumption that TSYS woundd pay $17.00 per share, the
Board instructed management that it would be wgllia accept $16.75 per share,
including a go-shop clause, “as a negotiating efpatintended to elicit a higher
price from TSYS.* As Henry saw the situation, by continuously sgyinwas

“not for sale,” NetSpend had forced TSYS to nedetmith itself up until that

8d.

% Henry Dep. 156:8-14.

%L1d. at 156:15-18.

%21d. at 156:19-24.

% Long Aff., Ex. 2, Proxy at 35.
%1d. SeeHenry Dep. 161:4-18.

18



point® In making a counter-offer at $16.75, the Board dbt conduct any
analysis of whether that price was fair to the ldotders before making the
offer®®

At the January 6 meeting, the Board also considetexther to contact other
potential purchasers of the Compahilhe Board determined, once again, that it
would not contact other potential bidders. Thesoea given for this decision, as
described in the proxy, are the following: (1) pessible adverse effect of a leak
of information regarding the sale on customers em@loyee morale; (2) Strategic
Co. D’s lack of response after notice that NetSpead in play, taken as a proxy
for general market indifference; (3) the possilolss| of negotiating leverage if no
other bidders emerged to compete with TSYS; (4@c@mmendation from BofA
that a financial bidder was unlikely to match TS¥ $ffer; (5) the Board could
always accept a higher offer notwithstanding a teation fee and no-shop clause;
and (6) the Board believed that other strategicelaiyvould not be deterred from
making a competing offer, notwithstanding the tevation fee and no-shop
clause® Thus, for these reasons, the Board declined mtaco other potential

bidders.

%1d. at 161:8-18.

%|d. at 168:23-169:5.

" Long Aff., Ex. 2, Proxy at 35.
%1d.

19



On January 7, Henry communicated NetSpend’s $l&x@posal to Woods,
TSYS’'s CEO. Woods responded to this informatiordlbgwing a fairly hard line
in the negotiations: he indicated that he was dmgilto pay $16.75 and was
unwilling to agree to any go-shop clad8eln lieu of the go-shop clause, Woods
suggested that NetSpend shop the Company arowttdopotential bidders while
TSYS completed its due diligent®. Instead of taking Woods’s advice, the Board
stood by its decision not to contact other potérdigyers. Henry explained the
Board’s decision as the following: “[I]f you knotlat running an auction process
Isn’t going to produce any serious bona fide bidd#ren you don’t go out and run
an auction. You stick with what we’ve been saying | ain’'t selling. So if you
want it, you got to pay for it® NetSpend communicated the Board’s
determination not to solicit competing bids to TSY8 January 8, 201%°
Despite that knowledge, TSYS circulated a revisedt df the merger agreement
to NetSpend, with the go-shop clause removed, @sdme day, January$.

H. TSYS Imposes Additional Conditions on the Propdsadsaction

On January 18, TSYS submitted a revised writtesp@sal to NetSpend

which increased the offer price to $15.40 per shareash, subject to several

4.
100|d.

191 Henry Dep. 166:19-9.

192 | ong Aff., Ex. 2, Proxy at 35.
103 Id
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conditions'® Though some of the conditions had previously b#isoussed with
NetSpend, including retention agreements for aertamployees and voting
agreements with JLL and Oak Funds, some of the ittonsl were new. In
particular, TSYS reiterated that it would not ente¢o any merger agreement with
a go-shop claus&@ Additionally, TSYS conditioned its offer on antemsion of
the ACE contract for a five-year perity.

JLL'’s representatives on NetSpend’s Board stronglyosed any extension
of the ACE contract)” It appears that the JLL directors were concertted
TSYS would use JLL's long-held desire to liquidatte stock in NetSpend to
extract an extension in the ACE contract on ternfaworable to JLL (ACE’s 97%
owner)’®® The NetSpend Board thus responded to TSYS theast unwilling to
proceed with a transaction at $15.40 and “stromgbferred to avoid seeking an
extension of the ACE contract®® Woods responded to this offer with another

take-it-or-leave-it position:

%%1d. at 36-37.

%14, at 36.

1% 1d4. at 37. Henry exited the negotiations at this point duefrigstration with how the
negotiation was proceeding. Henry Dep. 179:17-21.

197 ong Aff., Ex. 2, Proxy at 37.

198 See id.(“During the meeting, directors affiliated with thH L Funds expressed strong
opposition to seeking an extension of the agreematht ACE as part of a transaction with
TSYS and stated that the JLL Funds were not seekiygarrangements or consideration other
than the same price per share that would be paadl iockholders in a merger.”); Schley Dep.
134:9-17.

199 | ong Aff., Ex. 2, Proxy at 37.
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Woods communicated . . . that TSYS was willing togeed with a
transaction only if there were a five year extensaf [the ACE
agreement], that it did not believe that a furtimerease in price was
warranted, that a “go shop” provision in a merggreament was
unacceptable, and that the timing of entering mtbinding merger
agreement was likely to be in early Februgfy.
Following this communication, it appears that thet$pend directors conceded to
most of TSYS’'s demands. The JLL directors agreeddgotiate a possible
extension of the ACE agreement, only because demgvas a condition to
completing a transaction with TSYS. The NetSpend Board appears to have
dropped the issue of the go-shop. Instead, thedBdatermined it would be
willing to proceed with a transaction at a price$d®6 per share with a no-shop
clause and 3% termination f&€8. This offer was communicated to TSYS.
The parties presented multiple additional couonfésrs before finally
agreeing on the final key terms of the deal packaydanuary 26> The final
package of terms consisted of the following: (1prece of $16.00 per share in

cash; (2) a no-shop provision; (3) a 3.9% termamtfee, amounting to

approximately $53 million; (4) a 1.9% “security bod threshold;** and (5) a

110 Id

111d. NetSpend's disinterested directors set up a 8p€dmmittee to negotiate the extension
with ACE. Id. at 39.

12|d. at 37-38.

13 The various offers were fairly similar but fluctad with respect to several different levers in
the negotiation: price, termination fee percentagegth of the ACE extension, and percentage
of a security breach threshol&ee idat 38-39.

2 The relevant “security breach threshold” was ofhthe material terms of the agreement, tied
to the merger consideration, under which TSYS eaminate the agreement if there is a loss
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targeted announcement date in early FebrtfarnlContemporaneously, the parties
were negotiating the various agreements requiredoaslitions to the merger
agreement, including the employee-retention agreesnéhe JLL and Oak Funds
voting agreements, and the agreement to extendA®E contract’® TSYS
presented drafts of the employee-retention agremmem February 2 and '3’
These agreements were targeted towards NetSpend® (Eenry), COO,
Executive Vice President of Online Business Devalept, and Executive Vice
President of Information Technology’

I. The Execution and Announcement of the Merger Aggrem

On February 5, the Board met by teleconference dwview recent
developments and discuss the various pieces dfdahsaction. Regarding price,
BofA indicated that it would be prepared to delivar fairness opinion in
connection with the execution of a merger agreemeatring any unforeseen
changes in the terms of the transaction.Regarding legal issues, Fried Frank
reviewed the terms of the proposed merger agreefoetite Board members. The

Board also reviewed the terms of the JLL and OakdBuvoting agreements,

arising from unauthorized use or access to NetSmystems which has resulted in, or is
reasonably expected to result in, a loss exceefi?vgs million. See Kelly Aff., Ex. 1, Proxy at
A-29 (Merger Agreement Section 3.22(b)).

151d. at 39.

118 gsee idat 38-40.

171d. at 40.

118|d.
119|d
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including provisions allowing for those voting agneents to terminate if the
Company terminated the merger agreement to accapgiexior transactiotf® The
Board reviewed the interests of management in taesaction including stock
options, restricted stock awards, employment agee¢sn stock ownership, and
change of control provisions in equity pldAs.The Board reviewed JLL'’s interest
in the transaction, stemming from its stock ownigrsimd its ownership of ACE?
Finally, the Board reviewed information relatedotber parties that may have an
interest in acquiring NetSpend and considered vénethe package of deal-
protections would deter such parties from makingoapeting offer for the
Company-*® Taking the above into account, the NetSpend Baarahimously
approved the merger agreement and the voting agrgesubject to the resolution
of certain open issues, and resolved to recommeadransaction to NetSpend'’s
stockholders for an affirmative vot#'

For the next two weeks, the parties continued tckwwoward resolving the
open issues of the merger agreeni&ht.During this time period, Henry felt

relieved because “for all intents and purposes,die was done and agreééf”

120 Id

1211d. at 40-41.

12219, at 41.

123 |d

124 |d.

125 |d

126 Henry Dep. 186:22-25.
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Henry was satisfied because he felt that NetSpawadpushed TSYS “very, very
hard ... .*’

Any lingering issues in the transaction were resolto the satisfaction of
both parties by February & On that day, the Board met to review the changes
to the merger agreement since February 5, and Po#8ented its fairness opinion
to the Board?® At the end of this meeting, the Board unanimowsied to affirm
its approval of the transactiorf. The parties executed the merger agreement and
related agreements on February 19, 2013 (the “Mekgeeement”) and issued a
joint press release announcing the Merger Agreemanthat daté® Shortly
thereafter, two stockholder derivative actions wediked challenging the
transaction: this action and another action penafingexas. Originally, the parties
anticipated a closing date in April, which was tgiashed back to May.

NetSpend has not received any indications of istesence the sale was
announced® Rather, Henry asserts that he received severahephcalls
congratulating NetSpend on a “great restif.” In particular, Private Equity A

called Henry to congratulate him and say “Thereisnay that [Private Equity A]

1271d. at 187:25-188:2.

128 | ong Aff., Ex. 2, Proxy at 41.
129 Id

130|d.
131|d

132 Henry Dep. 195:2-3.
1331d. at 194:11-21.
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could have ever gotten to $16. What a great refwit you and your
shareholders'®*

J. The Terms of the Merger Agreement

Currently, Sub is a wholly owned subsidiary of To&ystems. Upon
completion of the merger, NetSpend will merge wiilb, and NetSpend will be
the surviving entity® At that point, NetSpend will be a wholly ownedsidiary
of Total Systems and, following delisting, will honger be subject to reporting
requirements under the federal securities [&s.

1.$16.00 Price

The agreed to price is $16.00 per share, whichesgmts a 45% premium
over NetSpend’s stock price one week before thd.’deaNetSpend released
favorable earnings on the"18f February, and the NetSpend stock price increase
The premium was cut considerably as a result, #.28 The total value of the
transaction is approximately $1.4 billion. BofAepared a fairness opinion that
opines that the transaction is fair based on seweayses, including a discounted
cash flow analysis (DCF), a comparable companiedyais, and a comparable

transactions analysis (the “Fairness Opinion”). tk# analyses in the Fairness

134|d.

135 ong Aff., Ex. 2, Proxy at 77.

%01d. at 119.

137 ong Aff., Ex. 16, at 3.

138 SeeSchley Dep. 146:9-147:17; Long Aff., Ex. 16, at Bae merger price represented a 69%
premium over the 52-week averadd.
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Opinion, the $16.00 price was below one of the ataduns, the DCF. The range of
acceptable prices under the DCF was $19.22 to $28'5

2. Deal Protection Devices

The deal-protection devices protecting the deakisbrof a $52.6 million
Termination Fee, representing 3.9% of the dealeyaduno-shop clause; matching
rights; and voting agreements with JLL and Oak Bunghich lock up
approximately 40% of the stock. The no-shop clabze a fiduciary out for a
superior offer’*° The voting agreements do not terminate if therBaethdraws
its recommendation in favor of the Merger Agreemanif the Board endorses a
competing offer*' Rather, the voting agreements only terminatehé Board
terminates the TSYS Merger Agreem&#t. Finally, the Merger Agreement
prevents NetSpend from waiving any standstill agweg to which NetSpend is a
party without TSYS’s consent?® This includes the standstill agreements (including
the don’t-ask-don’t-waive clauses) entered intchvigtrivate Equity A and Private

Equity B.

139p|'s Op. Br. Ex. 16, at 12.
140 ong Aff., Ex. 2, Proxy at 97.

141 | ong Aff. Ex. 2, Proxy at D-3.
142 Id

143 Long. Aff., Ex. 2, Proxy at A-56.
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[11. ANALYSIS

A. Preliminary Injunction Standard

To justify the imposition of a preliminary injungh, an extraordinary
remedy, the plaintiff must demonstrate: (1) a reabte probability of success on
the merits; (2) that absent injunctive relief, inthade and irreparable harm will
result; and (3) that the balance of the partiesimsatips the scale in favor of
injunctive relief*** In a case challenging a merger or acquisitionprider to
justify injunctive relief, where no competing biddéas emerged “despite
relatively mild deal protection devices, the pldfi# showing of a reasonable

likelihood of success must be particularly strofig.”

B. Likelihood of Success on the Merits

1. The Disclosure Claims

Once stockholder action has been requested, Deddasarrequires directors
to provide all information that is material to thetion being requested and “to
provide a balanced, truthful account of all matthsslosed in the communications

146

with shareholders.”™ A disclosure is material if there is a “substadniileelinood

that the disclosure of the omitted fact would h&een viewed by a reasonable

144 In re Plains Exploration & Prod. Co. S’holder Litigg013 WL 1909124 at *4 (Del. Ch. May
9, 2013).

151d. (quotingWayne Cnty. Emps.’ Ret. Sys. v. G@fi4 A.3d 319, 331 (Del. Ch. 2008)).
1481d. at *8 (quotingEmerald P'rs v. Berlin726 A.2d 1215, 1223 (Del. 1999)).
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investor as having significantly altered the ‘totaix’ of information made
available.**’

Most of the Plaintiff's disclosure claims have beanoted by NetSpend’s
supplemental disclosures which have already besnhiited to the stockholders.
Two claims remain. First, the Plaintiff arguestttiee Board should supplement its
disclosure regarding the difference in how manag¢roalculated free cash flows
and how BofA calculated free cash flows. Spedificahe Plaintiff asks that |
compel the Defendants to disclose a chart, includetie materials prepared by
BofA for the Board, that purportedly illustratesstidifference. The disclosures, as
they currently stand, however, clearly define haghreof the free cash flows has
been calculatef® The Plaintiff complains that, despite the cleaglypressed
definitions, stockholders “are left to determine tbemselves exactly what the
difference is between the two calculations . *°.”In other words, stockholders
must juxtapose the two methodologies themselvéserghan consult the proposed

chart. This is not a material deficiency in thexy. All material information has

been disclosed.

1471d. (quotingRosenblatt v. Getty Oil Co493 A.2d 929, 944 (Del. 1985)).

148 CompareKelly Aff., Ex. 1, Proxy at 55 (defining NetSpendalculation of free cash flows as
“net income plus depreciation and amortizationsptock compensation expense, less capital
expenditures, less the amount of any increaseusr the amount of any decrease in net working
capital.”), with id. at 60 (defining BofA’s calculation of free caslovis as “earnings before
interest and tax, less taxes, plus depreciationaamattization, less capital expenditures, less the
amount of any increase or plus the amount of amyedese in working capital, less stock-based
compensation expense.”).

149p| ’s Reply Br. 19.
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Second, the Plaintiff points out that BofA prepated DCF analyses for the
Board, the second of which indicated significaridyer implied values for the
Company. Only the latter was disclosed. The bfghese analyses, according to
the Plaintiff, must be disclosed to the stockhadd® | note that the Plaintiff
failed to raise this argument in its Opening Braaid ordinarily such an argument
would be considered waived. To the extent that | consider this claim, it is
without merit. At oral argument the Defendant wgagen its first opportunity to
respond. The Defendant pointed out that the @iffee between the two DCFs was
caused by a computer glitch or spreadsheet errmhwvéttificially inflated the first
DCF. The Plaintiff conceded that the first DCF nmay be reliablé® | find that
the first DCF is not material and need not be disetl.

Based on the foregoing, | find that the Plaintdfsifailed to meet her burden
for the disclosure claims of proving a likelihooidsoccess on the merits at trial.

2. The PlaintiffsRevlonClaims

When a board decides to enter into a transactanintirolves the sale of the

company in a change of control transaction, theatlirs of the company have a

0d, at 20-21.

151 At oral argument, Plaintiffs’ counsel explainedtthe failed to raise the argument because he
had mistakenly believed that the difference betwtbentwo DCF values was the result of the
different definitions of free cash flows.

152 Oral Arg. Tr. 103:24-104:13 (“Given that [the fif®CF] appears to have been based on at
least in part an error, | do think his point is Waken that it may not be reliable and should be
treated accordingly.”).
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duty to secure the best value reasonably attairfabléhe stockholderS® This
duty, announced iRevlon is not an independent duty, but rather a restemf
directors’ duties of loyalty and cal¥. To accomplish a sale-of-control
transaction, as in any other transaction, direckage a duty to act in a fully
informed manner, and in good faith, to obtain teetleal availabl€® Directors
need not follow a particular path to maximize stoalkler value, but the directors’
path must be a reasonable exercise toward accdnimgithat end>®

Rather than changing the duties directors owe twkbblders,Revlon
changes the level of scrutiny under which this €aaviews change-of-control
transactions>’ Enhanced scrutiny undBevlonis a test of reasonableness, which

is “more searching than rationality review . .'*®” Reasonableness requires that

153 plains, 2013 WL 1909124, at *4Revlon v. MacAndrews & Forbes Hldgs., 606 A.2d
173, 184 n.16 (Del. 1986).

5%|n re Answers Corp. S’holders Litj2012 WL 1253072, at *6 (Del. Ch. Apr. 11, 2012).
1%5See In re Dollar Thrifty S’holder Litigl4 A.3d 573, 595-96 (Del. Ch. 2010).

158 |n re Smurfit-Stone Container Corp. S’holder Litig011 WL 2028076, at *16 (Del. Ch. May
24, 2011)(citingParamount Commc’ns Inc. v. QVC Network Jr&37 A.2d 34, 45 (Del. 1994)
andIn re J.P. Stevens & Co. S’holders Liti§42 A.2d 770, 781-82 n.6 (Del. Ch. 1988)).

157 See Dollar Thrifty 14 A.3dat 595 (“[T]he level of judicial scrutiny undéevlonis more
exacting than the deferential rationality standgpglicable to run-of-the-mill decisions governed
by the business judgment rule . . . .").

158 See id.at 595-96 (quotindn re Netsmart Techs., Inc. S’holders Liti§24 A.2d 171, 192
(Del. Ch. 2007)). To comply with his or her duti@sderRevlon a bench judge must do more
than examine board actions under the deferentimniity standard of the business judgment
rule. Instead, the judge must apply his or heepmhdent judgment to the actions of the board
and determine whether the sales process is redgodabigned to maximize price. This
enhanced scrutiny is in recognition of the fact tha board’s focus, once it has decided to sell,
is limited: it must focus not on its own businesategy, but only on best price. Inserting the
judgment of a law-trained judge into the purviewtbé elected and independent directors is
neither cost- nor risk-free, however. Bench judgesst be mindful of their limited role; to
ensure that the process chosen by the board isn&ale. So long as the actions of the board are
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the board be informed and that it construct a sptesess to maximize value in
light of that information>® Revlons enhanced scrutiny is a “middle ground”
between deference to the board under the busiodgsngnt rule and skepticism
toward the board under entire fairness revigtv. Under this middle-ground
review, the directors have the burden of provirag they were fully informed and
acted reasonably! Still, Revlonrequires only a reasonable decision, not a perfect
decision’®® Revlons reasonableness test also requires the Coudrtuirsize the
board’s true intentions to determine if the boar@cting with the best interests of
the stockholders in mind?

Here, the NetSpend Board has agreed to sell tmep&oy in an all-cash,
negotiated tender offer. If the transaction clpsESYS will own 100% of
NetSpend. This is a change-in-control transactama Revionduties apply. The
NetSpend directors ultimately have the burden obvimg that they acted
reasonably and engaged in an adequate protes3he Plaintiff argues that

NetSpend’s Board breached its fiduciary dutiesoghlty and care unddRevion

reasonably related to the maximizing price, itsiefutinderRevilonare satisfied. There is no
single process that is required, and within theeaable range the board must apply its business
judgment to achieve value. | must not disturb phecess chosen, so long as it is reasonably
designed, to impose some “better” process.

*9See Plains2013 WL 1909124, at *4.

%0 Dollar Thrifty, 14 A.3d at 596.

181 QVC, 637 A.3d at 45.

162 plaing, 2013 WL 1909124, at *4.

10314, at 599.

164 At this stage, the Plaintiff's burden is to shdwattit is reasonably likely that she will prevail
in a trial on the merits.
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by (1) allowing JLL and Oak Fund'’s desire to licatiel to trump the Board’s duty
to obtain the highest price reasonably availabléh&o stockholders, (2) allowing
“conflicted management” to control the negotiatiovith TSYS, (3) engaging in a
flawed sale process by failing to conduct any sbrharket check against TSYS'’s
offer, (4) retaining the don’t-ask-don’t-waive ctms in the standstill agreements
with Private Equity A and Private Equity B, and {®Jying on a weak fairness
opinion to justify its acceptance of the mergerc@if® | discuss each of those
arguments below.
a.Board Motivations

Revlon requires the Court to look to the directors’ trugentions to
determine if the directors have been motivatedheydppropriate desires: i.e., to
achieve the highest price reasonably available e stockholder§® Of
NetSpend’s eight directors, only one, Henry, is ember of management. The
other seven are unaffiliated with the Company. rFafuNetSpend’s directors are
affiliated with NetSpend’s largest stockholders|. HAnd Oak Funds. This stock
ownership is not a source of conflict, but rathenradication that the Oak Funds-
and JLL-appointed directors’ interests are aligneih the interests of the

stockholders generally.

1%535eeP|.’s Op. Br. 22-23.
% Dollar Thrifty, 14 A.3d at 598-99.
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The Plaintiff argues that the Board allowed theeriests of JLL and Oak
Funds to supersede the interests of the other fstadrs:®” In particular, the
Plaintiff argues that JLL wanted to liquidate iteages quickly and that the Board
accommodated JLL’'s desire to liquidate by forgomgnore expansive auction
process® Yet this assertion is contradicted by the recofthough JLL was
originally interested in selling its shares by @ of 2012 for tax reasons, JLL
abandoned this plan once TSYS’s higher offer wastlmn table. Because
negotiations with TSYS did not begin until DecemBed?2, it would have been
clear to JLL that NetSpend would not accomplishale $0 TSYS by the end of
2012. Thus, JLL elected to take the higher stattemt the risk of facing a higher
tax rate in 2013. Contrary to the Plaintiff's amgents, these facts confirm that
JLL was focused on achieving the highest price iptessather than liquidating its
interests at a fire-sale price. Furthermore, tlhhoOgk Funds had communicated to
the Board that it may be interested in liquidatitg shares, it had already
distributed most of its shares to its investor§hus, Oak Funds accomplished its
desire to divest the shares without any actiomefNetSpend Board.

The only director who was even arguably confliohes Henry, NetSpend’s

CEO. That conflict proves illusory as well. ThkiRtiff argues that Henry was

157p| 's Reply Br. 16-17.
168 |d.
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motivated by his desire to “do a deal, cash oul,get back to retirement® This
argument is somewhat strained because Henry isematishing out nor retiring as
a result of this transaction. The Plaintiff's amggnt stands traditional arguments
involving conflicted management on their head. &ally, plaintiffs argue that
managers are conflicted because the manager hanteenchment motive in
remaining at the helm of the company; that wasRlantiff's argument in her
Amended Complaint’® Now, the Plaintiff shifts her ground; she argukat
Henry was motivated by a desire deparatehimself from NetSpend. The sole
source for this theory is found in one sentencenfkéenry’s deposition in which
he said that “regardless of what price TSYS woudg for the business, the best
financial result” for Henry would be Henry’s termation’”* In making this
statement, it appears that Henry was attemptingebait the allegations in the
Amended Complaint that Henry was motivated by airdeso stay on as
NetSpend’'s CEO. After he had successfully rebuthed allegation, the Plaintiff
latched on to Henry’s statement for the propositlat Henry was openly trying to

cash out his interest for a sub-optimal pfi¢e The only weight | take away from

Henry's statement, however, is that Henry’'s interagere aligned with those of

1%9p| 's Op. Br. 23.

170 Am. Compl. 1 48.

171 SeeP|.’s Reply Br. 17-18 (quoting Henry Dep. 137:2188).
12 gee id.
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the other stockholders in achieving the highesteppossiblé’® In fact, Henry
owned performance-based options which would hawtedeat $16.75 per share,
all of which will be forfeited in connection witlhé transaction. That suggests that
Henry had an incentive to push the price to $1f&isshare if at all possible.
Taking the above into account, it is likely thagriy’s motivations were
aligned with the stockholders’ interests. Howewsten if Henry were conflicted,
he is only one director out of eight, and the majoof the directors were
motivated by achieving the highest price reasonaisgilable for the stockholders.
The Plaintiff provides no explanation of “why thesidterested and independent
directors would disregard their fiduciary dutiest order to advance Henry’s
interests.’* As a result, | find it likely that the Board wilfove at trial that its true
motivation was to achieve the highest price redslgnavailable to the
stockholders. | now turn to the reasonablen&fseoBoard’s process.

b. The Adequacy of the Board’s Process

The Plaintiff argues that the Board breached itdeduof care by: (1)
allowing Henry to negotiate with TSYS on behalfN#tSpend, (2) deciding not to

seek alternative bidders, (3) relying on a weakn&ss opinion from BofA, (4)

173 At oral argument, the Plaintiff argued that Hesrirterests were not truly aligned with the
stockholders because Henry stood to make almostn$idn from the deal and thus would
become so rich that the marginal utility of receg$16.50 or $17.00 per share instead of $16.00
per share would be lost on Henry. That argumeuanersuasive and contrary to human nature.
174 See In re BJ's Wholesale Club, Inc. S’holders Lit§13 WL 396202, at *10 (Del. Ch. Jan.
31, 2013).
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agreeing to unreasonable deal-protections, andet&ning the don’t-ask-don’t-
waive clauses in the standstill agreements witha@ei Equity A and Private Equity
B.175

| find that, in forgoing a pre-Agreement market dheand relying on an
ambiguous fairness opinion, the Board had to beigodarly scrupulous in
ensuring a process to adequately inform itself thaad achieved the best price.
Instead, the Board agreed to deal-protection dewiekich included a no-shop
clause and which provided that don’t-ask-don’t-veaprovisions already in place
would continue, preventing the Board from learnivigether Private Equity A and
Private Equity B were interested in bidding. Theséties had just completed due
diligence, and, in Private Equity B’'s case, had fod a substantial minority
position in NetSpend. In light of these circumses) for the reasons explained
below, | cannot find that the Board was sufficigntiformed to create a process to
ensure best price.

I. The Board Acted Reasonably in Allowing Henry to
Negotiate with TSYS.

| can easily dispense with the argument that ther@breached its fiduciary
duties by allowing Henry to lead the negotiatios | explained above, Henry’s
interests appear to have been aligned with theest® of the stockholders at all

times. Henry neither had a strong desire to stayith as NetSpend’'s CEO—as is

175p|’s Op. Br. 22-25; Pl.'s Reply Br. 5-12.
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evidenced by his acknowledgment that a best-caseaso for him involved
cashing out—nor did he strongly desire to cash amd separate himself from
NetSpend completely—as is evidenced by his comtghuemployment with
NetSpend post-transaction. To remove any appearahaonflict, the Board
instructed Henry not to discuss management’s neterigreements until after the
material aspects of the transaction had been irangdf® Furthermore, even if
Henry was interested, the Board was heavily inviblvethe negotiation process:
there is no evidence of Henry dealing directly witBYS without the Board’s
authority or knowledge. Rather, the Board met lady and often to discuss
NetSpend’s negotiation strategy, and Henry comnaiedt often with NetSpend'’s
lead independent director, Schley. Based on theds, | find it likely that the
Defendants will meet their burden of proving tHagit actions were reasonable at
trial.*"”

li. The Board’s Decision to Conduct a Single-Biddercéss
was not Unreasonable Per Se.

Under Revlon if a board is considering selling the company #émere is
only one offer on the table, the general rule it tthe board must canvass the

market to determine if higher bids may be elicitedce the board “has no reliable

176 seeDef.’s Ans. Br. Ex. 19.
177 See Smurfit-Ston@€011 WL 2028076, at *22n re OPENLANE, Inc.2011 WL 4599662, at
*5 (Del. Ch. Sept. 30, 2011).
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grounds upon which to judge [the offer’'s] adequacy.”'’® However, a board my
dispense with a market check where “the directarsspss a body of reliable
evidence with which to evaluate the fairness ofamdaction . . . ¥  Our
Supreme Court has counseled that the circumstanaisich a market check will
not be required are “limited,” and the reliancetlb@ advice of investment bankers
is “a pale substitute” for a market ché€k.The reason that a market check is often
required is that it is a reliable method of satigfy “the need for adequate
information . . . central to [a board’s] enlightenevaluation of a transaction
.81 To support a finding that a board acted readgniabcontracting with

one bidder without conducting a market check, ‘fifust be clear that the board
had sufficient knowledge of relevant markets tarfdhe basis for its belief that it
acted in the best interests of the shareholdéfs.”

The issue here is whether the NetSpend Board Hadiesot knowledge of
the relevant markets, and a body of reliable ewadeto agree to this transaction
without conducting any type of market check. Iralgming this issue, | find it

helpful to consult past cases in which directorveha@demonstrated sufficient

knowledge to permissibly bypass a market checkor dxample, inBarkan the

/>Barkan v. Amsted Indus., In667 A.2d 1279, 1287 (Del. 1989).
Id.

180 Id
181 Id

1821d. at 1288.
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defendants proffered evidence that the market waseathat Amsted (the target
corporation) was a likely target for an MBO for alsh a year before the
transaction closetf®> Despite this knowledge in the marketplace, no pmeting
bids emerged® This extended period, in which the market was rawat
Amsted would be an acquisition target yet no on#& kwas supportive of the
board’s decision to proceed with an MB®. Additionally, the Amsted board
knew of tax advantages, unique to the MBO, which liward believed would
allow management to complete a transaction at @ ponsiderably higher than
that of any outsidef’® Based on these circumstances, Blaekan Court held that
the board had sufficient knowledge of the markepléo agree to a transaction
despite the absence of a market check.

In Smurfit-Stong Vice Chancellor Parsons held that the board otir8tn
Stone acted reasonably in accepting a bid from Raln despite neglecting to
conduct a market check! Vice Chancellor Parsons noted that Smurfit-Stoa
recently emerged from a year-and-a-half long baptiesy during which it received
some indications of interest but no concrete batstfie company®® Following

bankruptcy, the relevant market was aware thaCimapany was likely a takeover

183|d.
184|d
185|d
186|d

i:;sfnurﬁt-smnezoll WL 2023076, at *18-19.
Id.
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target, yet no higher bids had emerd®dFurthermore, a competing company that
had bid on the company previously declined to presehigher offer when the
Smurfit-Stone board invited it to do §8. Finally, the Smurfit-Stone board knew
that there were few strategic partners likely tartterested in the company. The
combination of these circumstances was enough&€Cburt to find that the board
had sufficient information to conclude that a mameeck was not worth the risks
of jeopardizing the transaction with Rock-Tenn.

Finally, in Plains Exploration & Production Co. Stockholder igdtion,
Vice Chancellor Noble recently upheld a board’sislen to proceed with a
merger without a market chet® In Plains the board was focused on
maintaining Plains as a stand-alone entity if aotiated deal with Freeport did not
go throught® Vice Chancellor Noble noted that the directorsttom Plains board
were experienced in the oil and gas industry, aed televant expertise supported
a reasonable inference that the directors werenmdd and competent to make an
appropriate decisiolf”> Furthermore, the combination of mild deal-pratect

devices (including a non-solicitation clause withfiduciary out for superior

1891d. at *19.
190 |d

191|d.
192|d

19352013 WL 1909124 (Del. Ch. May 9, 2013).

1941d. at 15 (“[T]hey were focused on completing a deé&hvFreeport or going forward as a
stand-alone company.”).

%% d. at 16.
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proposals) and a five-month lag in time betweenateouncement of the merger
and the merger’s closing had created a de factehaheck® Vice Chancellor
Noble noted that “as long as the Board retainegghifcant flexibility to deal with
any later-emerging bidder and ensured that the @avkuld have a healthy period
of time to digest the proposed transaction,’ [B] other bidder emerged, the Board
could be assured that it had obtained the bestdction reasonably attainabfé”
Despite the market knowing about the sale for fivenths, no competing offers
had emerged for Plaif& Under those circumstances, Vice Chancellor Nbbld
that the plaintiffs had not established that thartis failure to undertake a market
check raised a reasonable likelihood that the ftBenclaim would be successful
on the merits?®

Here, NetSpend’s directors are sophisticated psafeals with extensive
business and financial expertfS&.1 am satisfied that the directors understood the
financial side of the deal. The directors hireghly regarded financial advisors to

value the Company and provide unbiased adiicélhe record demonstrates that

196|d.

1971d. at 15 (citingln re Pennaco Energy, Incz87 A.2d 691, 707 (Del. Ch. 2001)).

19814, at 16-17.

199d. at 17-18.

200 5ee supranote 8 and accompanying text (describing the duoatibns of three of the
independent directors). The other four independineictors were each managing directors of
private equity firms.

201 Although relying on financial advisors is consietéra “pale substitute” for a market check, |
analyze the Board’s knowledge of the relevant ntarkeéth this backdrop in mindSee Barkan
567 A.2d at 1287.
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the Board was well-informed about the process dingethe Company. Before
2012, the Board had engaged in prolonged negaimtwith other merger
partners/acquirers three times previously and coeduan IPO; throughout those
processes, the Board would have engaged valuinGdhgany several times.
After reviewing a list of potential acquirers prded by BofA, the NetSpend
Board made a deliberate decision to conduct aesibiglder sale of the Company.
The NetSpend Board had previously witnessed thréeareed acquisition
transactions collapse in the preceding five yearBased on the negative
consequences that accompanied these failed Jédle Board was hesitant to
enter into negotiations with another bidder. Aseault, the Board consciously
adopted the strategy of telling would-be acquitbet it was “not for sale,” while
intimating that itcould be for sale for a high enough offer. This strateegs
designed to dissuade low-ball or non-serious offeflom disrupting NetSpend’s
ordinary business strate@y. TSYS is the only offeror who ever followed upeaft
receiving this tepid response; several other wdwdacquirers were content to

look elsewhere for an acquisition targ¥t. Even after TSYS sent NetSpend the

292 During the period NetSpend was negotiating witlat8gic Co. B, NetSpend signed few new
contracts. NetSpend also experienced employepti@tassues.SeeHenry Dep. 46:9-18.

203 SeeHenry Dep. 46-48.

204 NetSpend's other potential acquirers includedt&gia Co. E, Strategic Co. F, and Strategic
Co. G.
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|OI, NetSpend persisted in telling TSYS that it was for sal€® The record
indicates that this “not for sale” tactic was ailelate strategy to maximize
stockholder value: it allowed NetSpend to focusy@antaining the business in the
ordinary course while forcing TSYS to bid agairtseif’®® The Board decided
that conducting a market check would have unddtsudtrategy of projecting to
the public that it was a thriving company that diat need to sell itseff” | find
that this strategy, under the facts and for theara discussed below, is within the
range of actions a reasonable board could takeatomize stockholder value.

In 2012, the Board had several indicia as to how tharket valued
NetSpend. First, NetSpend’s stock price was hogearound $8.00 per share,
even after NetSpend had conducted share repurclmaaasattempt to boost what
the Board believed to be a stock price unreflectf/¢rue value. Second, when
JLL sought to sell its 31.1% stake in NetSpendyvae Equity A bid $12.00 per
share, and JLL seemed willing to accept that prieeivate Equity B declined to
bid on JLL’s stake. Third, Strategic Co. C’s prsegbto merge the two companies
as equals would have provided no premium to Net@&pestockholders. Fourth,

NetSpend had provided its “not for sale” spiel taltiple alternative bidders

205 according to Henry, he believed that the boardifdi sell NetSpend. TSYS acquired it, or is
in the process of acquiring it.” Henry Dep. 163165:2.

20 SeeHenry Dep. 161:11-18.

297 See idat 163:23-165:2 (“|W]hen we looked at . . . whathe best way to get the highest and
best price for NetSpend shareholders. Well, @[i$YS the company is not for sale. ... And
then all of a sudden saying, okay, we're goingryotd go and sell the company. One, we just
lost all credibility with TSYS in terms of our pdisin that the company is not for sale.”).

44



(Strategic Co. E, Strategic Co. F, and Strategic Gp and none of them was
willing to make an offer. Finally, Strategic Co.dhose not to make an offer for
NetSpend, even though Strategic Co. D had prewaimitracted for NetSpend to
provide notice to Strategic Co. D if NetSpend wastemplating a sale. Each of
these circumstances provided an additional levelootext and knowledge of the
relevant market to allow the Board to reasonabltemeine that a single-bidder
process was in the best interest of the Company.

To summarize my findings above, at trial the Baarlikely to show that its
initial decision to engage in a single-bidder psxce/as reasonable. That is not
the end of my analysis, however. Where a boartldedo forgo a market check
and focus on a single bidder, that decision mustrim its actions regarding the
sale going forward, which in toto must produce acpss reasonably designed to
maximize price. Thus, my review of the remaindethe sale process, including
the reliance on BofA’'s Fairness Opinion, and thealgbeotection devices,
including the don't-ask-don’t-waive clauses, wilssass whether the Board’'s
actions were reasonable in light of the Board’s rewass that it had no external

market check®

208 SeePennaco 787 A.2d at 707 (stating that in single-bidddesatrong deal protections may
push the board’s actions out of the range of resdeness).
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lii. The Board's Reliance on BofA’s Fairness Opinion

The Plaintiff argues that the Directors acted usweably in relying on an
unreliable Fairness Opinion to approve the Merggreament® The Defendants
rely on the exculpatory provisions of Section 13fté Both arguments are
somewhat misplaced. The Plaintiff need not shwat the Board’s reliance on the
Fairness Opinion wadself a breach of fiduciary duty; it must demonstrate,
however, that the totality of the process throudhcW the Board attempted to

maximize price was unreasonablé. The evidence confirms that the Fairness

209 At oral argument, when | asked the Defendant baitréhe Plaintiff's argument that the BofA
Fairness Opinion was unreliable, the Defendanttpdiime to Vice Chancellor Noble’s recent
BJ’'s opinion. Oral Arg. Tr. 67-68. That case, unlikestitase, however, was decided at the
motion to dismiss stage, involving a claim of bieac the directors’ duty of loyaltySee In re
BJ's Wholesale Club, Inc. S’holders Liti¢013 WL 396202, at *12. As a result, the plaintif
was charged with pleading facts that showed thextlttectorknewthat the fairness opinion was
unreliable and purported to rely on it nonetheld33's at *12, *12 n.107. This case is
distinguishable, since here the utility of the exaation of the Fairness Opinion is only in
context of the reasonableness of the Board’s gatesess.

2198 Del. C.§ 141(e) (“A member of the board of directors shall, in the performance of such
member’s duties, be fully protected in relying wod faith . . . upon such information, opinions,
reports or statements presented to the corpordijorany of the corporation’s officers or
employees, or committees of the board of directorshy any other person as to matters the
member reasonably believes are within such othesopés professional or expert competence
and who has been selected with reasonable caredyylzehalf of the corporation.”).

2111 do not find that the directors’ reliance on tRaeirness Opinion was itself a breach of
fiduciary duty. Directors relying in good faith a@xperts are “fully protected” from liability
under 8 141(e). |do find that the Directors’ aelce on a weak fairness opinion is context for the
Board’s other decisions, and pushes those decidatiser towards the limits of the range of
reasonablenesSee Ryan v. Lyondell Chem. C2008 WL 2923427, at *23 (Del. Ch. July 29,
2008) (“When control of the corporation is at stake directors of a Delaware corporation are
expected to takeontext-appropriate stefgs assure themselves and, thus, their sharehdluksrs
the price to be paid is the ‘best price reasonalibilable.””) (emphasis addedgv'd on other
groundsby Lyondell Chem. Co. v. Rya@70 A.2d 235 (Del. 2009) (reversing trial coumnidings

on the directors’ bad faith).
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Opinion was, in fact, weak? The relative weakness of the Fairness Opiniors doe
not demonstrate that the price is unfair; instaadndicates that the Fairness
Opinion is a poor substitute for a market check.

The Fairness Opinion was based on several valwawdrthe Company.
First, two of the valuations were based on theepat NetSpend’s stock. These
valuations support the fairness determination, beeaf the premium of the TSYS
offer over stock price. NetSpend’'s stock price lba@gen quite volatile since
NetSpend went public in 2010, initially reachindnigh around $16.00 and then
bottoming out at $3.90 in 20£%> The NetSpend Board has expressed its views
that it believed the market undervalued NetSpendsiderably: that was the
Board’'s justification for the stock repurchases. hefefore, the Board has
acknowledged that NetSpend’s stock price is naiagndicator of its value.

Next, the Fairness Opinion relies on analysis ohgarable companies and
transactions. The comparable companies used inS#iected Publicly Traded
Companies Analysit©ioweverwere dissimilar to NetSpend, which greatly reduces

their utility.?** BofA’s lead banker on the deal, Matthew Sharniefffified that 14

12 3ee In re Vitalink Commen’s Corp. S’holders Litit991 WL 238816, at *1328-32 (Del. Ch.
Nov. 8, 1991) (reviewing a DCF and two comparalbiased analyses to determine if a fairness
opinion was “reliable”).

2B Kelly Aff. Ex. 4.

214 See In re Radiology Assocs., [n611 A.2d 485, 490 (Del. Ch. 1991)(“The utility tfe
comparable company approach depends on the sityilaetween the company the court is
valuing and the companies used for comparisonsofte point, the differences become so large
that the use of the comparable company method besomeaningless for valuation purposes.”).
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of the 15 comparables used in tBelected Publicly Traded Companies Analysis
were dissimilar to NetSperf® Similarly, as the Board itself noted in the prpxy
most of the comparables selected for 8®ected Precedent Transaction Analysis
are quite old, predating the financial crisis, aihe target businesses of the
comparables were not particularly similar to Net89e*'® Therefore, neither the
Selected Publicly Traded Companies Analyssr the Selected Precedent
Transaction Analysis a strong indication of NetSpend'’s value.

Finally, the DCF analysis 1) indicates that the BS¥ffer was grossly
inadequate and 2) was based on financial projestizat were outside the range of
management’s customary projections. With respethé first factor, the $16.00-
per-share merger price is 20% below twtomrange of values implied by the
DCF. The presence of the anomalous DCF valuat@kesithe Fairness Opinion a
less reliable substitute for a market check. bt,fthe Defendants are reduced to
arguing that the DCF valuation is unreliable h&exzause NetSpend Management
usually prepares projections no further out thaeehyears, making the five-year

DCF of the Fairness Opinion speculative.

215 Sharnoff Dep. 110-19.

21 5eel ong Aff. Ex. 2, Proxy at 50.

21" Henry Dep. 198-200 (“l also take into account gsimy experience of finance and realize that
a discounted cash flow method really has no comialereality in terms of valuing a business,
especially like one of NetSpend where you take fi@ars of forecasted cash flows and discount
them back at some sort of arbitrary discountedsrated think that's a good prediction of being
able to understand how you're going to be able dal dvith things such as the next Durbin
Amendments or the next 9/11 or the next fiscaf tti&t comes around.”).
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Based on all these factors, this Fairness Opimgoa particularly poor
simulacrum of a market check, a fact availablen® Board when it approved the
Merger?'®

iv. The Deal Protection Devices

Traditional Omnicare claims allege that deal-protection devices
impermissibly “lock up” a transaction by being dueive and/or coercive. Here,
the Plaintiff concedes that the deal protectiveiakssemployed have been found
permissible in other merger contexts. The PIdirdigues, however, that the
package of deal-protection devices are unreasommde that there has been no
market check. The deal-protection devices used &es: a no-shop clause, a 3.9%
termination fee (valued at $53 million), and manchrights. Additionally, TSYS
has entered into voting agreements with JLL and ®akds, under which
approximately 40% of NetSpend stock has been ctieunnio vote in favor of the
merger, so long as the Board does not terminateMémer Agreement. The
Plaintiff has conceded that this package of devaceselatively mild and could be
considered reasonable under different circumstaiiteShe Plaintiff takes issue,

however, with the use of these devices to protelead that lacked the benefit of a

218 see Barkan567 A.2d at 1287 (holding that reliance on arfasis opinion is a “pale
substitute” for a market check).

219 SeePl’s Op. Br. 31 (“While these deal protections hiighe reasonable under other
circumstances, they are unreasonable here, daentang other things, the complete lack of any
pre-signing market check or auction process andalbgence of any post-signing go-shop
period.”).
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market check?® Because NetSpend never solicited competing offeesPlaintiff
argues, these deal protections are too strongdiegra deal borne of a flawed
sales process’

(@) The Matching Rights, Termination Fee, and
Voting Agreements

Concerns raised by the Plaintiff that the votingeagnents impermissibly
lock up the deal are alleviated by the fiduciary-aause of the Merger
Agreement. The Merger Agreement allows the Boar@rigage in negotiations
with a competing bidder, and withdraw its recomnaimh in favor of the TSYS
merger, if the Board subjectively believes that doenpeting offer represents a
“Superior Proposal” to the TSYS dé4l. Therefore, if another entity has interest
in bidding for NetSpend, the Board has the abtityseriously consider such an
offer. The market is on notice that Delaware cowunll not uphold deal-protection
devices to the exclusion of a superior offér. Therefore, although the voting
agreements appear to lock up approximately 40%eostock in favor of the TSYS
transaction, they are saved by the fiduciary-oatusé. Specifically, the voting

agreements terminate upon the Board’s terminatiothe Merger Agreement. |

220 Id

221 |d

222| ong Aff. Ex. 2, Proxy Ex. A, Merger Agreement $6

223 See Barkan567 A.2d at 1287 (“Because potential bidders kiioat a [poison] pill may not
be used to entrench management or to unfairly favar bidder over another, they have no
reason to refrain from bidding if they believe thiay can make a profitable offer for control of
the corporation.”).
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note that half of the directors of NetSpend ar@aased with the entities subject
to the voting agreements, thus aligning the intemas the Board and the
stockholders subject to the voting agreements. agreements pose no credible
barrier to the emergence of a superior offer.

Thus, if another entity had been interested inibgldor NetSpend, the only
things stopping that potential bidder would be nietching rights and the need to
pay the termination fee, $53 million. In the contef a $1.4 billion deal, that
amount is within the range of termination fees heldbe reasonable in the p&st.
| am confident that these deal protections woulddeter a serious suitor.

(b) The No-Shop Clause

The record is clear that NetSpend repeatedly afskeal go-shop, but TSYS
refused to accommodate the request. Faced wghkttuwledge—that they could
either allow TSYS to walk, or they could attemptuse the lack of a go-shop as a
bargaining chip—the Board chose to bargain. Thar@8mnly agreed to the no-
shop once it had extracted further consideratiomflfSYS, in the form of a raised
price and a lower termination fé8. It is not per se unreasonable for a board to

forgo a go-shop where it makes an informed decithah such forbearance is part

224 See, e.g.Dollar Thrifty, 14 A.3d at 614 (upholding a 3.5% termination fe@)swers 2011
WL 1366780, at *4 (upholding a 4.4% termination)fee
22> 5eel ong Aff. Ex. 2, Proxy at 141. TSYS raised its fidm $15.40 to $16.00ld.
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of a process designed to maximize prié&.In this instance, however, it is another
tool, useful to determine whether that goal—maxinpnmee—has been achieved,
that the Board discarded. Notably, the Board gdted a short period before the
deal’s consummation; the deal was originally scletito close in Aprif?’ Thus,
the Board cannot have intended that a leisurely-ageement, pre-closing period
would provide an adequate alternative to a marketk?*®

(c) The Don’t-Ask-Don’t-Waive Clauses

The Plaintiff next argues that the don’t-ask-dom&ive (“DADW”) clauses
made the sales process unreasonable. The DADWsedaariginate in the
standstill sections of the confidentiality agreeitseNetSpend entered into with
Private Equity A and Private Equity B. The staildgtovisions expressly prevent
Private Equity A and Private Equity B from attemgtito acquire NetSpend (as a
whole) for a one- or two-year period. The DADWudas prevent either Private
Equity A or Private Equity B from asking NetSpemat & waiver of the standstill
agreement. The standstill agreements were enitaieeth November 2012, before
TSYS submitted its first offer for NetSpend. Aatlpoint, NetSpend was “not for
sale,” and the standstill agreements were consistgh the Board’'s plans. The

agreements contained no sunset provision, howewery persist despite the

*20 see Barkan567 A.2d at 1288.

22T SeePl.’s Mot. to Expedite § 5 (“The stockholder vota the Proposed Transaction is
currently anticipated to be held April 22, 2013.”).

228 Compare Plains2013 WL 1909124, at *6 (holding that a five-momt#lay before closing,
coupled with mild deal protections, provided forienplied market check).
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subsequent decision by the Board to sell the Cogpaim fact, the standstill
agreements were expressly incorporated in the Mekgeeement—they may not
be waived without the buyer's consent. The Merygreement forbad NetSpend
from waiving the DADW provisions that prevent PtigaEquity A and Private
Equity B from expressing any interest in biddingttte Company. Section 6.16 of
the Merger Agreement provides that “neither the @amy nor any of its
Subsidiaries shall amend, modify or waive any mwi of any confidentiality
agreement relating to an Acquisition Proposal andstill agreement to which the
Company or any of its Subsidiaries is a paffy.KMeanwhile, NetSpend contracted
away its opportunity to solicit offers via the nioep.

Vice Chancellor Laster recently enjoined the effeof similar DADW
clauses inComplete Genomic$olding that the clauses result in a board wiifu
blinding itself to the possibility of a competingfer.?*® In this case, the DADW
provisions were entered into in connection withdhk of a minority interest only;
NetSpend itself was not for sale. Once the Boatdrchined that it was likely that
TSYS would acquire NetSpend, however, the DirettBesslonduties applied. In

agreeing to continue the vitality of the DADW prenans of the Standstill

2% | ong. Aff., Ex. 2, Proxy at A-56Though Section 6.16 has a fiduciary out, it is like

ineffective, because the standstill agreements d$bkbms operated to preclude the
communication of a superior offer. Without thathguunication, the Board would have no
reason to invoke the fiduciary out and waive thangstills. Therefore, the fiduciary out
provided only an illusory benefit.

230 See In re Complete Genomics S’holder Liti.A. No. 7888-VCL, at 14-18 (Del. Ch. Nov.
27,2012) (TRANSCRIPT).
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Agreements, the Board blinded itself to any po#dntiterest from Private Equity
A and Private Equity B. These were the only twaiti@s which had recently
expressed an interest in acquiring at least a lang@rity position in NetSpend,
and they had recently performed due diligence.thieamore, Private Equity A had
actually made an offer.

Most problematically, it does not appear that theaf@ even considered
whether the standstill agreements should remaiplage once the Board began
negotiating with TSYS, which would have been theaidime to waive the DADW
clause$® Upon entering into the Merger Agreement, NetSplest the right to
waive the DADW clauses, because the Merger Agreemequires TSYS's
consent before NetSpend waives the DADW claé&edhe record suggests that
the Board did not consider, or did not understamel import of the DADW clauses
and of their importation into the Merger Agreemeht.order to fulfill its fiduciary
duty to construct a sales process reasonably dasignmaximize value, the action

233
d.

of the Board must be informed, and “logical andsceee Nothing in the

record indicates that the retention by the BoarthefDADW provisions, or in the

231 SeeHenry Dep. 169:10-24 (testifying that he did notale the Board discussing Private
Equity A or Private Equity B in January 2013}ee also idat 72-77 (testifying that he was not
aware of the DADW clauses when the confidentiadidyeements were entered into and did not
understand their effects at the tim8ghley Dep. 46:15-53:5 (testifying that he was anadrthe
DADW clauses but did not know when they terminated could not recall whether the Board
discussed the clauses terminating upon the annmernteof the sale to TSYS).

232 Oral Arg. Tr. 107-09 (explaining that the DADW ef®s had not been waived because
TSYS’s consent was required before NetSpend haddver to waive the clauses).

233Dollar Thrifty, 14 A.3d at 898-99.
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Board’s importation of the provisions in the Mergdgreement, was informed,
logical and reasoned.

NetSpend argues that any failure to remove the DARWisions ismacht
nichts because NetSpend believes that neither PrivaiéyEfy nor Private Equity
B is interested in bidding for NetSpend. NetSpensanguine confidence is
misplaced. NetSpend cannot have known with ceptainat those entities are
uninterested in NetSpend. It may be true thaliketihood that Private Equity A
or Private Equity B will come forward with a comjpe} offer for NetSpend is
small. But the fact that Private Equity A offeréd2 and Private Equity B
declined to bid for aninority stake in NetSpend does not necessarily mean that
those entities are uninterested in purchasing 160%etSpend®® In truth, the
Board would never know if Private Equity B or Pted&quity A was interested in
making a bid unless the DADW clauses were removdtherefore, it seemed

appropriate to me, at oral argument, that the DAE&ises be enjoinéd’

2341t NetSpend and TSYS are so certain that waivireg@RADW clauses would be a “futile act,”
why did TSYS insist on incorporating them into tlerger Agreement? If both Private Equity
A and Private Equity B are truly uninterested int®y®end, then TSYS should have no fears of
those entities upsetting its acquisition.

235 As the Chancellor has pointed out, DADW provisimas have value, in that they produce
pressures to bid high akin to those achieved ieated bid auctionSee In re Ancestry.com Inc.
S’holder Litig, C.A. No. 7988-CS, at 225-26 (Del. Ch. Dec. 1712QTRANSCRIPT). Given
that the clauses here are merely an artifact fromearlier Board strategy (to remain an
independent entity), and given that they are herpl@yed to lock up aingle bidder salenone

of that utility can apply here.
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In fact, shortly after oral argument, TSYS consértte NetSpend’s waiver
of the DADW clauses in the standstill agreeméffts. The Defendants have
notified Private Equity A and Private Equity B thdie clauses have been
waived?®” and that | directed the Defendants to inform mexbgn, May 17, 2013
whether either entity expressed an interest in isioguNetSpend>® As of that
time, NetSpend had received no indication thateeigntity has any interest in
submitting an offef>®* The withdrawal of the DADW clauses after oraluargnt
does not affect my analysis of the reasonablenieg®eqrocess, although it does
inform my decision on relief, as described below.

v. The Combination of the Lack of Market Check,
Reliance on BofA’s Fairness Opinion, and Acquieseen

to Strong Deal Protections including the DADW clegis
Is Unreasonable.

Faced with the particular facts | have describeavab-the lack of a market
check at any stage in this process; the Boardanet on a weak fairness opinion;
the deal protections, including the DADW clausehjclv were incorporated into
the Merger Agreement; and the lack of an anticghdeesurely post-agreement
process which would give other suitors the oppatyuto appear—I believe that

the Defendants will fail to meet their burden aaltof proving that they acted

236 5eeOral Arg. Tr. 105-12.

237 Seel etter to the Court from Stephen C. Norman, Esd/dy 10, 2013.
238 Segl etter to the Parties from the Court 1, May 16,201

239 5eel etter to the Court from Stephen C. Norman, Esd/dy 17, 2013.
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reasonably to maximize share price. Though sewdrtiese facts, alone, are not
outside the range of reasonable actions the Boauttldake, in their aggregate,
these facts indicate a process that is unreasanéblearticular, in failing to waive
the DADW provisions prior to entering the MergerrAgment, and in agreeing to
forgo the right to waive them in the Merger Agreamevithout considering or
understanding the effect this would have on ity datact in an informed manner,
the Board acted unreasonably. The sale procesgewey as a whole, was
unreasonable.

In contrast, an example of a successful singledsiddle can be found in
Pennaco In that case, the Pennaco board intentionalhdaoted a single-bidder
process similar to the process undertaken hereen-Uiice Chancellor Strine
upheld the Pennaco board’s sales process as réésona that case, the Pennaco
board had bargained hard for loose deal protectionsnsure “that an effective
post-agreement market check would océ{t.The board had negotiated to obtain
a non-restrictive no-shop clause and to reducetéhmination fee from 5% to
3%2*" Including matching rights, these were the onlglgeotection$*? Finally,
despite the presence of the loose no-shop claesmalo and its board contacted

other potential bidders before the deal closed de & any other entity was

24%|n re Pennaco Energy, Incz87 A.2d 691, 707 (Del. Ch. 2001).
2411d. at 702.
2421d. at 702-03.
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interested in acquiring Pennaco. CitiBgrkan the Court upheld this sales process
as reasonable. But, in dicta, the Court notedithahoosing to proceed without a
market check, “the validity of the Pennaco boardésision to proceed in the
manner it didwould be subject to great skepticidmad the board acceded to
demands to lock up the transaction from later madampetition’** The Court
continued: “if the merger agreement with Marathoontained onerous deal
protection measures that presented a formidableebaop the emergence of a
superior offer, the Pennaco board’s failure to easvthe market earlier might tilt
its actions toward the unreasonat®.” The Court distinguished that
“‘unreasonable” hypothetical from the factsHeannacowhere “the Pennaco board
was careful to balance its single buyer negotiastlategy by ensuring that an
effective post-agreement market check would octlir.”

Here, | believe the NetSpend Board has manifedted®ennacoCourt’s
prophesy of an unreasonable single-bidder procéssl noted above, | believe
NetSpend’s decision to conduct a single-bidder ggsavas reasonable at the time
the decision was made. After taking that decisimwever, once the Board had a
clear indication that a sale to NetSpend would pceithout a formal market

check, the Board had a duty to follow a carefuksgbrocess to inform itself

243|d. at 707 (emphasis added).
244 Id

245 Id

58



otherwise that it had achieved the best price.tefts the combination of the
Board’s single-bidder strategy, the failure to ait@ go-shop period or otherwise
solicit other acquirers post-agreenféhiincluding through providing sufficient
time, post merger, for a suitor to app&afihe reliance on a weak fairness opinion
and, in particular, the failure to waive the DADWuses, resulted in the Board's
approving the merger consideration without adedyatéorming itself of whether
$16.00 per share was the highest price it couldsomably attain for the
stockholders.

It is this combination of factors which distingueshthe case before me
today fromPennaco Smurfit-StongPlains and other cases in which this Court has
found reasonable a sales process in which a cdepb@ard declined to test its
estimate of the company’s value against the markéts noted above, the
challenged merger iRennacdeatured loose deal protections, and the boardan f
shopped the company before the merger closedotm3murfit-StoneandPlains,
the directors were informed by de facto market kbkecFurthermore, in none of
those cases did the directors preclude likely siyesm entering the bidding

process through an illogical use of don't-ask-devéive restrictions. The

246 Other than Strategic Co. D, which NetSpend wasired to notify by contract.
247 In fact, the closing period was subsequently §icamtly extended, a fact unrelated to the
reasonableness of the process, but relevant tethedy, as | discuss below.
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directors had a duty to maximize price through aforied proces$® The
Directors would have the burden of proving thatythvere fully informed at trial.
Given these facts, it is reasonably likely that Bheectors would fail to meet that
burden?®®

C. Irreparable Harm and Balance of the Equities

As noted above, the Plaintiff bears the burderhofxsng that she will suffer
irreparable harm in the absence of an injunctiod also that the balance of
hardships weighs in her favor. This Court has es@ed that the plaintiff's
burden of persuasion is difficult to b&éat because a preliminary injunction is an
“extraordinary remedy” that will only enter if th@aintiff demonstrates “that [an

injunction] is urgently necessary, that it will vdtsin comparatively less harm to

248 See Netsmar924 A.2dat 195 n.76 (“[W]hen [the directors] do not possesigble evidence

of the market value of the entity as a whole, theklof an active sales effort is strongly
suggestive of &evlonbreach.”) (emphasis removed). UndRavlon in general, “there is less
tolerance for slack by directoraNetsmart 924 A.2d at 192The issue of whether the directors
are adequately informed is particularly importamtcases in which there has been no market
canvass, since “[tlhe goal of the canvassing requént is to ensure that a board has adequately
informed itself as to whether it is getting the th@sal reasonably possible for the shareholders.”
In re Vitalink Commc’ns Corp. S’holders Litjgl991 WL 238816, at 1327 (Del. Ch. Nov. 8,
1991). Without that canvass, the directors neédble and complete information to make an
informed decision.See Barkan567 A.2d at 1278.

249 Because section 102(b)(7) immunizes directorsnagdiability for breaches of the duty of
care, in reality these claims would fall out aslirisince proving breaches of the duty of care
would result in no damages for the stockholdenrser&fore, trial on these issues is unlikely.

2% |n re Del Monte Foods Co. S’holders Liti@5 A.3d 813, 839 (Del. Ch. 2011) (“This element
[demonstrating that the balance of the hardship®réaan injunction] is by far the most
difficult.”).
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the adverse party, and that, in the end, it iskehfito be shown to have been
issued improvidently?®*

The Plaintiff here asserts that she will suffeeparable harm in the absence
of an injunction, because the Board’s flawed splesess, described above, likely
produced an inadequate prié&. She seeks a postponement of the closing for a
sufficient period during which the deal-protectidavices would be inoperative,
presumably allowing topping bids to emerge. Asedodbove, all the Plaintiff's
disclosure claims are either without merit or hbeen mooted by agreement of the
parties. Accordingly, the PlaintiffRevlonclaims are the only basis for potential
irreparable harm. The Defendants contend thamalsi allegation of inadequate
price cannot support a finding of irreparable habmcause the Plaintiff can be
adequately compensated through an appraisal action.

This Court has broad discretion when making a detextion of whether or

not the Plaintiff faces the threat of irreparablerh®? | need not find that the

threatened injury is entirely “beyond the possipiliof repair by money

251 Cantor Fitzgerald, L.P. v. Cantpi724 A.2d 571, 579 (Del. Ch. 1998).

521t is interesting to note, although it does ndbim this Opinion, that, in Delaware at least, the
only stockholder to seek injunctive relief holdsy ner counsel, “a couple hundred shares” out
of a total of 69,696,288 common shares outstand8egOral Arg. Tr. 32:20-21.See alsdelly
Aff., Ex. 1, Schedule 14A, at 1. The mathematicolwious, but let me make it explicit:
assuming “a couple” to mean “two,” even if the eébought could achieve2b percent increase

in price (a result which nothing in the record indicatepassible), the return to the Plaintiff
would be$80Q If the deal should come a cropper, and the Bffabe relegated to the market
price, her loss would be correspondingly minimal.

53T Rowe Price Recov. Fund, L.P. v. RyBin0 A.2d 536, 557 (Del. Ch. 2000).
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compensation® If an alternative legal remedy is not “clearlyadable and as

practical and efficient . . . as the remedy in gqui may find the threatened harm
is irreparable and that it supports injunctive @&li®> This standard may be
satisfied in a case in which damages are espediligult to calculate™®

In the case before me today, | find that thesesfagygest that the threatened
harm facing the stockholders is irreparable. lirie that the stockholders retain
appraisal rights. However, the decision whethetetwler or seek appraisal itself
involves risk here, in light of the lack of a rddia indication of value and the
substantial market premium which the deal provide§urthermore, money
damages arising from the breach itself will be walable, because the directors

have been exculpated under a § 102(b)(7) provisiothe Charter, and in any

254 Id

253 |d. (quoting Donald J. Wolfe, Jr. and Michael A. Ritier, Corporate and Commercial
Practice in the Delaware Court of Chanceégyi0-2(b)(3), 702 (1998)).

256 gealy Mattress Co. of NJ, Inc. v. Sealy, ,IB582 A.2d 1324, 1341 (Del. Ch. 1987). In the
context of merger litigation, this Court has addpt® categorical rule that harm arising from a
Revlonclaim is or is not irreparable; such a determimai® made on a case-specific basis. In
some instances, the Court has found that the plitgsthat a stockholder has been deprived of
maximum value for his shares is irreparableee Del Monte25 A.3d at 838 (Del. Ch. 2011)
(“Absent an injunction, the Del Monte stockholderndl be deprived forever of the opportunity
to receive a pre-vote topping bid in a process &feint from Barclays’ improper activities.”).
In other instances, the Court has denied injuncteleef because stockholders may obtain
monetary damages or relief through an appraisarack.g, Smurfit-Stong2011 WL 2028076,

at *26 (“Plaintiffs still may seek money damages casnpensation for the Board’s alleged
breaches of their fiduciary duties. They also matevagainst the merger and seek appraisal for
their shares underBel. C.8§ 262. Thus, | hold that Plaintiffs have failedctry their burden to
show they face a threat of irreparable harm inahsence of preliminary injunctive relief.”),
revised(May 24, 2011).

62



event would be exceedingly difficult to calculaté. Accordingly, | find that the
Plaintiff has met her burden of showing that sleeé$athreatened irreparable harm
in the absence of an injunction.

However, this is not the end of my analysis. Idiadn to demonstrating
that she faces irreparable harm in the absenckeoinjunction, the Plaintiff also
bears the burden of showing that thagnitudeof the harm absent an injunction
exceeds the potential harm of an injunction. AsntNice Chancellor Strine
explained inNetsmart

In . .. cases when a potential Revlon violatiooused but no rival

bid is on the table, the denial of injunctive relgoften premised on

the imprudence of having the court enjoin the aitégl on the table,

when the stockholders can make that decision femfielves. The

difference in these contexts is not really aboatitheparability of the

harm threatened to the target stockholders asamdtieal matter, it is

really about the different cost-benefit calculusiag from throwing
the injunction flagf>®

In a merger case such as this one, this Courtaditlarly reticent . . . to enjoin a
transaction that affords stockholders a premiunthim absence of a competing
offer.”>*® Such an injunction may issue only where the Cisuconfident that (1)

the Plaintiff's legal claims are strong, and (2 thsks to the stockholders’

2" Though the Court ismurfit-Stonaleclined to find that the presence of a § 102ftiarter
provision constituted a basis for finding irrepdeabarm, 2011 WL 2028076, at *26 n.172, other
cases have held that a defense to damages beda®d®?(b)(7) can support injunctive relief.
See, e.gDel Monte 25 A.3d at 838 (“Exculpation under Section 10&{pran render empty the
promise of post-closing damages.”).

28 Netsmart 924 A.2d at 208.

259 Abrons v. Maree911 A.2d 805, 810 (Del. Ch. 200&ee alsokohls v. Duthie,765 A.2d
1274, 1289 (Del. Ch. 2000).
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financial interests are smaff This Court has, in prior cases, refused to ergoin
premium transaction notwithstanding the fact thitinpiffs had demonstrated
likely success on the merits of a claim for breathduciary duty and the threat of
irreparable harrf®*

In the instant case, the Plaintiff has presentdld kvidence establishing the
magnitudeof the harm that she, and other stockholders, &ma result of the
inadequate sales process that the NetSpend dsemoaducted®® | noted in my
analysis of theRevlonclaim that the parties did not provide for a legdy post-
agreement period which could provide a passive atatkeck. As things have
played ouf®® however, such a period has occurred, three mdraths passed, the
market presumably has been informed that the Coypas for sale during that
time, but no suitor has appeared. In fact, Net8pgpears more Rapunzel than
Penelope; she must, it seems, let down her hajpamrequited®® The only fact
of record concerning alternative bids for NetSpesdthat Private Equity A

expressed interest in purchasing a minority stakdatSpend for $12.00 at a time

200 g50lash v. Telex Corpl988 WL 3587, at *13 (Del. Ch. Jan. 19, 1988).

261 E g, In re El Paso Corp. S’holder Litig41l A.3d 432, 447 (Del. Ch. 2012) (finding the
plaintiff would likely prevail on the merits andatit faced irreparable harm, but declining to
provide injunctive relief).

262 Although, “[a]fter-the-fact inquiries into what gtit have been had directors tested the market
adequately . . . necessarily involve reasoned gueks Netsmart 924 A.2dat 207.

263 The parties contemplated an April closing, bugdition and revising the proxy delayed
closing for approximately six weeks.

264 compareHomer, The Odysse\Butler translation, Book XXwith Jacob Grimm and Wilhelm
Grimm, Rapunzel
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when the Company’s stock price was trading betv#6n20 and $11.65 per share.
If Private Equity A had been interested in pursusgurchase of the whole
company, presumably it would have been willing @y @ control premium.
Private Equity A has failed to come forward oncéoimed that the DADW
provisions had been lifted, however, as has theraghtity so restricted, Private
Equity B.

In fact, to establish the quantum of irreparablerhbere, the Plaintiff relies
solely on the flawed process that the NetSpend dBasmed throughout the
negotiation of the sale as evidence of the vala¢ NetSpend stockholders may
lose by accepting the deal with TSYS. It is notalwpthat the Plaintiff points out
the flaws in BofA’s Fairness Opinion, but offers competing evidence of value.
In my judgment, in light of the failure of any egt—during what turns out to have
been a lengthy period between the Agreement andclbsng—expressing an
interest in the Company, or any other indicatioatth comparable, let alone
superior, offer may emerge, the irreparable harmeatiened is small, and the
possibility of a benefit arising from delaying tbhsing and imposing a go-shop
correspondingly low.

Though the benefit of the injunction may be low,tso is the risk of harm
arising from an injunction, under the facts hemy.I The Merger Agreement

contains a severability clause which would allow tmgostpone the closing date
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of the Merger without affecting the parties’ otlargained-for contractual rights.
Because NetSpend could still seek contractual regsedncluding specific
performance, if TSYS refused to close the Mergéerah go-shop imposed by
injunction, the risk of harm to stockholders is lowhe relevant risk is only that
further delay will cause the deal to fall througkchuse of the coincidental
occurrence of a material adverse change or sechrégch, events that would
release TSYS from its obligations under the conf®&cl note that the parties have
on two different occasions agreed to postpone lite@ng date of the merger, once
from mid-April to May 22, and again from May 22 kay 31. | see no indication
that the parties would be unable to consummatele¢aéif the merger were further
delayed for a reasonable period to perform a matketk, absent an unforeseen
material change in circumstancéy.

Any injunction, therefore, would likely be of mangil benefit, but would,
absenta material adverse change or security breachlyligguse no harm. If,
however, a material changkd occur, causing the deal to fail, the harm resgltin
from the imposition of injunctive relief could beiitg large. Lost would be the
stockholders’ opportunity to receive a substargir@mium over the market value

of their shares, an opportunity that might nevarimgresent itself. In light of that

255 | ong Aff. Ex. 2, Proxy at A-10, §§ 3.1, 3.22(bydpiding that TSYS can walk away in the
event of a Material Adverse Effect or a Materiat @&y Breach).).

266 NetSpend'’s proposed deal with Strategic Co. Atfelbugh in 2009 due to the enactment of
the Durbin Amendmen&eeHenry Dep. 50:2-15.
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fact, imposition of this risk upon the stockholdes®uld be an act, in the
Chancellor’s pungent wording, of hubffg.

The glaring flaw in the Board'’s process, the thdlegs incorporation of the
DADW provisions in the Merger Agreement, poseselitisk of irreparable harm,
because the affected entities have shown no interescquiring NetSpend once
the DADW provisions were withdrawn. In light ofishCourt's established
precedent disfavoring injunctions of premium dealthe absence of an alternative
bidder, and in light of the fact that the Plaintiéars the burden of persuasion in
order for an injunction to issue, | find that theldnce of the harms weighs against
Issuing an injunction in this case.

V. CONCLUSION

Because | find that the Directors are unlikely teemtheir burden at trial of
proving that they acted reasonably throughout thle grocess to TSYS, the
Plaintiff has shown a likelihood of success on therits of herRevlonclaim?®®
Nonetheless, although the Plaintiff has establishéklelihood of some irreparable

harm absent an injunction, the Plaintiff has fatieaarry her burden of persuasion

267 See Netsmarf24 A.2d at 208 (“It would be hubristic for metéke a risk of that kind for the
Netsmart stockholders, and the plaintiffs have vatinteered to back up their demand with a
full bond.”).

2%% In holding that the Defendants will likely fail tmeet their burden to prove at trial that they
engaged in a reasonalgeocess | make no finding with respect to the substarfcthe Board's
recommendation. That is, | make no finding regagdivhether $16.00 per share is, in fact,
adequate or whether there is another buyer out thbo would be willing to pay more than that
price. Instead, | find that the process undertdiethe Board was defective.
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that the balance of the equities favors enjoinlmgdeal, even for a temporary go-
shop period. For that reason, the Plaintiff's Motfor a Preliminary Injunction is

denied. An appropriate Order accompanies this Mantrm Opinion.
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