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Delaware law with regard to limited liability compas is contractarian;
individuals may create an organization that refletteir perception of the
appropriate relationships among the parties, mostiacive to their interests, as
represented by their mutual agreement. Chapteof IBtle 6 of the Delaware
Code provides default provisions applicable to xale LLCs where the parties’
agreement is silent; where they have provided afiser with limited exceptions,
such agreements will be honored by a reviewingtcour

Here, the parties agreed to reject all defaulvigrons, and expressly limited
members’ rights to those provided in the LLC Agreain That Agreement strictly
limits member rights of withdrawal, and does natvide for judicial dissolution.
Nonetheless, the Plaintiff seeks a judicial dissoluunder Section 18-802 of the
LLC Act, pointing to a member deadlock in the coctdaf the business. The
Defendants have moved to dismiss. Because thé togldicial dissolution is a
default right which the parties may eschew by amifr and because they have

done so here, the Defendants’ Motion must be gdante

! One important exception is our statutory prohditon contracting out of the covenant of good
faith and fair dealing.See6 Del. C. § 18-1101(c) (“To the extent that, at law or irugyg a
member or manager or other person has duties @imgluiduciary duties) to a limited liability
company or to another member or manager or to enptirson that is a party to or is otherwise
bound by a limited liability company agreement, thember’'s or manager’s or other person’s
duties may be expanded or restricted or eliminbiegdrovisions in the limited liability company
agreementprovided, that the limited liability company agresmh may not eliminate the implied
contractual covenant of good faith and fair dealiyemphasis added).

2 Whether the parties may, by contract, divest @osirt of its authority to order a dissolution in
all circumstances, even where it appears manifesetidty so requires—Ileaving, for instance,
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I. BACKGROUND

The facts that follow are taken from the Verifi€é@omplaint, unless
otherwise noted. Satellite Dialysis of Tracy, Liie “Company”) is a Delaware
limited liability company that owns and operatealyBis facilities in San Joaquin
County, California. The Company consists of twombers, Plaintiff Dr. Aibar
Huatuco and Defendant Satellite Health Care (“888l The members entered
into the Limited Liability Company Agreement of 8lite Dialysis of Tracy, LLC
(the “LLC Agreement”) on August 15, 2007. Each nemholds a fifty percent
interest in the Company, and Satellite manage€tmpany pursuant to the terms
of a Management Services Agreement. The CompathyAa$a | Huatuco, Inc., an
entity affiliated with the Plaintiff, entered inta Medical Director Services
Agreement (“MDSA”) under which the Plaintiff woulskerve as the Company’s
Medical Director for a five-year term ending Augas: 2012

On March 1, 2010, the Company, via Satellite, @ntbn Bank entered into
a business loan agreement, which contained a poavieequiring that the
Company maintain a certain ratio of EBITDA to dedmrvice. Satellite, as
manager, provided the loan documentation to thenti#fa however, the

documentation did not contain the business loareeagent, and the Plaintiff

irreconcilable members locked away together fordikex some alternative-entity version of
Sartre’s Huis Clos—is an issue | need not resaitbis Memorandum Opinion. As | find below,
considerations fundamental to equity are absemt her

3 Compl. 11 30, 48.



personally guaranteed the loan, unaware of the shxfutce ratio provision. Then,
in August 2010, the Plaintiff again personally gudeed a loan to the Company,
this time for a $500,000 line of credit. On May, PD11, Satellite amended the
initial business loan agreement with the bank tolude a “borrowing base
covenant” that immediately placed the Company ifawdé of that provision.
Finally, on May 26, 2011, Satellite, again withdbe Plaintiff's knowledge or
consent, executed an additional $500,000 lineeditwith Union Bank.

One month before the MDSA was set to expire, ity 2012, Satellite
informed the Plaintiff that under new regulatiorssued by the Centers for
Medicare & Medicaid Services, the Plaintiff wasloager eligible to serve as the
Company’s Medical Director. The Plaintiff suggesthat the Company seek a
waiver from the Centers for Medicare & Medicaid \Begs so that the MDSA
could be renewed, but Satellite rejected that pgapolnstead, Satellite proposed a
recapitalization plan, which “permitted Satellibeetright to convert the Company’s
debts to Satellite for loans into an increase atefite’s Percentage Interests to
make Satellite the majority member . .* .The proposal also contained a
provision increasing the percentage interests ofmamber who made a
disproportionate capital contribution.The Plaintiff understood Satellite’s intent

was to “force [the Plaintiff] to either ‘pour mogood money after bad’ into the

41d. at 1 46.
°d.



Company controlled by Satellite or force [the Pfiéihout of the Company?
Days before the MDSA was to expire, Satellite psgaban additional amendment
to the LLC Agreement, which provided that, as mama§atellite could enter into
a medical director services agreement with a pattter than the Plaintiff. The
Plaintiff rejected that proposal on August 15, they the MDSA expired, and
Satellite informed the Plaintiff that it intended sign a new medical director
services agreement with another doctor the nexihimgr In addition, Satellite
contended that the expiration of the MDSA congtiua “Transfer Event” under
the LLC Agreement,triggering its right to purchase the Plaintiffistérest in the
Company?

The Plaintiff responded by asserting that, becabaeellite had failed to
negotiate with the Plaintiff in good faith as regui by the MDSA, the MDSA had
not expired, and thus such expiration could notstiarte a Transfer Evefit.
Instead, between August and October 2012, the tRlaotentified the following
Transfer Events, which he claimed triggereid right to purchaseSatellite’s

interest in the Company: Satellite concealed mftdion from the Plaintiff

°1d. at 1 47.

" Seel LC Agreement § 7.2 (“Members of the LLC shall haestain repurchase rights upon the
occurrence of a Transfer Event, which rights slwal exercised pursuant to the terms and
conditions of Schedule 5.”)d. Schedule 4 at { 35(ix) (including in the definitiof “Transfer
Event” the “[tlermination or expiration of the Medil Director Agreement between the LLC and
A&I").

8 Compl. 11 52, 55.

°1d. at  55.



regarding loans and unilaterally entered loan agesd¢s without the Plaintiff's

consent; Satellite induced the Plaintiff to sigaroguaranties without providing
him comprehensive loan documentation; Satellite rated loan agreements
without the Plaintiff's consent, and entered anitaltal line of credit without his

knowledge; Satellite improperly paid itself a masagnt fee while the Company
was insolvent; Satellite failed to negotiate the $Din good faith; and Satellite
entered into another medical director services eaagemt without the Plaintiff's

consent? In January 2013, the Plaintiff also asserted Setellite had entered
into an additional note in violation of Section 3.4of the LLC Agreement,

triggering yet another Transfer Evéht.

Surprisingly, in this action, the Plaintiff doestnseek a judgment that
Satellite’s breaches of the LLC Agreement coniflitansfer Events, and that he
therefore has a contractual right under the LLCe&gnent to purchase Satellite’s
interest in the Company. Instead, the Plaintiéfidia Complaint with this Court on
April 8, 2013 seeking judicial dissolution of the@pany under ®el. C. 8 18-
8021 Accordingly, the parties agree that this MotiorDtismiss is not reliant on

the underlying facts alleged in the Complaint. Heat the parties submit that

%1d. at 77 55, 67, 80

d. at 1 97.

12 5ee6 Del. C.§ 18-802 (“On application by or for a member omager the Court of Chancery
may decree dissolution of a limited liability conmyavhenever it is not reasonably practicable to
carry on the business in conformity with a limitebility company agreement.”).
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whether the Plaintiff is entitled to judicial disstion is governed by the interplay
of 6 Del. C.8 18-802 and certain provisions in the LLC Agreemdfirst, Section
2.2 of the Agreement states:

The respective rights of each Member to sharearc#pital and assets
of the LLC, either by way of distributions or upbeuidation, will be
determined by reference to the Percentage Intefesich Member;
and each Member’s interest in the profits and sddahe LLC shall
be established as provided hereiBxcept as otherwise required by
applicable law, the Members shall only have the grote exercise
any and all rights expressly granted to the Memlmnsuant to the
terms of this AgreementNo Member shall have any preemptive right
to purchase or subscribe for additional Membershiprests in the
LLC by reason of the admission of any new Membetherissuance
of any new or additional Membership Interests dieotdebt or equity
interests in the LLC?

The Defendants argue that the second sentencatgfdhagraph applies generally,
and forecloses a right to seek judicial dissolutidecond, Section 8 of the LLC
Agreement provides that dissolution requires a supsority'® vote of the
members?

Section 8.1_DissolutionThe LLC shall be dissolved, its assets
disposed of, and its affairs wound up, on the ficstoccur of the
following: (i) the approval of a Super Majority-interest of the
Members to dissolve the LLC; (ii) the sale or otdesposition of all

or substantially all of the LLC’'s assets and dmttion to the
Members of the net proceeds thereof; or (iii) uploe happening of

13 LLC Agreement § 2.2 (emphasis added).

14 A “Super-Majority-in-Interest of the Members” igfihed as “any one or more Members who,
in the aggregate, possess Percentage Intereste ibLC of more than seventy-five percent.”
LLC Agreement Schedule 4 at § 33.

15 Section 3.4 of the LLC Agreement also requiresges-majority vote to authorize dissolution
of the LLC.



any other event of dissolution specified in thetifieate of Formation
or this Agreement.

Section 8.2 _Consequences of a Dissolution Everithe
occurrence of a Dissolution Event with respect tdVlamber or
Manager shall not cause or require the LLC to disso
notwithstanding any provision of the Act or anyeitlhaws applicable
to the LLC to the contrar¥’

Schedule 4, Paragraph 10 of the Agreement defirfBssaolution Event” as “the
Insolvency, dissolution or occurrence of any otlesent that terminates the
continued membership of any Member, but does rudtide a change of ownership
with respect to such Member or a transfer of sugmider's Membership Interest
as permitted by the Agreemenf.” The parties agree that a dissolution under the
terms provided in Section 8.1 is unavailable hangl that the Agreemedbes not
expressly provide a right to judicial dissolutionThe Defendants argue that
because the LLC Agreement does not expressly peoaidight to seek judicial
dissolution, and because the parties agreed too famy rights not explicitly
granted by the Agreement, judicial dissolution mavailable to the Plaintiff, as
well.
II. STANDARD OF REVIEW
A motion to dismiss under Court of Chancery Ru2¢b)(6) will be granted

only where a Complaint fails to state a claim untery reasonably conceivable

°1d. §8 8.1, 8.2.
17 LLC Agreement Schedule 4 at { 10.



set of circumstances® Where the interpretation of contractual provision
determines the sufficiency of a complaint, suchetednination is the appropriate
subject for a motion to dismis3.

IIl. ANALYSIS

The Plaintiffs Complaint seeks solely to judityatlissolve the LLC on the
basis that it is not reasonably practicable toycarr its business due to deadlock
between the Plaintiff and Satellite. Satellite hasved to dismiss the Complaint
under Chancery Court Rule 12(b)(6) on the grouhds the express language of
the LLC Agreement forecloses a member from seekidigial dissolution.

Satellite points to the second sentence of Seétidof the LLC Agreement,
which provides that “[e]xcept as otherwise required applicable law, the
Members shall only have the power to exercise aayadl rights expressly granted
to the Members pursuant to the terms of this Ageserif’ Satellite argues that
judicial dissolution is not a mandatory provisiohtlee LLC Act, and is therefore
not “required” by law; further, the LLC Agreemeniopides for dissolution under
certain circumstances not present here, but failgrant a right to seek judicial

dissolution. The Plaintiff contends that the setsantence of Section 2.2 does not

18 Cent. Mortgage Co. v. Morgan Stanley Mortgage Gapitoldings LLG 27 A.3d 531, 536
(Del. 2011).

19 See Allied Capital Corp. v. GC-Sun Holdings, |10 A.2d 1020, 1030 (Del. Ch. 2006)
(“Under Delaware law, the proper interpretationlasfguage in a contract is a question of law.
Accordingly, a motion to dismiss is a proper fraroekfor determining the meaning of contract
language.”).

20 LLC Agreement § 2.2.



address a right to seek dissolution, as it is enid@dn a paragraph that deals only
with the members’ economic interests in the LLGY other words, the Plaintiff
argues that Satellite has pulled the second semteinSection 2.2 out of context,
and that a right to seek judicial dissolution i$ agight that must be made express
pursuant to Section 2.2.

| disagree with the Plaintiff's interpretation thie LLC Agreement. Section
2 of the LLC Agreement addresses “Members and Meshige Interests® In
particular, Section 2.1 governs member voting gghithile Section 2.2—"“Other
Member Rights"—serves as a “catch-all” addressingcallaneous other rights
associated with membership. While Section 2.2 eslrs two kinds of economic
rights—rights to distributions of assets upon ldation, and preemptive rights—it
also provides more generally that “the MembersIsbaly have the power to
exerciseany and all rightsexpressly granted to the Members . .?? ."This
statement is not qualified by reference to “ecormdmghts, but instead applies to
“any and all” rights, that is, both economic anesh@conomic, including a right—or

lack thereof—to seek judicial dissolution. Furthtée provision applies to any and

1| recognize that Section 12.11 of the LLC Agreet@ovides that “[t]his section, subsection
and any paragraph headings contained herein arthdopurpose of convenience only . . . .”
While | do not rely on the section headings to gmeaning to the LLC Agreement, such
headings are useful for explaining the organizatibthe Agreement.

2 LLC Agreement § 2.2.
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all rights “pursuant to the terms of this Agreemienbt, as the Plaintiff would
have it, solely to rights under Section 2.2.

Reading Section 2.2 in this way, it is clear to ttm&t judicial dissolution is
not available to the Plaintiff here. The partigsedfically considered, and
addressed, dissolution and dissolution rights iati&es 8.1 and 3.4 of the LLC
Agreement. So long as the LLC has assets and menmiai operatioi> those
sections provide for dissolution only where a supajority of the members so
approve’® The parties did not agree to a right to judidigkolution, and, as | have
found above, instead rejected all default rightslaunthe Act unless explicitly
provided for in the LLC Agreement or “otherwise uagd” by law. As Satellite
points out, a right to seek judicial dissolutiondan 6 Del. C. § 18-802 is not
“required” by law. Rather, ilR & R Capital, LLC v. Buck & Doe Run Valley
Farms, LLGC this Court upheld a provision in an LLC agreempuatporting to
eliminate certain parties’ rights to judicial disgmon otherwise expressly granted
in the LLC agreemerft. Permitting waiver of a contractual right to judic
dissolution, or enabling opting out of the statutaght altogether, is consistent

with the broad policy of freedom of contract ungery the LLC Act, and

23 A sale of all or substantially all of the assetshe LLC would itself require a super-majority
vote. SeelLLC Agreement § 3.4.14 (requiring a super-majovitye to “[s]ell all or substantially
all of LLC’s or any Center’s assets, or authorize merger or dissolution of LLC").

24 Other than upon liquidation and distribution, osuper-majority vote in favor of dissolution,
Section 8.1 provides for dissolution “upon . . yanher event of dissolution specified in the
Certificate of Formation or this Agreement.” Ndet events of dissolution are so specified.
252008 WL 3846318 (Del. Ch. Aug. 19, 2008).
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comports with the Act’'s approach of supplying défgumovisions around which
members may contract if they so choBseAccordingly, the relevant inquiry is
whether the members here did opt out of the statutefault provided in ®el. C.

8§ 18-802, or whether the LLC Agreement is silenjuaicial dissolution such that
the statutory default applies. Here, the LLC Agneat is not silent: rather,
Section 2.2 provides that members are entidliely to the rights expressed in the
LLC Agreement’ Since the LLC Agreement does not expressly corgaight to
judicial dissolution, the members have effectivepged out of the statutory default
contained in @el. C.8§ 18-802.

The Plaintiff argues thaR & R Capitalis inapplicable here, because the
Defendants have not demonstrated that the Plaiktifiwingly and intelligently
waived his right to judicial dissolution, as he gasts is required under the holding
in that case. The Plaintiff points to the Coufirgling that the contractual waiver
there was “knowing, voluntary and unambiguotfs.That finding is unremarkable

and imposes no positive burden on the moving Eatedemonstrate anything

26 SeeElf Atochem North America, Inc. v. Jaffafi27 A.2d 286, 291 (Del. 1999) (“The basic
approach of the Delaware Act is to provide membeith broad discretion in drafting the
Agreement and to furnish default provisions whenrttembers’ agreement is silent.”).

" The Plaintiff suggests that reading the LLC Agreafrin this way renders superfluous Section
8.2, which states that “[tlhe occurrence of a Disson Event with respect to a Member or
Manager shall not cause or require the LLC to dv&so . . .” However, this Section is not
superfluous, as it is meant to clarify the otheewsmbiguous distinction between events
mandating dissolution of the LLC under Section &Aid events mandating the dissolution of an
individual’'s membership interest as described ineBlale 4, Paragraph 10.

28R & R Capita) 2008 WL 3846318, at *8.
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other than that a binding and unambiguous contaists between these parties,
which contract rejects judicial dissolution. Saitiated parties entering
unambiguous LLC agreements are presumed to unddrta consequences of the
language they have chosen, and are bound theeshydntract rights be subject to
endless second-guessing and opportunistic revidion.

The Plaintiff also suggests that the LLC Agreentesre is similar to that in
Lola Cars Int., Ltd v. Krohn Racing, LL.Gn which this Court found an LLC
operating agreement did not supersede the statdtfault of a right to judicial
dissolution®® However, in that case, the LLC agreement conteinaonexclusive
provision enumerating the circumstances in whicksalution was permissible.
The Court sensibly reasoned that “[ijt simply canbe true that a number of
nonexclusive, permissive termination clauses in @merating Agreement can
preclude judicial dissolution as provided for i thct.”' By contrast, Section 2.2
of the LLC Agreement here specifically excludesrahts not expressly provided
by the Agreement or required by law. Therefordplnot find the reasoning of

Lola Carspersuasive here.

29 See, e.gProgressive Int'l Corp. v. E.l. Du Pont de Nemo&€o., 2002 WL 1558382, at *1
(Del. Ch. July 9, 2002 (holding that, in the abseraf fraud or other unconscionable
circumstances, the plaintiff would be bound by thear terms of its contract, including an
unambiguous integration clause, and explaining tfgophisticated parties are bound by the
unambiguous language of the contracts they sign”).
2‘; 2009 WL 4052681, at *7 (Del. Ch. Nov. 12, 2009).

Id.

13



Additionally, the Plaintiff argues that even ifetlLLC Agreement does
foreclose judicial dissolution, as a matter of pulgolicy the Court should not
deprive the Plaintiff of such a remedy where nceralitive exit options are
available. First, as Satellite correctly points, dne explicit policy of the LLC Act
IS to “give the maximum effect to the principle fodedom of contract and to the

enforceability of limited liability company agreemts.”

Permitting judicial

dissolution where the parties have agreed to fdigd remedy in the LLC
Agreement would frustrate that purpose, and changa fundamental way the
relationship for which these parties bargained. isTiB especially true where
several provisions in the LLC Agreement act to préwone party from unilaterally
changing the terms of the other members’ investsf@ntEngrafting judicial

dissolution rights onto an LLC agreement requiram@uper-majority consent to

dissolution, where default rights to dissolutiordenthe Act have been rejected,

would not preserve the bargain these parties m&kenerally, our courts uphold

326 Del. C.§ 18-1101(b).

% See, e.g.LLC Agreement § 2.6 (“No member may withdraw esign as a Member from the
LLC without the approval of the other Members, gtcgpon consummation of the transfer of
the Members’ entire Membership Interest to a traresf in compliance with the applicable
provisions of Article VIl hereof.”)jd. § 3.4.14 (requiring a supermajority vote of the rbems

to “[s]ell all or substantially all of the LLC’s cany Center’s assets, or authorize the merger or
dissolution of the LLC");id. § 3.4.15 (requiring a supermajority vote to “[lligate or dissolve
the LLC or file any petition or other request fan&ruptcy or insolvency protection of the LLC
under any applicable law”)d. 8 8.1 (“The LLC shall be dissolved, and its assk$posed of,
and its affairs wound up, on the first to occurtieé following: (i) the approval of a Super
Majority-in-Interest of the Members to dissolve theC . . . .”);id. 8 11 (“[U]pon the agreement
of a Super Majority-in-Interest of the Members, thesiness of the LLC as a limited liability
company may be transferred to a corporation toobmdd for the purpose of conducting such
business.”).
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rights bargained for by contract, and only whereptalic policy interest even
stronger than freedom of contract” must be vindidatwill such rights go
unenforced”

To the extent that the Plaintiff argues that it Wole inequitable to
foreclose judicial dissolution as a remedy wheredr@not withdraw as a member,
the latter option does exist, although not in arfadhat may be palatable to the
Plaintiff: while Section 2.6 of the Agreement statthat “[nJo member may
withdraw or resign as a Member from the LLC withtle approval of the other
Members,®* this Section does ngreventthe Plaintiff from dissociating from the
LLC; instead, it provides consequences for suchitadnawal. The Agreement
provides that “[i]f a Member does withdraw or rasigithout such consent and in
violation of the applicable provisions of ArticlellVhereof, the withdrawing
Member shall not be entitled to receive any consiten for its Membership
Interest.®® In other words, there is no absolute prohibitonwithdrawal, and the
Plaintiff's argument that the LLC is insolvent andhy require him to undertake
further liability is equitably deficient.

In any event, the Plaintiff does have an altermathat would allow him to

recover the value of his economic interest in theCLif any remains, and to

34 Universal Enter. Grp., L.P. v. Duncan Petroleum fp2013 WL 3353743, at *15 (Del. Ch.
July 1, 2013) (internal citations omitted).

% LC Agreement § 2.6.

*1d.
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remove himself from an association with Satelliieai way contemplated by the
LLC Agreement: he may pursue an action againgtli§atfor breach of the LLC
Agreement, and if he is successful in doing soy@se his contractual right to
purchase Satellite’s interest in the Company. Hlaintiff contends in his Verified
Complaint that the Defendants have committed aelangmber of breaches
amounting to Transfer Events which trigger his cactual right to buy out
Satellite’” The Defendants concede that breach may triggehr a right, under
Schedule 5 to the LLC Agreemefit. According to the Complaint, however,
Satellite contends that is the party entitled to purchase tR&intiffs’ interest
under the contract. Here, where both the Plaiatif the Defendants contend that
a “Transfer Event” has occurred, triggering eachtys rights under the LLC
Agreement to purchase the others’ interest in the@ny*® a contract action—
and not a judicial dissolution action, where those isswai necessarily go
unresolved—is the appropriate venue for the pattiesndicate their rights.

With these alternatives available, | see no conmgelequitable reason to

grant a judicial dissolution remedy that the parhave bargained to forgo.

37 SeeCompl. 11 55, 63, 67, 80, 97.

3 Def.’s Reply Br. at 12.

39 Seel LC Agreement § 7.2 (“Members of the LLC shall haestain repurchase rights upon the
occurrence of a Transfer Event, which rights slwal exercised pursuant to the terms and
conditions of Schedule 5.7).

16



V. CONCLUSION

| have found that Section 2.2 of the LLC Agreemapplies generally to
exclude all rights associated with membership eoguired by law or expressly
granted in the LLC Agreement. Because a rightuidicjal dissolution is not
required by law or expressly granted in the LLC égnent, and because reading
the Agreement as a whole it is clear that the gamneant to exclude any right to
judicial dissolution, | find that the Plaintiff deenot have a right to seek a
dissolution under ®el. C. 8§ 18-802. Satellite’s Motion to Dismiss is themefo

granted. An order accompanies this Memorandumi@min
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