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The Plaintiff brings the action before me undé»e8. C. § 225. He seeks to
confirm the removal of members of the board of @Ardscular BioTherapeutics,
Inc. (“Cardio”) by written stockholder consent, pogedly effective as of June 7,
2013! The Defendants, directors purportedly displacgthie written stockholder
consent (the “Consent Action”), challenge the vgliof the consents (the “Vizier
Consents”) filed on behalf of shares held by ViZimvestment Capital Limited.
The parties have filed cross-Motions for Summarnygiaent on the validity of the
Vizier Consents. Because | find that the Viziem&ents were invalidly executed,
and because, without those shares counting in fakerConsent Action fails, the
Defendants’ Motion for Summary Judgment must batga

This issue before me involves, at its core, a uespetween a formerly
married couple, Defendant and former director Da@ieMontano—the founder
and CEO of Cardio—and Victoria “Vicki” Montarfo. Daniel and Vicki own a
large block of stock in Cardio, which is held irBahamian corporation, Vizier
Investment Capital Limited (“Vizier”). Upon thettivorce in 2001, Vicki was

granted the right to receive the first $2,000,0@degated by any future sale of

1 Pl’s Op. Br. at 6. | note that the Vizier Contsewere delivered electronically on June 7, 2013
and by hand on June 8, 2013. A written conseaffestive when deliveredSee 1 R. Franklin
Balotti & Jesse A. Finkelstein, Del. L. of Corp.daBus. L. § 7.29 (“The action is effective when
a legally sufficient consent (or consents) is detd to the corporation at either its registered
office in the State of Delaware or its principahqe of business.”). As explained below, | need
not reach the question of whether the electroniively was effective, and consequently
whether the Consent Action became effective onlyerwhhe Vizier Consents were hand-
delivered on June 8, 2013.

2 | use first names in this Opinion to refer to thenerous individuals surnamed Montano.
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Vizier stock, and Daniel and Vicki each hold a 5hfigrest in proceeds above that
amount. By written consent, the stockholders afd@apurported to remove most
of the Cardio directors—including Daniel—as partaofleal to infuse Cardio with

needed cash. On June 7, 2013, Vicki voted aladio shares held by Vizier in

favor of the consent. It is that action that islidnged, and dispositive, here.

|. BACKGROUND

A. Cardio

Cardio is a Delaware corporation developing drugdaates for treating
coronary artery disease, peripheral artery diseaseus ulcers, and diabetic foot
ulcers. Prior to June 7, 2013, when approxima®@B6 of Cardio shares voted by
stockholder written consent to remove the defendaetctors, Cardio’s board of
directors consisted of Defendants Daniel Montanitdviya (“Vika”) Montano,
John Jacobs, Ernest Montano, Ernest Montano Id, Joong Ki Baik, Plaintiff
Mickael Flaa, and non-party Grant Gordon. DirestDaniel and Vika Montano
are currently married. Ernest Montano is Danielnk&mo’s brother, and Ernest
Montano Il is Daniel Montano’s nephew. Grant Gamdis married to Amy, a

child of Daniel’s first marriage to Vicki.



B. The Wallen Loans

Because the company has yet to develop a markedald), Cardio has been
insolvent since 2008. In need of capital to pay rent on office and ater space,
patent filing fees, utility bills, employee wageand other business-related
expenses, Cardio entered into two agreements wathirCWallen in which the
company issued $500,000 and $1,000,000 in debtruad2009 Subscription
Agreement and Promissory Note and a 2010 Term IE@amlity and Promissory
Note, respectively. These loans were not secured by Cardio’s assetswere
personally guaranteed by Daniel Monta&n&ardio defaulted on the loans, and in
June 2012, Wallen sent Grant Gordon a letter rdéopgethat, instead of instituting
legal proceedings, the debt be converted to stb®.80 per shar®.That request
was denied.

As a result, on September 29, 2012, Wallen sougtitadtained a default
judgment in the Eighth Judicial District Court ida@k County, Nevada against
Daniel for $2,153,507, reflecting the principle antkrest on the loans that Daniel

had personally guaranteéd.That court held a hearing on April 22, 2013 to

% Pl.’s Op. Br. Ex. 3.

* Defs.’ Op. Br. Ex. 9.

® Dep. of Calvin Wallen at 10:25-11:2.

® Defs.’ Op. Br. Ex. 8.

" Pl.’s Br. Opposing Defs.’ Mot. for Status Quo BX. Wallen also filed a derivative action
against Cardio and various board members on Mafich2@13 in Nevada. That action is
currently pending. Defs.” Op. Br. at 11.



determine whether Daniel had any assets to safiefydebf At that hearing,
Daniel Montano testified that his only assets warejoint interest in the Cardio
stock held by Vizier, but that according to his alite agreement with Vicki,
“unless she gets two and a half million dollargloh’t have access to the [stock
held by Vizier].® Daniel also testified that he did not know whére Cardio
stock certificates were located. At a subsequearihg on May 13, 2013 to
inquire into the status of those stock certificat@aniel testified that he still did
not know where the physical stock certificates wlerated, but he believed that
Vicki had access to them and she was reluctantotiperate in the litigation
because “her two and a half million [was] in jeapat™
C. The Financing Proposal

Unable to collect on the default judgment, and segto recoup some of his
investment, on January 15, 2013, Wallen sent a@rlatt Cardio’s board of
directors, explaining:

As you are aware, | have made numerous attempsttie my debt

while helping CardioVascular BioTherapeutics, Iftbe “Company”)

to position itself for future success. Despite tipl¢ attempts to

contact Daniel C. Montano (“Montano”) and the BoaifdDirectors

(“BOD”) of the Company and resolve my situationhdve been

ignored and passed off as a non-threat. Clearly attgmpts to
amicably work with the Company have been proverucesssful. |

8 Defs.’ Op. Br. Ex. 16.
%|d. at 6:8; 6:16-17.
101d. Ex. 17 at 4:23-5:12.



have thus been left no choice but to move forwarthe manner set
out in this letter?

The letter included a financing proposal on beb&kimself, Clark Reinhard, and
William Mullins (“WRM”). That proposal included aroffer to purchase
$3,000,000 in Cardio convertible notes by ClarknRard and Calvin Wallen; an
offer to purchase $500,000 in Cardio preferred kstog Calvin Wallen; and an
offer to purchase an additional $5,000,000 in Gaatinvertible notes by WDM
Investments International, a group of accreditedestors associated with
Mullins.*® The proposal was conditioned on the immediatgymesion of Daniel
Montano as CEO; the immediate resignation of alididaboard members except
Mickael Flaa and Grant Gordon; and the appointm@nfive new directors
designated by WRNE Unsurprisingly, the Cardio board rejected thispmsal.
Daniel claimed that, because Mullins “had maderfanra overtures in the past but
seldom delivered,” the board could not be convinteat WRM would deliver
unless WRM was willing to place the entire $8.5lionl in escrow*
D. Vizier

Vizier is a Bahamian company that was formed in8L&8 the sole purpose

of holding the 30 million shares of Cardio jointlywned by Daniel and Vicki, who

1p|’s Op. Br. Ex. 19 at 1.
1214,

131d. at 1-2.

14 Defs.’ Op. Br. Ex. 1.1.



at that time were still married. Daniel’'s purpasereating Vizier was to insulate
the couple’s shares from creditdrs.Vizier was initially incorporated by Grant
Gordon, and at an initial meeting for which no ntew could be produced,
Gordon, Daniel, Vicki, and Ernest Montano were ndnas directors® The
Defendants claim that at that meeting the boaralved to vest Daniel, as
President, with exclusive authority to vote Vizgeeshares of Cardio, and that at
subsequent board meetings, Daniel proceeded to @atdio proxies without
objection from the other directots.Cardio’s Schedule 14A filing dated March 31,
2005 also states that “Mr. Montano has sole voing investing power” over
Vizier's shares of Cardif. Vizier has no principal place of business, andlag-
to-day operations: it exists only to hold Cardiockt

The parties dispute who held officer positions izi&t as of June 7, 2013,
when Vicki voted the Vizier Consents. An undatezbikter of Officers provided
by Grant Gordon identifies Daniel as President,kVias Vice President and
director, Ernest Montano as Vice President andctbreand Gordon as Chairman
and Co-Secretary. A recent Register of Officers dated August 12, 2@entifies

Daniel as President, Vicki as director, Ernest Moot as director, and Gordon as

15 Defs.’ Op. Br. at 4.
16

Id.
d.
18 Defs.’ Op. Br. Ex. 6.
19pl’s Op. Br. Ex. 12.



Co-Secretary® The parties disagree as to whether Gordon renaaitisector of
Vizier—Vicki asserts that he is still a directorhie Daniel claims that he was
removed “four or five years ago” as a result of manting to disclose his
relationship with Vizier in Cardio’s SEC filings. However, the Defendants have
presented no evidence indicating that Vicki eveigeed from her initial position
as Vice President, assuming that the undated RegitOfficers presented by
Gordon dates back to Vizier’s formation.

Vizier's Articles of Association provide that, “tfne absence of any specific
allocation of duties, it shall be the responsipidf . . . the President to manage the
day to day affairs of the Company, [and] the Vigeditlents to act in order of
seniority in the absence of the Presidéht."The only other officer positions
created by the Articles are Chairman of the Bodr@dioectors, Vice Chairman,
Secretary, and Treasurer.

E. The Divorce Agreement

Daniel and Vicki divorced in March 2001. Underithdivorce agreement,

Daniel was to pay $7,000 per month to Vicki for spal supporf; but Vicki

testified in her deposition that she has not ressivegular spousal support

291d. Ex. 13.

%1 Defs.’ Op. Br. Ex. 16.
221d. Ex. 1.

2d.

4Pl.’s Op. Br. Ex. 16.



payments for five years. The divorce agreement also provided that “Dagiel
Montano and Victoria G. Montano [were to] remaibfjsiness partners in the
financial affairs of Vizier Investment Capital Ltdyut “any and all spousal support
[would] terminate upon Victoria G. Montano receiyithe sum of $2,000,000.00
from Vizier Investment Capital Ltf® Both parties agree that this provision
entitles Vicki to receive the first $2,000,000,eaftaxes, generated from a sale of
Vizier stock. However, as explained above, Dag@lild not say in the debt
collection action whether he or Vicki has authaiiza to vote the Vizier shares,
stating that “my first wife controls everything urghe gets two and a half million
dollars,” and “when we got divorced [the Vizier sb& were] all under her
control,” but that “I assume that [Vicki] and | levequal voting rights®*
F. The Consent Action

When the board rejected WRM'’s financing proposakllén initiated a
written stockholder consent seeking to (1) amendliGs bylaws with respect to
the removal of directors and appointment of directim vacancies, (2) remove
Daniel, Vika Montano, John Jacobs, Ernest Montdfrmest Montano Ill, and

Joong Ki Baik as directors, and (3) direct the neing board to consider and act

%5 Dep. of Victoria Montano at 32:4-5.
°p|.’'s Op. Br. Ex. 16.
271d. Ex. 26; Defs.’ Op. Br. Ex. 17.



on the financing proposal submitted by WalfenWallen, Grant Gordon, and
Plaintiff Mickael Flaa contacted stockholders vimadl and Facebook, encouraging
them to support the Consent Action.

The written consents that stockholders receivedigeal three methods for
consenting: delivering a completed consent car@dcodio’s registered agent by
hand delivery or certified mail; calling a toll-BBenumber and making a voting
selection on the telephone keypad according to nestauctions; or completing
an electronic consent on the Interffet.In order to access either electronic
procedure, stockholders were required to input &ue encrypted “control
number,” which was provided to each stockholderh@or her printed consent
card®! Votes received electronically via telephone deiinet were tabulated by an
independent tabulating agency, Ellen Philip Asdesialnc. At the end of each
day consents were received, electronic votes wempied on a spreadsheet,
which was printed and delivered to Cardio’s regesieagent. The spreadsheets
did not include the control numbers assigned tocks$tolders, and did not
reproduce a screen shot of the Internet consefrisessence, the spreadsheets
summarized the results of the consents but dighrestent a copy of the consents as

the voters experienced them as they were electlbyioting.

8 p|’s Op. Br. Ex. 2.

29 Defs.’ Mot. for Status Quo Order Ex. 2F-G.
0P| ’'s Op. Br. Ex. 1.

d.
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G. Vicki Montano Executes the Vizier Consents

In anticipation of the Consent Action, Vicki diredtGrant Gordon to update
Vizier's mailing address in Cardio’s recorifsThe Vizier address in Cardio’s files
was a residence where Daniel formerly, but no longesided. Daniel claims that
mail sent to that address was forwarded to hissotmesidence, but admits that he
had not lived at the former address for at leasi ywwars. At Vicki's behest,
Gordon contacted Cardio’s mailing agent, instrugtinat future communications
with Vizier be sent to his own addre§sWhen he received the Vizier Consents,
he provided them to VicK Vicki did not inform Daniel that she had changed
Vizier's mailing addres®> nor did she inform him that she was in possessidhe
Vizier Consents. She did not call a board meetingetermine whether it was in
Vizier’'s interests to vote the Vizier Consents.

Daniel, however, had been aware of the ConsenbAstiexistence as early
as April 2012°® In fact, he had seen a copy of the consent, fper@ntly did not

guestion why he had not received the Vizier Corssanthe mail, nor did he call a

32 Defs.’ Op. Br. at 15.

% Dep. of Victoria Montano at 46:1-6.

*1d. at 44:13.

% When asked why she did not notify Daniel that glagned to vote the Vizier Consents, Vicki
Montano responded that “[Daniel] would have triedbtowbeat me,” and that “I was just really
afraid that he’d just get really upset and mad welt and | didn’t want to go there.” Dep. of
Victoria Montano at 58, 60.

% Dep. of Daniel Montano at 98.

11



Vizier board meeting to discuss whether or not Wer Consents should be
voted.

On June 7, 2013, the Vizier Consents were transditélephonically on
behalf of Vizier's 30 million share¥. The next day, on June 8, 2013, a paper copy
of the Vizier Consents was hand-delivered to Casdiegistered agerit. The
Vizier Consents were signed by Vicki, indicating Ipesition on the consent card
as “Vice President.” Prior to changing Vizier's itmay address, she had never
before taken any action on behalf of Vizier in bapacity as Vice President, and
had never signed any document, other than a cheektifying herself as Vice
President of Vizief? She testified in her deposition that no one haat explained
to her what the powers or duties of a Vice PregiiteiVizier entailed® Instead,
Vicki stated in her affidavit that she voted in éawof the proposal as the “sole
owner of the right to receive the first $2,000,@@0ncome from Vizier” due under
her divorce settlement with Danil.

H. The Consent Action Removes the Cardio Board
At the time the Consent Action occurred, there wi6,510,013 shares of

Cardio outstanding. Vizier owned roughly 16.6% @érdio shares. In total,

37 Pl’s Op. Br. at 22.

B d. Ex. 2.

39 Dep. of Victoria Montano at 40.
“1d. at 39.

“1Pl.’s Op. Br. Ex. 16.
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111,157,236 shares consented to the profjosabresenting roughly 61.6% of
shares outstandiffg. Excluding all electronically submitted consentsyt
including the paper Vizier Consents, 92,462,611ttam consents—roughly
51.22% of shares outstanding—were effectively @eéd to Cardio.

Upon receipt of a majority of stockholder consetitg, defendant directors
were removed, and the two remaining directors, Gi@ardon and Plaintiff
Mickael Flaa, appointed Calvin Wallen, Jon Rossl Robert Schleizer to fill the
vacancies. On June 8, 2013, the Plaintiff filed #ction under ®dl. C. § 225 to
confirm the effectiveness of the Vizier Consents] @onsequently the Consent
Action.

1. STANDARD OF REVIEW

This case comes before me on the parties’ crodsmho for Summary
Judgment. Court of Chancery Rule 56(c) permitsaaypto file a Motion for
Summary Judgment when there exists “no genuine iasuo any material fact and
[] the moving party is entitled to a judgment asmatter of law.** Further,
“[w]lhere the parties have filed cross motions fomsnary judgment and have not
presented argument to the Court that there is smei®f fact material to the

disposition of either motion, the Court shall de® motions to be the equivalent

“2|d. Ex. 6.
1d.
* Ct. Ch. R. 56(c).
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of a stipulation for decision on the merits basadlte record submitted with the
motions.*

L. ANALYSIS

The Plaintiff has sought in this Section 225 aéfido confirm the validity
of the Vizier Consents executed by Vicki Montanbereby confirming the
effectiveness of the Consent Action on the whole¢ces excluding the Vizier
Consents, the Consent Action would have faileddi@io majority approval. The
Consent Action proceeded in accordance withD&8. C. § 228(a)’ The
Defendants initially contested the effectivenesshef stockholder consent on the
basis that the written consents executed electbyifailed to satisfy the delivery

requirements under Bel. C. § 228(d)"® The parties now agree, however, that

5 Ct. Ch. R. 56(h).
% See 8 Del. C. § 225 (“Upon application of any stockholder oredior, or any officer whose
title to office is contested, the Court of Chancergly hear and determine the validity of any
election, appointmentemoval or resignation of any director or officer of anyrgoration . . . .”)
(emphasis added).
“"8Del. C. § 228(a) provides that:
Unless otherwise provided in the certificate oforporation, any action required
by this chapter to be taken at any annual or spee&ting of stockholders of a
corporation, or any action which may be taken gtammual or special meeting of
such stockholders, may be taken without a meetivithout prior notice and
without a vote, if a consent or consents in writisgtting forth the action so
taken, shall be signed by the holders of outstandiock having not less than the
minimum number of votes that would be necessarauthorize or take such
action at a meeting at which all shares entitlegtdt® thereon were present and
voted and shall be delivered to the corporatiordélvery to its registered office
in this State, its principal place of business or afficer or agent of the
corporation having custody of the book in which ggedings of meetings of
stockholders are recorded. Delivery made to a catjgm’s registered office shall
be by hand or by certified or registered mail, netteceipt requested.
“8 Defs.” Op. Br. at 31-35.

14



excluding all consents executed electronically, imgtuding the hand-delivered
Vizier Consents, the Consent Action obtained msjoapproval sufficient to
compel the actions directed by the conséhfEhe parties are also in agreement
that, absent the Vizier Consents, the Consent Adiads even if the electronic
consents are includé. Thus, the Court is left to address only the \lidf the
Vizier Consents, which the Defendants argue weeew@ed without authority.

The Plaintiff makes four arguments in favor of ajgling the validity of the
Vizier Consents. First, the Plaintiff argues thahould apply to this challenge to
written consents the same standard the Court a@pigia challenge to the validity
of a proxy; according to the Plaintiff, that shoukbkult in the Court excluding
extrinsic evidence of validity and upholding thezr Consents as facially valid.
Second, the Plaintiff argues that Vicki had actaathority to vote the Vizier
Consents. Third, the Plaintiff submits that, evervicki did not have actual
authority to vote the Vizier Consents, she had eggaauthority to vote the Vizier
Consents, and Vizier should be bound by that auyhorFourth, the Plaintiff

argues that, based on statements made by Dartiet idebt collection action, the

“9 | etter from Pl.’s Counsel dated Aug. 23, 2013.

0 |d. A letter from Plaintiff's counsel dated August,23013 states that 90,255,008 total
consents were required in order for the ConsenbAdb be effective. Including those delivered
electronically, 111,157,236 consents were receivéfdVizier's 30,000,000 shares are to be
excluded, however, only 81,157,236 consents—anffio®nt number to compel the actions
required by the consents—would have been delivered.

15



Defendants should be estopped from arguing thaki\did not have authority to
execute the written consent.
A. Facial Validity Sandard

The Plaintiff argues that the Vizier Consents\aied on their face and that,
by analogy to this Court’s treatment of extrinsiidence in the case of facially
valid proxies, such evidence regarding Vicki’'s lamk authority to execute the
Vizier Consents must be excluded here. He arghag because the Vizier
Consents identified Vicki as “Vice President” of2\ér, the Vizier Consents were
“free of obvious irregularities,” and should be el effective without further
analysis’

A proxy valid on its face is entitled to a presuioptof validity>* A proxy
is facially valid where it “bear[s] no facial indittion that the person executing the
proxy [is] unauthorized to do so” and where theklat authority is not evident
from the books and records of the comp&hyOur case law seems to be in some
conflict as to the admissibility of extrinsic evitt® where, analogous to the case
here, a facially valid proxy is challenged on grdsirthat it was executed without

authority. For example, iNaniero v. Microbyx Corp., after noting generally that

>1 p|’s Op. Br. at 25.

2 Maniero v. Microbyx Corp., 699 A.2d 320, 323 (Del. Ch. 1996).

*3 See Id. at 325 (internal citations omittedyarshalle v. Roy, 567 A.2d 19, 22 (Del. Ch. 1989)
(holding that a proxy was facially valid where angmal partner’s lack of authority to vote the
proxy could not be determined from the company'sksoand records).

16



“[iJt has long been the rule to exclude extrinsmdence in resolving disputed
proxy votes,” then-Vice Chancellor Steele turnec teituation where authority to
execute a facially valid proxy was challengédThe Court held that “[a] proxy
valid on its face . . . is entitled to a presumptiof validity. . . . When the
presumption is challenged the issue becomes theerssgauthority to sign on
behalf of the record holdeP” The Court then examined the extrinsic evidende bu
found that the presumption of validity had not begloutted. However, | need not
attempt to resolve the question of whether exiriesidence would be admissible
in an analogous proxy challenge, because our easenbkes it clear that extrinsic
evidence is admissible to challenge a faciallydzatnsent®

Once a challenge is made to the authority of thexabor of the consent to
exercise such consent, this Court will look beydhd face of the consent to
determine its validity. The Court iB.F. Rich Co., Inc. v. Gray, for example,
addressed the substantive issue of whether a defewirector had authority to

execute written consents for shares owned by hidren. The Court did not look

>*]d. at 323, 325.

|d. at 325-26 (quotations omitted).

*5 | doubt, however, that the outcome of this caseldde any different if | did apply the
general rule—excluding extrinsic evidence to chjke a facially valid proxy—to the consents
here. Itis not at all clear to me that the VizZdansents were in fact facially valid, since Vieki’
purported authority on the consent card was insvaisi with Cardio’s own records—
specifically, its SEC filings stating that Danielchexclusive authority to vote Vizier's shares of
Cardio. See Maniero v. Microbyx Corp., 699 A.2d 320, 323 (Del. Ch. 1996) (explainingtth
correction of proxy errors is limited to facial egularities or errors obvious from the
corporation’s books and records).
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only to the face of the consents to determine wdretit not the defendant was
authorized to vote the shares. Instead, the Gangaged in a detailed analysis,
determining that a stipulation approved by a Cotogcfamily court granted the
defendant authority to vote the shares, and tleastipulation was entitled to full
faith and credit’ An earlier caseNycal Corp. v. Angdlicchio, addressed the
guestion of whether a shareholder defendant wdswanéd to execute a written
consent on behalf of shares that it undisputediyhexlv There, the plaintiff
corporation challenged the shareholder’'s authdatyote its shares based on an
agreement between the shareholder and a cred#bptinported to transfer voting
rights to the credito? The Court rejected the corporation’s claim, dataing
that, because the corporation’s books and recoddsa “expressly empower” the
creditor to vote the shares, the Court could ndindwely “conclude that [the
creditor] ha[d] the sole and exclusive right to esdthe defendant’s] shares.”
Having determined that extrinsic evidence is adibissto determine Vicki’s
authority to execute the consents, | turn now &b évidence.
B. Actual Authority

The Plaintiff next argues that, as Vice Presiddr¥izier, Vicki had actual

authority to execute the Vizier Consents. The De#mts dispute that Vicki had

>’ BF Rich Co., Inc. v. Gray, 2006 WL 4782419, at *5-12 (Del. Ch. Nov. 9, 2006)
%8 Nycal Corp. v. Angelicchio, 1993 WL 401874, at *854-55 (Del. Ch. Aug. 31, 399
*91d. at 855.
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that authority® Because Vizier is a Bahamian company, the issuehether
Vicki had authority to execute the Vizier Consesstsontrolled by Bahamian law.
However, the parties agree that the analysis uBdkamian law is the same as the
analysis under Delaware |div.

There is a genuine issue of fact as to whethekiscthe Vice President of
Vizier.®? The Defendants contest Vicki’'s position as Vigestdent, noting that
she is listed on the most recent Register of Officenly as a director. The
Plaintiff responds that under the Register of @ifec Grant Gordon produced,
Vicki is identified as Vice President; that Bahamidaw requires written
resignation to forfeit that title; and that no suasignation was ever delivered.
The Defendants respond that the Register of Offi€@ordon produced does not
contain an official seal, and its authenticity Ierefore in doubt. Finally, the

Plaintiff argues that, as Vicki is listed on thegi&er of Officers produced by the

% vizier is not a party here. Daniel, however, i§G% owner of Vizier as well as the CEO
charged with the day-to-day operation of the comgparciuding, as if findnfra., the voting of
the Cardio stock. It is clear to me that he hasdihg to challenge Vicki's authority to execute
the consents on behalf of Vizier. | need not cdesitherefore, whether the ousted Cardio
directors, as such, have standing to challengei’giekithority.

%1 See Defs.’ Op. Br. at 22, n. 13 (“[l]n the absenceaofy evidence to the contrary, the law of a
foreign nation is presumed to be the same as lagal). The parties have explicitly agreed that
Delaware law would apply by analogy to any analggi®/icki Montano’s breach of fiduciary
duties. While the Plaintiff points out that Vickiauthority is governed by Bahamian law, he
also states that “if the Court were to apply Batamiaw to the issue, it must first consider
Vizier's operative corporate instruments.” Pl’p.@r. at 34. My analysis depends entirely on
an analysis of Vizier's corporate instruments, las parties have not pointed to any operative
Bahamian law as controlling my analysis.

%2 | also note that, assuming Vicki is a Vice Prestdef Vizier, it is unclear whether Vicki is
senior to Ernest Montano, who also appears as Riiesident on the Register of Officers.

1¢



Defendants, she is unquestionably an officer, atéhere is some doubt as to
which officer position she holds. Ultimately, howee, | need not resolve the
guestion of whether Vicki is the Vice President\otier, because, as | explain
below, even assuming that she is the most senw# Mresident of Vizier, she did
not have actual or apparent authority to execwge/ibier Consents.

The Defendants argue, correctly in my view, thati@e President does not
have authority to vote written consents by virtdidher title alone, and that some
other independent source must grant Vicki authotiy execute the Vizier
Consents. The Restatement (Third) of Agency, dedie by both the Plaintiff and
Defendants, states that:

The office of vice president by itself does notrgactual or apparent

authority to bind the corporation. The designataina person as a

vice president does not have a standardized opmasy meaning

associating particular functions or authority wikie position. . . . In

contrast, some corporations define the vice pres&lgosition to

carry full authority to act on behalf of the coraton when the

president is unavailable. If a corporation pernaitgice president to

exercise significant transactional functions andan@ke or appear to

be in control of operational decisions, it createdpasis on which

actual or apparent authority may aride.

Accordingly, although Vicki’s position as Vice Pmsnt does not in itself grant

actual or apparent authority to vote the Vizier €mts, Vizier's organizational

documents may have defined the Vice Presidentigslit such a way as to grant

®3 Restatement (Third) of Agency §3.02 cmt. 4.
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her that authority. | therefore turn to Vizier'stiles of Association, which do
speak to this issue.

While the Articles of Association are silent witkspect to the specific
authority to vote stock held by the company, theygdant Vizier's President the
authority to “manage the day-to-day affairs of tBempany.®* The Articles
further provide that the Vice Presidents may “actorder of seniorityin the

absence of the President.”®®

Assuming that she is Vizier's most senior Vice
President, Vicki therefore has the power, undehauty of 116, to manage the
day-to-day affairs of Vizier, but only in Danielabsence. The parties dispute
whether voting the Cardio stock was a part of thg-th-day operation of Vizier,
and whether, at the time Vicki took that action,ni2h was absent within the
meaning of § 116.

Historically, Daniel has voted the Cardio stock leshalf of Vizier; the
parties disagree, however, as to the source ofabitbority to do so. The
Defendants argue that at Vizier’s initial board tege (for which no minutes have

been produced), the board resolved to vest ex@usdting authority in Daniel.

The Plaintiffs dispute the contention that DaniadIsole voting authority, but

% Pl.’s Op. Br. Ex. 10 (Articles of Association) &l 16.
65
Id.
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contend that he had voting authority by virtue isf position as Presidefft. Since
no minutes were produced to evidence a resolutiptViaier's board granting
Daniel exclusive—or, indeed, any—authority to vdieier’'s shares of Cardio, |
find that Daniel's authority to vote the sharessesi from the Articles of
Association: the day-to-day operations of the camgpahich he was authorized
under the Articles to manage included voting treres held by the company.

The Defendants briefly argue that voting Vizierlsages of Cardio cannot
fall under the umbrella of day-to-day operationsaaese the Consent Action was
part of a contest for corporate control, and wasrdfore an “extraordinary”
event®” | disagree. While the Consent Action may havenban extraordinary
event from Cardio’'s perspective, voting Vizier'sasés of Cardio was not
extraordinary; in fact, as a holding company, Waenly day-to-day operations
involve managing and voting its Cardio shares.

Under § 116 of Vizier's Articles of Association, &4 Presidents are
authorized to act—including, as | have found, wgtthe Cardio shares—only in
the President's absence. Those constraints astent with the fact that, until

the Vizier Consents, Daniel had been the only petsovote Vizier's shares of

® See PI’s Answering Br. at 21 (“Plaintiff is not arggjnthat Dan Montano did not have
authority to vote the Cardio shares by virtue af $tatus as President of Vizier, but according to
the Articles of Association, that power was notlagive because it could be exercised by Vice
Presidents in certain circumstances.”).

®" Defs.” Answering Br. at 8.
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Cardio. The key factual determination, therefesayhether Daniel was “absent”
from Vizier such that authority fell on Vicki to tethe Vizier Consents.
Determining what it means to be “absent” in a h@jdcompany with
essentially no day-to-day operations, however,dgfecult inquiry. On one hand,
because the company had no purpose other thanldoCawdio shares, the only
responsibility with respect to the day-to-day opieraof the company was to vote
those shares. The Plaintiff points out that algto®aniel knew of the attempted
Consent Action, he took no action on behalf of ®iizi The Plaintiff cites this fact
as evidence of Daniel’'s absence from the affairshef company® Moreover,
although aware of the Consent Action, Daniel fati@gbrovide his current mailing
address to Cardio’s registered agent. As a relaltgould not have reasonably
expected to receive the Vizier Consents in the ,mail any other mailed
communications from Cardio to Vizier. Daniel argukat this was not “absence”:
he relied on the Postal Service to forward maikpant to his written instructions.
The record indicates that this notice was stale inatfective, howevef? With
respect specifically to the Vizier Consents, Darestified at deposition that,

because he believed he was the only person withoatyt to vote the shares and

°8 p|’s Op. Br. at 34, n. 93.

%9 See Dep. of Daniel Montano at 93:1-13 (explaining thebr to the address change, Cardio’s
records reflected Vizier's address as Daniel's frrhome address, where he ceased living
“approximately two years ago”); Pl.’s Answering Bix. 2 (“As long as you move within the
United States, the USPS will forward your mail @igrto one year to your new address.”).
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intendednot to vote them, he was not concerned when he dideceive the Vizier
Consents?  Still, a faithful fiduciary likely would have maiained a current
address with the registered agent, and on leaofiagConsent Action in which his
own tenure was involved, would have called a boaeéting to discuss whether or
not it was in Vizier's best interests to vote tlomsents.

Still, I cannot conclude that Daniel was “absefmim Vizier such that a
Vice President would be justified in usurping hesponsibilities. Vicki and the
other Vizier directors—his brother and son-in-lawg-dnave a means of
communicating with Daniel, and could have infornfech of the opportunity to
vote the Vizier Consents. What happened insteaglteling. Upon learning of
the Consent Action, Vicki directed the registergéra to send the Vizier Consents
to her ally, Grant Gordon, instead of to DanieheSvas therefore able to receive
and execute the Vizier Consents without Daniel'svidedge. Aware that Daniel
was the President of Vizier, with authority to vtite shares, Vicki could have had
the registered agent send the Vizier Consentssteaunrent address, or could have
forwarded them herself. She could have conven¥tzier board meeting, with
notice to Daniel, to determine whether to makereely election with respect to the

Consent Action. That she chose not to do so, asigad arrogated to herself the

O Dep. of Daniel Montano at 99-100.
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authority to vote the Vizier Consents without Ddisi&knowledge, does not make
him “absent” from Vizier.

Vicki testified that she chose not to communicaiéhviDaniel about the
Vizier Consents for fear that he would “browbeagt h It is clear to me that Vicki
diverted the Vizier Consents because she knewxibugband would not support
them, not because he was unavailable or “absent.” Cle&dyparties’ interests
were at odds: Vicki presumably wished to maximike value of the Cardio
shares in the short term so that she could retlize$2,000,000 due to her under
the divorce agreement, while Daniel wished to namthis board position at
Cardio. The fact that Daniel and Vicki disagreedwt how best to manage Vizier
does not suggest to me that Daniel was absentathar that Vicki knew exactly
where he stood with respect to the Consent Actiowl, did not want to confront
him about it.

Vizier had no day-to-day operations, apart fromdheasional voting of the
Cardio stock. As President of Vizier, the authotid vote the stock vested in

Daniel under the Articles of Associatiéh. Although Vicki manipulated the

L | make no determination here whether Daniel’s didty duty to Vizier would have allowed
him to withhold the Vizier Consents, or whether tlute was properly a matter for the Vizier
board as opposed to its conflicted executive officéhe important point is that Vicki's only
authority to take the actions she did was undedittieles of Association, acting as senior Vice
President in Daniel's absence from Vizier. SineemMas not absent, she lacked authority.

| also note that according to the Defendants, akulyf 1, 2013, neither party has the right
to vote Vizier's shares of Cardio pending resolutod the Nevada debt collection action. Defs.’
Op. Br. at 11. The documentation submitted by Begendants, however, is insufficient to
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situation to mask her actions, she and Grant Gorddno actually received the
Vizier Consents, knew how to reach Daniel. | tf@ne cannot conclude that
Daniel was “absent” from Vizier, and instead firat Vicki did not have actual
authority to vote the Vizier Consents, regardleksvioether or not she held the
position of Vice President.
C. Apparent Authority

The Plaintiff alternatively argues that even ifckii did not have actual
authority to vote the Vizier Consents, she had eggaauthority to do so. Such a
theory is unavailing, and does not require deefyarsa To show that Vicki acted
with apparent authority, the Plaintiff must demoats that she did not act with
actual authority to vote the consent, but that &izby placing her in the position
of Vice President, held her out as having authp@tyd that Cardio reasonably
relied on that act by Viziéf. However, the Plaintiff has not shown that Cardio

“relied” on the consent card’s representation tNatki was Vizier's Vice

determine whether that interpretation of the Nevamlat's order is accuratesee Defs.” Op. Br.

Ex. 10 at 3 ([I]f ordered, the shares would be placed with the County Céerkhat no one can
get a single share ordered, sold, or voted withbig Court’s written consent.”) (emphasis
added).

2 See B.A.SS Grp., LLC v. Coastal Supply Co., Inc., 2009 WL 1743730, at *5 (Del. Ch. June
19, 2009) (“Apparent authority is that authorityiahy though not actually granted, the principal
knowingly or negligently permits an agent to exsecior which he holds him out as possessing.
To find apparent authority, the party seeking tovghhe existence of such authority must show
reliance on indicia of authority originated by tphencipal, and such reliance must have been
reasonable.”) (internal quotations omitte@ambelak v. Tsipouras, 2007 WL 4179315, at *6
(Del. Ch. Nov. 19, 2007) (“[W]here a third partyies on the agent’s apparent authority in good
faith and is justified in doing so by the surrourglcircumstances, the principal is bound to the
same extent as if actual authority had existethte(nal quotations omitted).
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President. While the Plaintiff contends that “&]facially valid Vizier Written
Consent submitted to Cardio made it reasonable€Ctrdio to believe that Vicki
had authority to execute the consent on Vizierisdlfe’' there is no indication that
Cardio “believed” that Vicki was the Vice PresidaitVizier, or was aware that
Vizier's Articles of Association granted its Viced3ident the authority to conduct
the day-to-day affairs of the company in the abseotthe Presiderit. It is
unclear who, if anyone, from Cardio scrutinized ttmnsent card or Vizier's
organizational documents to determine whether theieM Consents were
authorized. However, if Cardio “knew” anything at with respect to officer
authority at Vizier, it was that Daniel had reprasel in Cardio’sown Schedule
14A that he had “sole voting and investing power’ Yizier/* Whether or not
that contention was correct, Cardio certainly woblbe had reason to doubt
Vicki's authority to vote Vizier's shares. Nothing the record indicates that
Cardio relied, reasonably or not, on some actioWiajer. In fact, since Cardio as
an entity is indifferent to the outcome of the GamtsAction, the appropriateness
of the entire concept of reliance is questionaleleh

Without a showing that Cardio actually relied onckiis status as Vice
President when accepting the Vizier Consents, tamti#f cannot show that she

acted with apparent authority.

3 Pl.’s Answering Br. at 15.
4 Defs.’ Op. Br. Ex. 6.
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D. Estoppel

Finally, the Plaintiff claims that the Defendarsisould be estopped from
challenging Vicki's authority to vote the Vizier @sents because Daniel stated on
the record in the debt collection action that “whee got divorced [the Vizier
shares were] all put under [Vicki’s] contrdf” | reject that argument.

“[U]nder the doctrine of judicial estoppel, a pamay be precluded from
asserting in a legal proceeding a position incéestswith a position previously
taken by him in the same or in an earlier legatpealing” in order to “protect the
integrity of the judicial process by prohibitingrpas from deliberately changing
positions according to the exigencies of the morh&nt

However, Daniel’s statements in the debt collecaotion do not amount to
an unambiguous declaration that Vicki had authdotyote the Vizier Consents.
In the debt collection action, Wallen was attemptito execute on a debt
personally guaranteed by Daniel; in context, Damieeference to “control”

indicated that Vicki had a right to dispose of Steres in order to collect the

> Pl.’s Op. Br. Ex. 26; Defs.’ Op. Br. Ex. 17.

7% Capaldi v. Richards, 2006 WL 3742603, at *2 (Del. Ch. Aug. 9, 2006)ternal citations
omitted). | would also note that, to the exterattthe Plaintiff is asserting equitable estoppel,
such a defense requires a showing that “(i) [thiéypaaiming estoppel] lacked knowledge or the
means of obtaining knowledge of the truth of thetfan question; (ii) they reasonably relied on
the conduct of the party against whom estoppelasned; and (iii) they suffered a prejudicial
change of position as a result of their relianceéNevins v. Bryan, 885 A.2d 233, 249 (Del. Ch.
2005) (internal citations omitted). An argumententhis standard is inappropriate here, since
the Plaintiff has not suggested that Cardio—thdypasserting estoppel—relied on Daniel's
statements in the debt collection action.
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proceeds in accordance with the parties’ divorae@gent, under which she had a
right to the first $2,000,000. Daniel’'s testimomgicated that, pursuant to the
divorce agreement, he did not have a right to tean®wnership of any shares to
Wallen, since such a transfer would violate thenteof the divorce agreement.
That assertion is not inconsistent with the idest aniel still had authority as
Vizier's President to vote the Vizier Consents, am@ntirely consistent with his
statement in the same transcript that “I assumigtheki] and | have equal voting
rights” with respect to the Vizier shares themseNe

Because Daniel did not unambiguously state in thiet @ollection action
that Vicki was entitled to vote the Vizier Conseritse “integrity of the judicial
process” does not require foreclosing argumentsMltki lacked authority to vote
these Consents.

V. CONCLUSION

As explained above, | find that Vicki Montano lackauthority to execute
the Vizier Consents. Further, | find that the Dwefants are not judicially estopped
from challenging her authority to vote the VizieortSents. On that basis, | grant
the Defendants’ Motion for Summary Judgment andydée Plaintiff's Motion
for Summary Judgment. The parties should advisemmether any outstanding

iIssues remain.

""Pl.’s Op. Br. Ex. 26; Defs.” Op. Br. Ex. 17.
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