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Re:  Simmonsyv. Bay Health Medical Center, Inc.
C.A. No. 06C-08-136-JRS

Dear Counsel:

Asyou know, this case involves allegations of medical negligence against a
nurse at the Kent General Hospital in Dover, Delaware. Specifically, the plaintiff
allegesthat the nurse breached the standard of care by allowing himto transfer from
achair in hisroomto acommode in hisroom and back to the chair without adequate
nursing assistance. The plaintiff fell during the transfer and was injured. The
defendant has denied the plaintiff' s allegationsof medical negligence and, after full

discovery, has moved for summary judgment on the ground that the plaintiff has



failed to meet his statutory burden to support his claims of medical negligence with
competent expert testimony. For the reasons that follow, the Court has determined
that the motion for summary judgment must be GRANTED.

In Delaware, medical negligence claims are creatures of statute! The
plaintiff’sburdento complywith theapplicabl e statutory provisionsin order toavoid
summary judgment is now well-settled:

Under 18 Del. C. § 6853, a party dleging medical malpractice must

produce expert medical testimony that specifies (1) the applicable

standard of care, (2) the alleged deviation from that standard, and (3) the

causal link between the deviation and the alleged injury. A defense

motion for summay judgment, by contrast, does not require a

supporting expert’'s affidavit if the parties have adequate time for

discovery and if ‘the record unambiguously reflects that the plaintiff’'s
allegations are not and will not be supported by any expert medical
testimony.’?

In this case, the Court’ s scheduling order established deadlines by which the
parties were required to identify experts, complete fact discovery, complete expert
discovery, and initiate dispositive motion practice.* The Court received no request

to extend these deadlines and, by all accounts, the parties faced no difficulties in

complying with them. Themotion sub judice was filed after the close of discovery

! See 18 Del. C. § 6853 (“ Section 6853").
2 Green v.\Weiner, 766 A.2d 492, 494-95 (Del. 2001)(citations omitted).

% See Tria Scheduling Order, D.I. 19.



and prior to the dispositive motion deadline.

To support hi sclaimsof medical negligence, the plaintiff identified Demetrius
Zerefos, D.O., aboard certified family medicine practitioner licensed inthe State of
Delaware. Dr. Zerefos was designated as both a * standard of care” and “ causation”
expert. The plaintiff's expert disclosure took three forms. First, the plaintiff filed
with his complaint, and then supplied to defense counsd, an Affidavit of Merit in
which Dr. Zerefos states:

The standard of care in the State of Delaware for the treatment of
patientsin the hospital would require such careand attention especially
for an elderly patient with plaintiff’ s medical condition who should not
have been allowed to wak unattended so as to preclude and prevent
such afall and resulting fracture from occurring. Plaintiff would not
have sustai ned such afracturewith proper attention and care. Plaintiff’s
fall with the resulting injury was the result of a deviation from the
required standard of care of apatient in thehospital by the Defendant’s
employees’

Second, Plaintiff’s counsel sent a letter to defense counsel dated April 13,
2007, in which he states:

Dr. Zerefos will betestifying condstent with his previously produced
report/affidavit. Dr. Zerefos will testify that defendants engaged in
medical mal practiceandthat their medical care/treatment of plaintiff fdl
below the standard of medical care. In addition, Dr. Zerefas will be
testifying that within a reasonable degree of medical probability that
there are reasonable grounds to believe that there has been healthcare

* See Court Exhibit No. 1, marked at the November 28, 2007 hearing on the motion for
summary judgment.



medical negligence committed by Kent General Hospital which caused
plaintiff’ sinjuri es, namel y acomminuted fractureintheleft ankle, while
he was a patient at Kent General Hospital on October 29, 2005.°

Finally, Dr. Zerefos gave a deposition on May 10, 2007. During that
deposition, Dr. Zerefoswas asked detai | ed questi onsregarding the opinionshewould
offer at trial. At theconclusion of defensecounsel’ s examination of Dr. Zerefos, he
asked the witness to state his ultimate opinion on the standard of care issue:

Question:  WEell, are you going to offer the opinion that the nurse| ]

breached the standard of nursing care in not getting

someone else to go to the bathroom with her when she

went to see if Mr. Simmons was finished and could return
to hischair?

Answer: | can't really say that because if she assessed the patient
and therewasno reason to think that, youknow, the patient
was at high, you know, high risk, so to speak, to, you
know, go to the bathroomwith theassistance and therewas
no dizziness, he was alert, then | really can’'t say that, you
know, she breached her, you know, medical needs®
In its motion for summary judgment, the defendant argues that the undisputed
facts of record reveal that the plaintiff has failed to carry his burden to support his

claims of medical negligencewith competent expert testimony. The defendant points

particularly to Dr. Zerefos' deposition testimony in which he conceded that “[he

°D.l. 21, Ex. B.

°D.l. 21, Ex. C at 16.



couldn’t] really say that” the defendant’s nurse breached the standard of care.’

Plaintiff counters that the Court cannot determine that his expert’s opinion is
statutorily insufficient as a matter of law because there are factual issues in dispute
that must be resolved by ajury beforethe adequacy of the expert testimony can be
measured. Specifically, according to plaintiff, thejury must first determine, basedon
the facts presented, whether or not the plaintiff was medically stable at the time he
was permitted to transfer from his chair to the commode and back with the assistance
of only one nurse. Plaintiff argues that his expert’s opinion hinges on the outcome
of that factual determination. If the plantiff wasmedically stable, then hisexpert will
concedetherewas no breach of the standard of care; on the other hand, if the plaintiff
was not medically stable, then hisexpert will opinetherewasabreach of the standard
of care.®

Based on the parties contentions, the Court has framed the issue as follows:
can a plaintiff sustain his statutory burden to present expert testimony in support of
hisclaims of medical negligencewith an expert whowill reach hisopinionsonly after
alay jury hasresolved amedical issue of fadt? For the reasonsthat follow, the Court

has concluded that such conditional expert testimony isnot sufficient to sustan the

“1d.
8 1t should be noted that Dr. Zerefos never actually said thisin his deposition.
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plaintiff’s burden under Section 6853.

Asaninitial matter, the Court notestha the disclosuresof Dr. Zerefos opinion
in the affidavit of merit and in the plaintiff’s counsel’ s letter were not adequate to
satisfy the plaintiff’ s burden of disclosure under Delaware Superior Court Civil Rule
26(b)(4).° Neither disclosure provided the “ substance of the facts” upon which Dr.
Zerefos' opinionswould be based, or a“summary of the grounds” for his opinions'
Nevertheless, the factual and medical bases for the opinions were explored
thoroughly by counsel at deposition. Thisisa proper means by which to obtain from
an expert a detailed preview of the testimony the expert will offer at trial."* When
asked specifically whether hewould be testifying at trial that the defendant breached

thestandard of care, Dr. Zerefoscandidly acknowledgedthat “[he couldn’t] really say

9 Rule 26 (b)(4)(A) (i) provides:

A party may throughinterrogatoriesrequireany other partytoidentify
each person whom the other party expectsto call asan expert withess
at trial to state the subject matter on which the expert is expected to
tegtify, and to state the substance of the facts and opinions to
which the expert is expected to testify and a summary of the
groundsfor each opinion.(emphasis supplied)

9d.

1 See Sammons v. Doctors for Emergency Services, P.A., 913 A.2d 519, 530-32 (Del.
2006)(discussing generally the process by which an expert’ s testimony is disclosed to an opposing
party in a medical negigence case); Davis v. . Frands Hospital, 2002 WL 31357894 (Dd.
Super.)(reviewing plaintiff’s expert deposition in detail to determine whether the expert offered a
statutorily adequate opinion regarding proximate causation and granting summary judgment upon
concluding that he did not).



that.” In the context of this motion for summary judgment, Dr. Zerefos' concession
cannot be ignored as the Court considers the adequacy of the plaintiff’s expert
support for hisclaimsof medical negligence. Simply stated, Dr.Zerefos' opinionfalls
short of the mark set by Section 63853.

The Court must reject the plaintiff’s contention that the evaluation of Dr.
Zerefos' opinion should await the jury’ s determination of whether the plaintiff was
medically stable at the time of his transfer from chair-to-commode and subsequent
fall.* Asindicated, Dr. Zerefos testified clearly that he was unable or unwilling to
make that determination based on the medical records and deposition testimony he
reviewed prior to reaching hisopinion or giving hisdeposition. Thus, at trial, thejury
would beleft to makethe determination regarding the plaintiff’ s medical statusonits

own, unguided by expert testimony. The Court is satisfied that to dlow this to

12 For purposesof thismotion, the Court will accept the plaintiff’ ssuggestionthat Dr. Zerefos
would opinethat the defendant nurse’ sdecision to accompany theplaintiff to and from the commode
without additional assistance would be abreach of the standard of careif the plaintiff wasmedically
unstable at the time of the transfer. This opinion, however, is not clearly and/or adequately stated
in Dr. Zerefos' deposition or in the other disclosures of his opinion.
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happen at trial woul d be to allow the jury to engage in “unguided speculation.” *?
Without expert medicd testimony,thejury inthiscase couldnot reliably assess
the plaintiff’smedical condition at the time of thefall. Likewiseg thejury could not
be asked to determine whether the plaintiff was stable enough to trander from chair
to commode and back with the assi stance of only one nurse unlesstheissuefirst was
addressed by a competent medical expert. Not only did Dr. Zerefosdecline to make
that medical determination (or offer any opinion about it), he also declined to testify
regarding the ultimate question of whether or not, under the facts presented here, the
defendant breached the standard of care.* Thisis fatal to the plaintiff’s clam of

medical negligence.

3 Davisv. Maute, 778 A.2d 36, 40 (Dd. 2001)(noting that jurors should not be permitted by
the trial court to engage in “unguided speculation” in matters that are beyond lay understanding).
See also Walls v. Cooper, 1991 Del. LEXIS 383, *15 (noting that matters relating to medical
diagnosisor assessment “are not within the scope of common knowledge or readily amenableto a
common senseanalysisby alay person.”); Mazda Motor Corp. v. Lindahl, 706 A.2d 526, 533 (Del.
1988)(noting that if a party intends to make an argument involving an issue that is “within the
knowledge of expertsonly and not withinthe common knowledge of laymen,” the party must present
competent expert testimony to support that argument.).

4 Plaintiff has identified no other medical experts to address the plaintiff’s condition prior
to the fall, or the gandard of careissues relating to the care rendered by the defendant.
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Based on the foregoing, defendant’s motion for summary judgment is
GRANTED.

Very truly yours,

7,.':7& S S

Joseph R. Slights, 111

Original to Prothonotary



