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The State moves for reargument of the Court’s decision granting defendant Jack

Outten’s motion  to vacate  his felony murder conviction. In its January 9, 2008 opinion,

the Court held tha t Outten’s conviction must be vacated in light of the Delaware Supreme

Court decision in Williams v. State 1 and its progeny. 

Applicable Standard

Under this Court’s Criminal Rules, there is no provision regulating motions for

reargument.  In that instance, therefore, the appropriate Civil  Rule applies.2  Necessarily

that means that the standards for motions for rearguments also apply.  Under Civil Ru le

59(e) motions for reargument, the “only issue is whether the court overlooked something

that would have changed the outcome of the underlying decision ”3 or made an error of

law.4 Generally, reargument will be denied unless the underlying decision involved an

abuse of discretion.5  Finally, “[a] motion for reargument is not intended to rehash the

arguments already decided by the court.6
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Parties’ Contentions

The State contends that Outten’s felony murder conviction was proper under the law

as set forth in Williams. First, the S tate takes issue with the Court’s reliance  on the fac ts

as set forth in its  1993 Sentencing Decis ion. Specifically, the  State argues that  if permitted

to expand the record with “specific transcript references” the facts in this case would

clearly support the felony murder conviction. Second, the State contends that the Court

applied “a standard of proof that was contrary to the standard set forth” in Williams. 

The State alleges that in its opinion, the Court “requires proof, ‘that the murder was

a necessary part of o r a step needed by  the three young men to rob an older in toxicated

person.’” 7 This language, according to the State, was used in  Hassan El v. Sta te8 in the

section of the opinion discussing the attempted robbery charge and, therefore, does not

apply to felony murder. The State goes on to describe the correct standard in reviewing

a felony murder conviction as “whether considering the evidence in the light most

favorable to the prosecution, including all reasonable inferences to be drawn therefrom,

any rational trier of fact could have found the essential elements of the crime beyond a

reasonable doubt.”9 The State po ints out that this standard is not mentioned  in the Court’s

prior opinion. Finally, upon review of the facts  surrounding Mannon’s death as recalled
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by the State, it subm its that under the above standard Outten’s conviction should stand. 

Outten responds by asserting that the Court’s decision was appropriate in light of

the Williams decision. First, he points out that the Court found the facts in its previous

Sentencing Decision to be “instructive,” that does not mean, as suggested by the State, that

was the only portion of the factual record that the Court relied upon in making its decision.

Second, Outten cites portions of the record which , he contends, supports the Court’s

finding that there was insufficient evidence to support a felony murder conviction in this

case. Third, he contends that the State misread the Court’s opinion with regards to whether

the Court applied the correct legal standard and that, therefore, the legal standard applied

was correct. 

Discussion

A

The State initially takes issue with the Court’s recitation and reliance upon the facts

contained in its April 30, 1993 Sentencing Decis ion. The  State contends that “[w]hile the

facts recited in the Sentencing Order are accurate, the Order does no t relate all the facts

and circumstances in the voluminous record which were elicited over the multi-week

trial.”10 It appears that the State is arguing that the Court “overlooked” relevant facts and

circumstances which would have “changed the  outcome o f the underlying decision.”

Without actually providing any relevant portions o f the record in support of this argument,
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the State conclusively states that the facts show “an intent to commit Robbery, and that the

Murder was committed in the course of, and in furtherance of, the Robbery First

Degree.” 11 The State does not request the opportunity to “expand the record.”

The Court deems it unnecessary to allow  the State to “expand the record” for two

reasons. First, it is unclear to the Court why the State would not indicate in its Motion

what portions of the record, if considered, would have changed the Court’s decision.

Second, the State, nevertheless, does provide facts in the portion of their Motion arguing

that the Court applied the wrong legal standard.12 Those facts, it alleges, support the jury’s

felony murder conviction and, in turn, negate the Court’s prior decision. Therefore, those

facts will be considered with regard to the State’s argument that the Court overlooked

relevant facts and c ircumstances in rendering  its initial decision, which, if considered,

would have changed that decision.

The relevant facts, which the State alleges would have changed the outcome of the

underlying decision, are: (1) evidence that Outten and the others discussed committing a

robbery earlier in the day of Mannon’s murder, (2) evidence that Outten had committed

a robbery earlier in the day, (3) evidence that Mannon was “openly” wearing jewelry on

the night of the murder that Outten must have seen, (3) ev idence that Mannon’s pockets

had been turned out, that his wallet was found some distance from the body, and that
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contents  of the wallet were found some distance from the wallet, (4) no evidence, as

recalled by the State, of any other motive  to kill Outten besides to facilitate robbing him,

and (5) evidence of Gibbon’s statement that Mannon did not have money can be negated

by the fact that he was wearing jewelry which presents a motive to rob.

It is important to point ou t that the on ly evidence now argued by the State which the

Court did not expressly consider is the fact that Mannon was “openly” wearing jewelry

on the night of the murder. As the State should have read in the underlying opinion, the

Court considered the robbery committed earlier on the day of Mannon’s murder to cut

against a finding of felony murder. This is because Outten d id not kill or harm the  victim

of the previous robbery, which negates that he would have needed to kill Mannon to rob

him. It appears  that the essence of the State’s argument is that it simply does not agree with

the inferences drawn by the Court from the evidence in the record. That, however, is not

an appropriate consideration  in a motion for reargument.13 Therefore, the Court will not

upset its underlying  decision on that basis. 

As mentioned above, the only fact asserted by the State not specifically addressed

in the Court’s opinion is that Mannon was wearing jewelry. This fact, even if

“overlooked,” would not change the Court’s decision. This is because the other evidence

in the record, as the S tate urges  the Court must consider, suggests a lack of intent to rob
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Mannon.14  The simple fact that he was wearing jewelry does not outweigh the other facts

considered dispositive by this Court in making its decision. Therefore, the Court is not

compelled  by that fact to change its decision. 

B

The State’s next argument is that the Court fa iled to app ly the correct legal standard

in its consideration of Outten’s mo tion. The  correct standard, according  to the State , is

“whether considering the evidence in the light most favorable to the prosecution, including

all reasonable inferences to be drawn therefrom, any rational trier of fact could have found

the essential elements of the crime beyond a reasonable doubt.”15 The State contends that

the standard applied by the Court was “contrary” to the correct standard as set fo rth above.

To support its argument the State points to language in the opinion in which the Court

allegedly  “requires that the murder be a ‘necessary’ part or step...” 16 in the process of

committing the felony.

The Court was not, as alleged by  the State, applying a “contrary” legal standard

when it used the above quoted language. In using that language, the Court was simply

applying the analysis of Hassan El to the unique facts presented by this case. As the S tate

is most likely aware, a case like this one, an “afterthought” robbery, is one which the



17 Chao v . State, 931 A.2d 1000(Del. 2007)(applied Williams retroactively). 

7

Court has not been confronted until now. Based on that, the Court must do its bes t to

extend the reasoning as used in previous cases, cases which do not present a perfect “fit”

here because  of the unique fac ts presented. 

The Court is  compelled  to further clarify its application  of Hassan El to this case.

In that case, defendant was convicted of felony murder and the underlying felony was an

attempted robbery. He challenged his conviction based on the holdings in Williams and

Chao II.17 The defendant a rgued that the killing  could not have  been “in  furtherance” of

a robbery that was not actually ever carried out. In upholding his conviction, the court

found dispositive the fact that there was evidence in the record supporting a jury finding

of an intent to rob before the killing occurred. Specifically, the Court relied on the fact that

the defendant approached an ice cream truck with his face covered, was carrying a

handgun, and had fired the  weapon immediately upon reaching the ice cream truck. In

finding such evidence of an intent to rob, the Court concluded that the  killing was in

furtherance of the intended robbery, even though the defendants had abandoned the scheme

before actually completing such robbery. 

In the present case, it is clear from the record that Outten robbed Mannon. There

was evidence at the scene that Mannon’s jewelry had been taken from his body and that

his wallet had been gone through. However, the evidence the Court found lacking was that

of an intent to rob Mannon before the killing occurred. As was stated in the facts of the
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1993 Sentencing Order “[a]fter Mr. Mannon was murdered, his rings and wallet were

removed.”18 The Court found that this, and other evidence in the record, compelled a

reversal of the felony murder conviction. This is because, based on the un ique facts o f this

case, a rational juror could not have found, beyond a reasonable doubt, that the murder of

Mannon was to “move along” the robbery. The Court believes this resu lt is not “rational”

where, as here,  the evidence so clearly compels the conclusion that an  intent to rob was

not formed  until after Mannon was  killed. Therefore, negating an essential element of

felony murder, an intent to commit the underly ing felony. 

This Court in State v. Outten19 explored a new facet of the felony murder “progeny”

as begun in the Williams decision. The facts presented in this case represent a new situation

in which a felony murder conviction cannot stand. 

Conclusion

In conclusion, for the  reasons stated herein, the State’s Motion for Reargument of

the Court’s opinion vacating Outten’s felony murder conviction is DENIED.

                                                            

J.


