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STATEMENT OF FACTS AND NATURE OF THE PROCEEDI NGS

This i s an appeal fromthe decision of the Industri al
Acci dent Board (“Board”) granting conpensation under the
Wrker’s Conpensation Act! for injuries suffered by the
Cl ai mant - Bel ow Appel I ee, Thomas Si mmons. M. Si mmons was
enpl oyed by Day and Zi mmer mann Security
(“Day\ Zi mrer mann”), the Enpl oyer-Bel ow Appellant, as a
security guard earning $370.00 per week in Septenber
2005. On Septenber 19, 2005, M. Simons was working in
that capacity at the ACE Insurance Conpany Corporate
Canmpus located in WIm ngton, Del aware when he suffered
a heart attack.

No one disputes the nature and/or extent of the
i njury suffered on Septenber 19. The controversy centers

I nstead on whet her that event occurred during the course

! See 19 Del. C. Ch. 21, et. seq. Al subsequent
references to sections of the Wirker’s Conpensation Act shal

herei nafter be by section only.



and scope of M. Simmons’ enpl oynent with Day/Zi nrer mann.
M. Simmons clains that his heart attack was precipitated
by and occurred whil e respondi ng to an enpl oyee ener gency
on that date. The specific activity that he was engaged
in at the tinme was described by M. Simbns as running
across a parking lot into a building and tw ce ascendi ng
then descending four flights of stairs within a brief
period of tine.

On Decenber 30, 2005, M. Simmons filed a petition
with the Board seeking worker’s conpensation benefits.
Utimtely, he clained that as a result of his heart
attack and the resulting hospital stays, including two
surgeries,? he was entitled to total disability benefits
pursuant to 8 2324 for two periods of tinme. The first

peri od began on Septenber 20, 2005 and ended Novenber 28,

2 The first surgery was a quadruple bypass while the second
surgery involved the placenent of a stent in M. Simmons’ coronary
artery.
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2005. The second period was initiated on January 7, 2006
and |asted through January 30, 2006. Day/ Zi mrer mann
opposed the petition arguing that M. Simons’ heart
attack was proximtely caused by preexisting coronary
artery disease unrelated to the enpl oyee energency that
was reported. It did not, as a result, arise out of his
enpl oynent with that entity.

The Board heard the matter on My 10, 2006 and
granted M. Sinmons’ petition on July 11, 2006.° It ruled
that M. Simons’ heart attack did arise out of his
enpl oynment wi t h Day/ Zi mrer mann. Conpensati on was awar ded
for the two periods of disability clained along wth
medi cal witness and attorney’s fees.

On July 14, 2006, Simmons filed a notion seeking

clarification of the July 11 decision as to the

3 Thomas Sinmons v. Day and Zi nrer mann Security, No.
1279125 (Del. 1.A. B. July 11, 2006).
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attorney’s fees awarded foll owed on July 18 by his notion
for additional conpensation for expenses incurred. I n
response to those filings, Day/Zi nmernmann filed a notion
for rehearing and clarification on July 19, 2006. A
heari ng was held on August 31, 2006.

The Board i ssued a witten decision on Septenber 13,
2006, granting M. Simons’ request for additional
attorney’s fees.* It ruled that the second surgery to
insert a stent was not related to the Septenber 19
accident but that the coronary repair surgery was SO
connected and therefore conpensabl e. The Board deni ed
Day/ Zi mmermann’s notion for a reconsideration of the
Board’s finding of a |link between the heart attack and
M. Simmons’ enpl oynent.

On Septenber 22, 2006, M. Simons filed a cross

4 Thomas Sinmons v. Day and Zi nrer mann Security, No.
1279125 (Del. |.A.B. Sept. 13, 2006).
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notion for reconsideration argquing that the second
surgery, the placenent of the stent, was related to the
original injury. On October 12, 2006, M. Simmons again
filed a notion for additional conpensation and pernanent
| mpai r nent . The hearing on these notions was held on
Novenber 9, 2006.

In an order dated Decenber 11, 2006,° the Board
determ ned that M. Si mmons’ second surgery for pl acenent
of the stent was a conpensable work related injury.
However, the Board declined to intervene with respect to
the portion of M. Simmons’ notion regardi ng conpensati on
for his alleged scars. It found as well that the fee
charged by M. Sinmmobns’ expert w tness was reasonabl e.
Finally, the Board declined to issue an order to conpel

production of item zed or specialized nedical bills as

> Thomas Sinmons v. Day and Zi nrer mann Security, No.
1279125 (Del. 1.A B. Dec. 11, 2006).
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request ed by Day/ Zi nmmer mann.

Follow ng the Board' s final order, Day/Zi nrermnn
appealed to this Court and essentially nade three
argunents in support of that appeal .° First,
Day/ Zi mmer mann contends that the Board s decision was
|l egally deficient because its finding of a causal
relati onship between M. Sinmons’ enploynent and the
injury suffered was not supported by substantial
evi dence. Second, it contends that the Board s delay in
rendering its decision follow ng the May 11, 2006 heari ng
violated 8 2348(k) thereby constituting legal error.
Third, Day/Zi mermann argues that the Board erred as a
matter of law in awarding attorney and expert w tness
fees, contending that the fees awarded were excessive.

The basis of the Board’ s initial decision on July 11

¢ While Day/Zi mermann’s primary focus is on the Board's
July 11 decision, the challenge clearly enconpasses that body’s
Sept enber 13 and Decenber 11 orders as well.
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was that M. Simons’ physical exertion in response to
the reported enpl oyee energency was the triggering event
whi ch caused his heart attack. The heart attack was
therefore a conpensable work related injury. Both sides
I ntroduced evi dence by neans of expert and |l ay w tnesses
I n support of their respective positions. For purposes
of addressing the issues raised by Day/Z nmrermann, a

summary of that evidence foll ows.

Expert Medi cal Testi nony

Day/ Zi mrer mann i ntroduced the testinony of Dr. Irene
Stolar, a board certified specialist ininternal nedicine
and cardi ovascul ar di sease via deposition. Dr. Stolar
testified that M. Simobns had severe preexisting
cardi ovascul ar di sease. Based upon her review of M.
Si mmons’ nedical records, the doctor related that M.

Si mmons had suffered fromangi na, had been di agnosed with
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hypertension and suffered from diaphoresis (excessive
sweating). In addition, the records reflected conpl aints
of shortness of breath with episodes of chest pains and
pal pitations once or twce a nonth wth increasing
frequency in the year before his Septenber 19 heart
attack.” Dr. Stolar opined that based on the severity of
M. Simons’ cardiovascul ar di sease, which had existed
for twenty or thirty years, M. Simons would have had
probl ens at sone point in time irrespective of physical
exertion.®

Dr. Paul Davis testified on behalf of M. Sinmmobns,

al so by deposition. Dr. Davis is a cardiothoracic
surgeon who assisted during M. Simons’ surgery. Dr.
Davis reviewed his nedical records and noted that M.

Si mmons had no previous history of heart difficulty and

” Simmons, No. 1279125 at 8-9 (Del. |.A B. July 11, 2006).
8 1d. at 10.
Page 8 of 24



di sagreed with Dr. Stolar’s viewthat M. Simons’ heart
attack was unrelated to the events of Septenber 19.

Dr. Davis noted that coronary artery disease can
remain | atent and asynptomatic until a triggering event,
such as physical exertion, occurs. However, Dr. Davis
went on to opine that physical exertion can trigger a
heart attack in soneone with such a preexisting condition
as Dr. Stolar attributed to M. Sinmons. Finally, he
concluded that despite any condition that nmay have
exi sted on Septenber 19, M. Sinmmons’ injury occurred as
a result of his physical exertion in response to the

enpl oyee energency descri bed above.

Lay Testi nony

In support of its opposition to M. S mons’
petition, Day/Zi nrermann obtained statenments from three

of its enployees, Jay Gall oway, WIlliamBell ows and Marty
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Sellers, who witnessed the events in question.® These
statenents were obtai ned on February 8, 2006. Two of the
statenments were recorded. |n each of the statenents, the
W tnesses reported that M. Simmons told his supervisor
he was experiencing problens which he believed were
associated with his heart and that he needed a bl ood
pressure cuff before the enployee energency was
reported. *°

M. Simons presented a witten statenent dated
January 17, 2006 signed by M. Sellers.! That statenent
contradicted M. Sellers’ February 8 statenent given to

Day/ Zi mrer mann about the events of Septenber 19. 1In his

° Notably, standard operating procedure is for all incidents
to be recorded in a log kept by Day/Zi mrermann enpl oyees at the
security station within the ACE building. The log entry for the
events of Septenber 19, 2005 is missing, therefore, it was
necessary for Day/Zimmernmann to take the statenents of each
Wi t ness.

0 H'g Tr. Thomas Simmons v. Day and Zi mrer mann Security,

No. 1279125 at 176-179 (Del. I.A B. May 10, 2006).

1 H'g Tr. at 99-102. The statenment was not provided to
counsel for Day/Zi mrermann until March 2, 2006 for unexplained
reasons.
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January 17 statenment, M. Sellers indicates that M.
Si nmons  becane synptomatic after responding to the
enpl oyee energency. That statenent was provided by M.
Sellers to M. S mons when he |learned M. Simmobns was
not receiving workman’'s conpensati on benefits.

Contrary to what Dr. Stolar testified was reflected
in his nmedical records, M. Simons deni ed suffering from
any chest pains in the year prior to his Septenber 19
heart attack. He denied episodes of fatigue or shortness
of breath. Finally, M. Simobns admts that he suffered
fromhypertension but that he, “felt good and decided to
cut back on the nedicines.”? M. Simobns did admt to
suffering from angina but noted that the last tinme it
occurred was 1984.

Rel evant portions of the records relating to the

energency transportation and treatnent he received on

2. Simrons, No. 1279125 at 4 (Del. I.A B. July 11, 2006).
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Septenber 19 were also introduced by M. Simons. The
hospi tal enmergency roomrecords reveal ed that M. Sinmons
suffered froma sudden onset of chest pain after vigorous
activity on Septenber 109. Records from the ambul ance
personnel noted that M. Simmons suffered a sudden onset

of chest pain while running up stairs.

DI SCUSSI ON

When reviewing an appeal from the Board, the only
role of the appellate court is to determne whether the
decision of the Board is supported by substanti al
evidence and is free from legal error.'® Substanti al

evi dence neans such relevant evidence as a reasonable

13 Levan v. |ndependence Mall, Inc., 940 A 2d 929, 932-3
(Del . 2007).
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m nd nmi ght accept as adequate to support a conclusion.
It is well established that the appellate court does not
sit as the trier of fact, rehear the case, weigh the
evi dence, nake credibility determ nations or substitute
its own judgnment for that of the Board.* [|f there was

substantial evidence, these finding nust be affirned.®

Subst anti al Evi dence

After reviewing the record, the Court nust concl ude
that the Board’s decision is in fact supported by
substanti al evi dence and the chal | enges by Day/ Zi nmermann
inthis regard nust fail as a result.

It appears that Day/Zi nrermann wants this Court to

review t he evidence that was put before the Board at the

4 QCceanport Industries, Inc. v. WInmngton Stevedores,
Inc., 636 A .2d 892, 899 (Del. Supr. 1994)

.

6 General Motors Corp. v. Freeman, 164 A 2d 686, 689 (Del
1960) .
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heari ng on May 10, 2006 and determ ne that the wei ght of
the evidence dictates that M. Simmons’ clai mbe deni ed.
Again, the limted role of this Court is to determ ne
whet her there is substantial evidence in the record which
supports the Board's decision. ' It is the exclusive
function of the Board to resolve conflicts in the
evi dence and weigh witness credibility.!®

Bot h si des presented nedi cal evidence which tended to
establish that M. Sinmmopns had a preexisting synptomatic
heart condition prior to the work accident. However, the
medical testinony was in conflict as to whether M.
Si nmons’ response to the enpl oyee energency precipitated
his heart attack. The Board chose to accept the opinion

of Dr. Davis. That it was free to do exactly that, i.e.,

7 Standard Distributing Inc. v. Hall, 2006, W. 2714960 at
*4 (Del. Super. Sept. 20, 2006).

8 1d. citing Playtex Products Inc. v. Leonard, 2004 W
2419141 at *7 (Del. Super. Cct. 12, 2004).
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accept the testinony of one nedi cal expert over another,
is well settled in this state.'®

Day/ Zi nrer mann al so contends that M. Simmons’ heart
attack was not the result of physical exertion on
Sept enber 19, 2005. | nst ead, Day/Zi nmmer mann cont ends
that the heart attack was a result of his preexisting
coronary artery disease and coul d have happened at any
time. The fact that the event happened while he was at
wor k on Septenber 19 was sinply coincidental, it argues.
In support of that position, Day/Zi nmermann presented
statenments of w tnesses who recalled that M. Simons was
synptomatic prior to the enpl oyee energency. M. Simmons
provi ded evi dence in support of the opposite concl usion.

The Board chose to accept as nore persuasive the

testinony that supported M. S mmons’ viewthat the heart

9 Di Sabatino Bros. v. Wortman, 453 A 2d 102, 106 (Del.
1981).
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attack was the result of physical exertion on Septenber
19. Once again, it is the Board which is enpowered to
performthat function, not this Court.?® That the Board
did so is readily apparent.?

Mor eover, when an injury arises froma “specific” and
“clearly identifiable industrial accident”, a “but for”
analysis mnust be applied to the facts to determ ne
whet her proximate cause has been established, thereby
| i nking the work accident to the injury suffered.?® The
Del awar e Suprene Court has recogni zed that:

A preexisting disease or infirmty,
whet her overt or Jlatent, does not
disqualify a claim for wor ker s’
conpensation | f t he enpl oynent
aggr avat ed, accel er at ed, or I n
conmbi nation with the infirmty produced
the disability. . . [t] he enpl oyer takes

20 Freeman, 164 A 2d at 688; Johnson v. Chrysler Corp., 213
A 2d 64, 67 (Del. 1965).

2L Thomas Simmons v. Day and Zi nmermann Security, No.
1279125 at 12 (Del. 1.A B. Jul. 11, 2006).

22 Steen v. State of Delaware, 1997 W. 33442119, at *2
(Del. Super.) citing Reese v. Honme Budget Center, 619 A 2d 907
(Del . Supr. 1992).
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the enployee as he finds him?2
Because the Board found M. Simmons’ version of the
events nore credible with respect to where M. S mons
was | ocated as well as what he was doi ng when the heart
attack occurred, any preexisting condition which M.
Si mmons had, would not disqualify himfromeligibility

for worker’s conpensation clains.

Legal Error

It is readily apparent that the passages of tine
bet ween the hearings and the decisions that followed do
not fall within the allowable paranmeters set forth in

8§ 2348(k).?* That provision does not, however, provide

22 Reese v. Hone Budget Center, 619 A 2d 907, 910 (Del.
Supr. 1992) citing CGeneral Mdtors Corp. v. MNenar, 202 A 2d 803,
807-807 (Del. Supr. 1964).

24 The rel evant | anguage of 8§ 2348(k) reads:

No |later that 14 days after a hearing, the [Industri al
Accident] Board shall render a witten decision that
succinctly and clearly states its findings of fact and
conclusions of law. To that end, where appropriate, the
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any sanction for the failure to do so and this Court can
not act as a substitute for the Del aware CGeneral Assenbly
for pur poses  of filling that voi d. Nor has
Day/ Zi mmer mann been able to otherwi se establish that it
Is entitled to any relief because of the delays in
guesti on.

Day/ Zi mmer mann contends that it was prejudi ced by t he
Board's failure to act in atinely fashion. As evidence
of that prejudice, it argues without nore, that the Board
coul d not be expected to accurately recall the specifics
of each hearing because of the length of the del ays.

That argunent is wthout nmerit for at I|east three

Board may render a decision at the hearing and read such
decision into the record for its incorporation in the
hearing transcript. Each Board decision shall be filed
anong the Board s records and a copy thereof shall be
served personally on or sent by certified nail to each of
the parties ininterest or to the attorneys representing
the parties, if such parties are represented by counsel.
I n any i nstance where a deci si on cannot be reached within
14 days, the Board shall provide the parties with a
witten estimate of when the decision will be rendered.
Such additional time shall not exceed an additional 14
days.
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reasons.

In the first instance, Day/Zimermann fails to
recogni ze that the proceedi ngs and evi dence that were put
before the Board were recorded and/or preserved pursuant
to 8 2350(b). Day/Zi nmrermann al so conveniently ignores
the legal nmaneuvering in general or its specific
contribution to the passage of tinme in the form of
additional notions filed and argunents advanced. Lastly,
Day/ Zi mmer mann di d not conpl ai n of any del ay or ot herw se
put the Board on notice that there was a problemin that
regard. |Indeed, there did not seemto be a problemunti
Day/ Zi mmermann’s briefing in support of this appeal
began.

I n short, whatever the delay, the record does not any
refl ect any prejudice against Day/Z nrermann whi ch can
be attributed to the failure to conply with 8 2348(Kk).

Assum ng arguendo that there was, Day/Zi nmrermann either
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contri buted or acquiesced to it. |In any event, any del ay
by the Board in issuing orders in this matter was at best
harm ess and warrants no action by the Court even if it

were so enpower ed.

Att or neys Fees

An award of attorney’'s fees in not automatic; the
Board is entitled to exercise discretionin that regard.?
That discretion nust be exercised in a manner consi stent
wth the purposes underlying the Wrker’'s Conpensation
Act.?® |If the Board decides to make such an award, it
nmust apply the factors in General Mditors Corp. v. Cox? to
det er mi ne whet her the anpbunt requested as attorney’s fees

I S reasonabl e. The Cox criteria are recognized as

2% Simons v. Delaware State Hospital, 660 A 2d 284, 289
(Del . 1995).

2% Histed v. E.I. DuPont, 621 A 2d 342 (Del. 1993).
27304 A 2d 55, 57 (Del. 1973).
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guidelines rather than rules that nust be strictly
applied and/or followed.?® The Board need only show t hat
It considered the Cox factors in reaching its decision.

The Board did exactly that. In its July 11 opinion,
t he Board expressly addressed t he af orenenti oned factors,
including the affidavit filed in support of the
application by M. Sinmons’ counsel before making the
awar d.

Day/ Zi mmer mann points to the Board's July 11 order
which msstates the attorney’s fee award as $8, 754. 60
I nstead of $8,574.60. However, the transposition of the
7 and the 5 does not rise to the level of reversible
error. Nor do any of Day/Zi nrermann’s concerns rel ative
to agreenents between M. S mmons’ counsel and health
care providers have any bearing on the issues that were

bef ore t he Board.

28 Cox, 304 A 2d at 57.
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Sinply put, the record does not reflect any error,
| egal or otherwise, in the award of attorney’'s fees for

M. Sinmmons’ counsel in the amount o f$8, 574. 60.

Expert Wtness Fees

In its order dated Decenber 11, 2006, the Board
declined to reduce the witness fee of $3,250 assessed
pursuant to 8§ 2322(e) and noted that “Dr. Davis’
occupation as a cardi othoracic surgeon rightly conmands
a premum for his services as an expert wtness.”?®
Day/ Zi mrer mann has failed to provide any basis for the
reduction of the witness fee awarded to Dr. Davis except
to argue that it is excessive. Not wi t hst andi ng t hat
contention, Day/Zi nmrermann states that, “lIn general, for
a specific expertise, fees sonmewhere in the range of

$3,000 for testinobny before a Board mght Dbe

2 Simons, No. 1279125 at 2 (Del. |.A B. Dec. 11, 2006).
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reasonabl e. " 3° Wthout nore and in light of this

concession, the Board s decision nust stand.

3 Appellant’s Op. Br. at 40.
Page 23 of 24



CONCLUSI ON

In light of the foregoing, the Court nust concl ude
that the Board' s decision is supported by substanti al
evidence and is free fromlegal error. Accordingly, the

deci sion of the Board nust be, and hereby is, affirned.

| T IS SO ORDERED

TOLI VER, JUDGE
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