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McLaughlin v. Dover Downs, Inc,, et al.
C.A. No. 04C-03-013 (JTV)
July 17, 2008

Upon Consideration of the Motions for Summary Judgment
Filed by Defendants Dover, Downs, Inc.,
Keating Building Corporation, Overhead Door Corporation,
Automatic Door Enterprises, Inc., and Delmar Services, Inc.
GRANTED

VAUGHN, President Judge

OPINION

All defendants havefiled motions for summary judgment. Thefacts, takenin

large part fromthe plaintiff’s datement of fectsin his brief, are as follows:
FACTS

On March 10, 2002, the plaintiff, Jeremy T. McLaughlin, hisfiancée, and his
future mother-in-law attended an event at the Dover Downs Hotel and Casino. They
entered the premises through doors at the casino. After the event, they exited by
going through an automatic revolving door at the hotel entrance. The plaintiff’s
future mother-in-lav went through the door first. He and hisfiancée had to wait for
the automatic revolving door to come around before they could get in. His future
mother-in-law was al ready out of the door when he and hisfiancée, who wasin front
of him, entered the same compartment. What then occurred is described by the
plaintiff in his deposition:

A....Meand my wife —fiancé, we were waiting for the
panel — for the door to come around before we got intoiit.
My future mother-in-law was already out. We stepped in.
My — my wife now was in front of me. And at that
particular time, we werelooking forward on our way out to
gotothedoor. Andthenall of asudden, something hit me
in my back and the back of my head. Jus as a reaction,
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thinking that someone pushed me, so | tried to turn around.
And| couldn’'t turnaround. Thenwhen| didrealizeit was
the panel, what had happened isit went back, and then hit
meagain. And at that particular time, thefront panel didn’t
move. So it hit meinthefront of my head. Then the back
panel at the time hit me in the back of the head and the
lower back. From there, at that time, | jud recall falling to
the ground, unfortunately. Someone just grabbed me, and
the doors weren't even open. They just pulled me out of
thedoors. . . .

As aresult of the incident, the plaintiff suffered serious permanent injuries.

Prior to the accident, construction started on the Dover Downs Hotel and
Conference Center in early 1999, and the hotel opened in February 2002. The
automatic revolving door in question was placed in service at the time the hotel
opened.

Defendant Overhead Door Corporation, through its Horton Automatics
Division (referred to hereinafter as Horton), designed, manufactured, and sold the
revolving door installed at the Dover Downs Hotel. Itisa Series 9300 model. The
door consistsof acircular drum with threewings creating three compartments having
aten foot diameter with a five-and-one-half foot opening or entrance. Horton sold
the door to defendant Automatic Door Enterprises, itsdistributor, which in turn sold
it to Dover Downes.

The door had a number of safety features. Of particular significance in this
case is a standard safety feature known as “torque limiting.” The torque limiting

featurelimitsthe amount of force whichthe door will exert on an immoveabl e object
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to fifteen to twenty-five pounds of force. When that limit is reached, the door will
stop. Thedoor can be set to remain stopped until itismanually pushed, at whichtime
it will resume movement, or it can be set to restart automatically after abrief interval.

At the time of the plaintiff’s acadent, Horton offered two optional safety
features, neither of which were installed on the door in question. One is the
VistaStop™ sensor, which isasensor indalled at the top of thetrailing door panel of
each compartment. It senses, by infrared technology, if a person comes too close to
the trailing panel after the person enters the compartment. When the digance
becomestoo close, it stops therotation of the door before it strikes theperson. The
wing sensors of the VistaStop™ are fully adjustable and can be set anywhere from
twelve to eighteen inches out from the face of the pand.

The other optional safety sensor, called the FootGuard™, would be installed
at the bottom of thetrailing panel behind the user and would react to pressure by
stopping the door. It is also sometimes called a*“heel guard” becauseit is normally
activated by thedoor coming into contact with theoccupant’ sheel. The FootGuard™
Isactivated by aforce of approximately ten pounds, distinguishingit from the torque
limit feature which requires fifteen to twenty-five pounds of force.

The VistaStop™ was developed in the early to mid 1990s. It became a
standard safety feature for Horton’ s Grand line of automatic revolving doors before
2002. The FootGuard™ has also been standard on the Grand Series. The Grand
series is a line of larger doors available in three or four compartment models of

various sizes froma diameter of sixteen feet up to twenty feet. Horton states that it
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did not include the VistaStop™ as standard equipment on the smaller 9300 Series
because it would result in “nuisance” or unnecessary stops, which would cause
inconvenience. It did not include the FootGuard™ as standard equipment on the
9300 Series because it was similar, although more sensitive, to the torque limiting
feature which was already standard.

American National Standards Institute (ANS) is a non-profit membership
organi zationthat overseesthe promulgation of industry standards. 1n 2002, whenthe
revolving door wasinstalled at Dover Downs and when the accident involved in this
caseoccurred, therewasno ANSI standard governing automatic revolving doors. An
ANSI standard for automatic revolving doors, including the one involved here, was
published in June 2003 (ANSI Standard A156.27). That standard requires a wing
sensor capable of detecting a person at least twenty-eight inches tall that causesthe
door to stop or slow to the maximum kinetic energy speed now be installed as a
standard safety feature in revolving doors, including the model installed at the Dover
Downs Hotel. The standard does not specify whether the wing sensor has to be a
FootGuard™ type or an overhead VistaStop™ type.

Hortonisrepresented on asubcommittee of Builders Hardware Manufacturers
Association (BHMA), which developed and revised the ANSI standards that affect
the automatic door industry. Its representative has served on that committee since
1996.

The ANSI standard gpplicable to automatic revolving doors published in June

2003 had been in the process of development in this subcommittee for several years
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prior to the publication date. Accordingly, Horton, through its representative, was
aware of the development of the standard on an ongoing basis. The Horton
representative voted in favor of the 2003 standard even though Horton takes the
position that the VistaStop™ and FootGuard™ on doorsthe size of theone at Dover
Downs create more of a nuisance and impede traffic flow than provide safety.
Horton states that its policy is to design and manufacture products in
compliancewithANSI standards. It notesthat the automatic revolving door standard
was not in effect at thetimethisdoor wasinstalled at the Dover DownsHotel. There
are anumber of instances, however, where Horton has gone beyond what isrequired
by a particular ANSI standard and in which it has, in at |east one instance, initiated
changesin product design in anticipation of arevised ANSI standard. For instance,
the FootGuard™ and VidaStop™ saf ety sensors have long been standard equipment
on the Grand line of automatic revolving doors even though not required by any
ANSI standard until 2003. Another example is that Horton recommends four rpms
for an automatic revolving door such as the one involved in this case, which was
significantly lower than the codes of the day which allowed up to seven rpms.
Horton made changes in design for other automatic doorsin anticipation of
upcoming ANSI standards. For example, Horton designeditsautomatic sliding doors
to allow for presence detection on both sides of the sliding door before this feature
became a minimum requirement of the ANSI standard. A representativefor Horton
explained that the technology was available at thetime and religble, acceptable, and

good enough to make presence detection a standard part of the sliding door package
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even though not yet required by ANSI.

Wherethereisno applicable ANSI standard, such as before the publication of
the automatic revolving door provision in June 2003, Horton will look at existing
standardsapplicableto other automatic doorsfor guidanceinestablishingitsinternal
parameters. For example, thetorquelimiting feature of theautomaticrevolvingdoors
causes the door to stop when it encounters pressure between fifteen and twenty-five
pounds on the standard run speed. What Horton did in setting that standard, even
beforethe ANSI provision was enacted, wasto ook at theclosing and openingforces
of automatic sliding doors as being sufficiently similar to adapt to the automatic
revolving doors. Essentially, what Horton did was borrow standards from the
automatic sliding doors and plug them into the automatic revolving door situation.
Thisisno more or less than what the plaintiff’s expert engineer, Dr. Warren Davis,
Ph.D., did in hisanalysis.

On February 16, 2002, shortly after the Dover Downs door was placed into
service, an incident occurred involving a hotel guest named Ellen Jenkins. An
incident report prepared at the time recordsthat M s. Jenkins stated that the revolving
door was moving too fast and had pushed her down to the ground. A valet reported
that he was outside the door and turned around to see Ms. Jenkins on the ground
inside one of thedoor’ s compartments, with the door bumping against her back. He
stopped the door and helped her get up.

Defendant Keating Building Corporation, the general contractor for the

construction of the hotel, was still on the site when the Jenkins accident occurred.
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However, neither Dover Downs nor Keating took any steps in response to Ms.
Jenkins' accident.

Ten days later, on February 26, 2002, Dover Downs placed a servicecall to
defendant Del-Mar Door Services, Inc. regarding the door. The complaint was that
the door “needs adjustment.” The Del-Mar Door technician who responded to the
call, however, found that the door was working properly according to the
manufacturer’ sspecifications. The servicetechnician discussed thedoor’ soperation
with hotel management.

As mentioned above, the torque limiting safety feature could be set for a
manual or automatic restart. The plaintiff contends that it is apparent from the
description of the Jenkinsincident and theincident involving the plaintiff that it must
have been in the automatic restart mode. The Del-Mar Door technician who had paid
a service call on the door on February 26 recorded that he set the door for the first
mentioned restart option, the manual push restart.

The plaintiff’s expert engineer, Dr. Davis, places significance onthe Jenkins
Incident because heopinesthat theinitial pushdown of Ms. Jenkins and the continued
striking of her while on the floor of the compartment are direct consequences of the
failureto havethe VistaStop™ and FootGuard™ installed within the compartments
of the automatic revolving door. The incident, according to Dr. Davis, put Dover
Downs on notice of defects in the door (the absence of VistaStop™ and
FootGuard™). He further opines that Dover Downs, being on such notice, should

have taken the door out of service completely until the problem could beremedied.
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Instead, Dover Downsallowed thedoor to remainin service even though theowner’s
manual instructs the owner to shut down thedoor and call for service in the event of
malfunctions.

Therewasalso aservicecall on April 10, 2002, one month after the plaintiff’s
accident. The serviceticket from Del-Mar Door indicatesthat Dover Downswanted
Del-Mar Door to check out the revolving door operation. The Del-Mar Door
technician who responded again found that the door was working according to the
manufacturer’ sspecifications. Nonethel ess, accordingtotheplaintiff, someoned the
Dover DownsHotel believed it wasnot working properly, tha it wasmalfunctioning,
and it needed to be checked out.

The American Association of Automatic Door Manufacturers (AAADM) isa
trade association of manufacturers of automatic doors and members who wish to
become certified astechniciansor inspectors. The AAADM wasformed to promote
product safety by meansof training and certification programs, educational materials,
and improved communication. Horton, Automatic Door, and Del-Mar Door have
been members since the association began in the 1990s. The individual technicians
and inspectors of Del-Mar Door are all AAADM certified. Horton advertises its
membership onitswebsite and in its written materials. Automatic Door stateson its
websitethat it isamember of AAADM and “certified AAADM installerswill do the
right job so you can enjoy your automated doors for years.”

The AAADM cetification program dealswith the safety of automatic doors,
focusing on safety and trying to prevent, inter alia, pedestrian accidents. AAADM
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instructs its certified inspectors and technicians tha they are required to bring
deficiencies in automatic doors to the attention of the owners and that they should
request authorization from the owner to correct deficiencies. If the door owner
refuses, the AAADM certified technician or inspector should note the refusal in
writing. AAADM guidelines also require that certified inspectors and technicians
never leave adoor in an unsafe operating condition. If atechnician orinspector finds
an unsafe operating condition in an automatic door, he should take the door down
until it is safe.

One of the primary thrusts of AAADM is to promote saety with regard to
automatic doors. There are circumstances where AAADM recommends that its
members promote saf ety beyond what might berequired by standards such asANSI.
For example, AAADM imposes an obligation on certified inspectors and technicians
to emphasize to an owner the importance of a daily safety inspection that is not
otherwise a part of an ANSI standard. AAADM also recommends that atechnician
note additional safety recommendations that are not covered by ANSI. Thus, if a
technician or inspector knowsthat the manufacturer recommends additional features
or ahigher level of performance than that required by ANSI, the comment section of
the service ticket should be used to note these other recommendations. A certified
AAADM member should advisethe customer if thereareany additional manufacturer
recommendationsor requirements so the customer can make adecision asto whether
to comply with them.

Although the AAADM gquidelines in effect at the time of installaion of the
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automatic revolving door at the Dover Downs Hotel did not specifically refer to the
ANSI standard for automatic revolving doors because none was yet in effect,
AAADM certified inspectors and technicians applied the same safely practices and
principlesto installation and work on automaticrevolvers asthey did on other types
of automatic pedestrian doors.

Following theformat of the plaintiff’s brief, the remainder of this statement of
facts addresses each defendant separately.

Defendant Horton. Horton's representative stated that the normal use of a

revolving door of the type in this case isone pedestrian per compartment, and if the
plaintiff had proceeded through the revolving door by himself in a compatment of
his own, the accident most likely would not have occurred. However, there is no
mention or recommendation in the Series 9300 instructions, or in any signage at or
near the door, that people should pass through the door one person in the
compartment at atime. Thisis so even though with a ten foot diameter, thisisthe
largest door in the 9300 Series with an entrance at the throat opening to the door of
about five-and-one-half feet. The next size up, a twelve foot diameter door, was
equipped with the VistaStop™ and FootGuard™ safety sensors as standard
equipment.

Thefailureto makethe VistaStop™ and FootGuard™ standard equipment on
the 9300 Series door occurred in the context of Horton claiming that it always does
everything it can from a design standpoint to make doors as reasonably safe as

possible. Even though it provides no signage warning that only one person should
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use a compartment at atime, Horton claimsthat one of therisksit designsaround is
the risk of someone being struck by one of the wings of the door as the person
progresses through the door.

The 9300 Series is intended by Horton for use by the public in general,
including children and elderly. Horton acknowledgesthat the applicationof the door
in a hotel setting istypical and appropriate for this particular line Although Dover
Downs does not know what segment of its patrons are elderly, it does nothing to
restrict its categories of parons. the hotel is handicapped accessible and
accommodates wheelchairs, walkers, and people with canes and crutches Horton
recommends the installation of, and its automatic revolving door package includes,
an alternate door adjacent to the revolving door for any person who may not want to
use the automatic revolving door. However, Horton neither recommended nor
provided any signage for the Dover Downs revolving door advising users of the
alternative means of ingress and egress through the adjacent door.

Theplaintiff’ sexpert, Dr. Davis, statesthat the automatic revol ving door failed
to carry adequae warnings of the hazard presented by the door as required by the
ANSI Z535.4 national warning standard. Hefurther statestha if such warnings had
been present, the plaintiff might well have used one of the alternate doors available,
thereby avoiding the incident and injuries.

Thedecision by Horton to equipthe Grand line of doorswith VistaStop™ and
FootGuard™ sensors as standard equipment wastheresult of ateam effortinvolving

meetings and group discussions with input from marketing, product management,
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sales, engineering, tech support, etc. The decision was made to equip the Grand line
with both safety sensors even though there was no ANSI standard, UL standard, or
any other standard or code that so required. Becausethe Grand lineislarger in size
and invites multiples users in the same compartment, Horton decided it would be
prudent to have these sensors on the Grand line.

A similar team effort consisting of meetings and group discussions with input
from various departments within Horton made the decision not to equip the 9300
Series with the same safety sensors, but instead to make them available as options
only. Horton believed it was not practical on the 9300 Series because it could cause
nuisance stoppings and because the 9300 Series doors were already equipped with a
number of safety devices, although no other safety feature on the door would stop or
slow the door down without actual contact with the user.

In the process of developing the 9300 Series, Horton did not undertake any
product safety studies, either internally or external ly, nor were human factors experts
called in to evaluate performance. Similarly, Horton never undertook any safety
studiesinternally or externally with regard tothe VigaStop™ and did not receive any
human factors analysis on its application.

Theplaintiff’ sengineering expert, Dr. Davis, statesthat thefailureto havethe
VistaStop™ and FootGuard™ optional safety sensorsinstalled on the Dover Downs
door was the cause of the accident and the plaintiff’s injuries. If they had been
standard on this door, the VistaStop™ would have prevented the incident from

occurring at all because it does not require contact with the door to arrest the motion
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of the door panel. Dr. Davis states that the FootGuard™ would have stopped the
door once the bottom of the door came into contact with a user, which likely would
have prevented the firgd blow to the plaintiff’s head, which in turn would have
prevented the forward thrust to the head that caused it to strike the panel in front.

It is likely that this door carried several times the maximum Kkinetic energy
(two-and-one-hdf feet per pound) allowed by ANSI A156.10 and UL 325for sliding,
swinging, and folding doors. Failing to incorporate the VistaStop™ and
FootGuard™ as standard safety features precluded Horton from meeting its
responsibility to market a safe door because the kinetic energy generated by a
revolving door of this diameter exceeded the maximum safe value for other types of
doors. The presence of the VistaStop™ and FootGuard™ as standard equipment on
the Grand Series of automatic revolving doors manufactured and sold by Horton
indicates its awareness of the hazard resulting from being struck from behind by a
door panel.

Defendant Dover Downs. Horton identifiesthe owner’ s manual asone of the

safety featuresof thisparticular automatic revolvingdoor. Theowner’smanual gives
instructions on how the door should work and what the owner should do on adaily
basis to ensure the door is safe for use by people coming in and out of the facility.
A daily safety inspection by the owner isimportant because the owner isin the best
position to observe the operation of the door on adaily basis. The owner’s manual
Isdesigned to give theowner guidance, including guidance on peforming the daly

inspectionthat is the owner’ srespons bility. The owner’s requisite daily inspection
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includes checking the torquelimiting feature, testingthe el ectronic activation sensor
that startsthe door revaving, verifying the detection pattern, assuringitisat least as
wide as the entry opening, checking the red reduced speed button, inspecting the
weather stripping, inspecting the door’s overall appearance, including the safety
decals, and checking the speed of rotation. In addition to the manual, there are two
decalson the door, one fromHorton and onefrom AAADM, that provide the step by
step instruction to the owner for such daily inspections, emphasizing the importance
of them.

Dover Downs did not perform the required daily inspections. Only visual
inspections were performed by Dover Downs on the automatic revolving door, and
there was no set routine and no specific individud was assigned to tha task. The
Inspections were casual, such as the doorman merely noting a malfunction and then
calling the maintenance department to investigate. Therewasno structured program
implemented by Dover Downs for the required daily safety check of the automatic
revolving door or inspection other than casual observation by employees; there was
no set time frame, such as once aweek or twice amonth, let alone the recommended
daily frequency, for safety checks or inspections of thisdoor. In this connection,
Horton recommends that this particular door rotate at a speed of four rpms. When
Horton' s expert inspected thedoor, hereported that it rotated at 5.1 rpms. The speed
adjustment for the automatic revolving door is contained in abox to which the owner
does not have access. It ispreset by theinstaller or after installation by a qualified

technician. Therecommended daily inspectionincludescheckingthespeed (therpms
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of the automatic revolving door). The plaintiff alleges that since both the Jenkins
incident and theplaintiff’ sincident invol ved being struck frombehind, itislikely that
the rotation speed was excessive. The plaintiff also allegesthat it is likely that had
Dover Downs performed thedaily safety checks, including checking the speed for
rpms, a technician would have been called to adjust the speed to the recommended
four rpms at least ater the Jenkins incident, but certainly at some time prior to the
plaintiff’sinjury. Thiswas never done by Dover Downs.

Defendant Keating Building Corporation. By the time Keaing became

involved with theconstruction of the hatel, specificationsfor theautomaticrevolving
door at the hotel entrance were aready in place. Keating contracted with the
distributor/installer, Automatic Door, to produce the product data on the door that
was specified, whichwas submitted to the architect for review and approval . Keating
then coordinated the installation of the door in the building with the
distributor/installer. Keating first became awareof the Jenkinsincident whileit was
still on site finishing up the construction. Thus, Keating became aware of possible
risksfor auser of an automatic revolving door who might be aslow walker, or have
a disability, or use an assistive device, and who might be struck because of an
inability to keep up with the speed of the door. However, it did nothing in response
to receiving such notice.

Keating's file in reference to the installation of the automatic revolving door
at Dover Downs consisted of approximately thirty-six pages. Theseincluded various

drawings, faxes, memos, transmittal sheets, and emails between K eating, Automatic
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Door, and others, including thearchitect, the glassvendor, and thelock vendor. Most
of the communications focused on two aspects of the instdlation of the door. They
involved coordination of the color of therevolver and slidersthat were oneither side
of therevolver at the hotel entrance and reductions in the height of the canopy over
the automatic revolving door. Thedialogueinvolved consideration of alight bronze
versusadarker bronze anodized finishthat made the color match “morecriticd to the
design aesthetic.” The canopy height was reduced, changing it to that of a standard
canopy instead of onethat was more customi zed because some of the dimensionsdid
not match the system that wasbeing installed. These changeswere described as part
of value engineering a the hotel entrance According to a Keating witness, value
engineeringisaprocess of taking a specification or aproduct or a particular amount
of construction and reducing it in scope or size to reduce the costs.

Thefilealso reflected anumber of coordination meetingsthat wereheld where
representatives of Keating, Automatic Door, and other vendors, such as the glass
provider, discussed theinstallation, wentover drawings, referred to sizes, installation
schedule, duration of work between theparties, start up of the work, etc. Typically,
such coordination meetings would last close to an hour. At no pant during the
discussion of the installation of the automatic revolving doors at the entrance of the
Dover Downs Hotel, at these coordination meetings or otherwise, was there any
reference to the optional safety sensors or safety feaures of the door, including the
VistaStop™ or FootGuard™. Inaddition, inthe entirefileregarding theinstallaion

of the automatic revolving doors at the entrance to the Dover Downs Hotel thereis
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no record of any dialogue, discussion, communication, etc. with respect to either of
the optional safety sensors, the VistaStop™ or FootGuard™. At none of these
meetings did Automatic Door come forward and say, for example, “Hey, have you
considered these two optional safety sensors that might makeit more safe for users,
such astheVistaStop™ or FootGuard™?’ nor did Keating bring thequestion up on
its own.

Defendant Automatic Door Enterprises. Automatic Door has been adistributor

of Horton' s automatic doors since 1995. It isin the business of saleand installation
of automatic doors it does not service them. In this instance, Automatic Door was
the subcontractor to thegeneral contractor on the Dover Downs Hotel construction,
which was Keating.

Automatic Door has been a member of AAADM since its inception in
approximately 1994. AAADM standards are voluntary minimum industry safety
guidelines. All of Automatic Door’ s employeeswho aretechniciansor inspectorsare
certified under AAADM. Automatic Door agreesthat AAADM recommendstoits
certified inspectors and technicians that they are required to bring deficiencies in
automatic doors to the attention of the owners, and that if deficienciesare detected,
the inspector or technician should request permission to correct it. If the owner
refuses or declines, then the AAADM certified technician or inspector is supposed
todocument therefusal inwriting. Automatic Door al so acknowl edgesthat AAADM
guidelines require certified inspectors and technicians never to leave an automatic

door in an unsafe operating condition. Automatic Door further acknowledges that
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AAADM was formed as a trade association of automatic pedestrian door
manufacturers to promote product safety throughout the distribution chain through
training and certification, education, andimproved communication. Automatic Door
also acknowledges that standards promulgated by AAADM are at least in part
designed to assure that a pedestrian is not entrapped or caught in a closing automatic
door. Although Automaic Door contends AAADM guidelines do not apply to
automatic revolving doors, it makes every effort to be as careful and conscientious
when installing automatic revolving doors as it would be when instdling doors
covered by the AAADM guidelines. In othe words, Automatic Door makes every
effort to be as careful and conscientious when installing automatic revolving doors
asitiswheninstalling doors covered by ANSI standards andthe AAADM manual.
Automatic Door acknowledges that the AAADM guidelines called for certified
techniciansor inspectors, where they are avare, to note a manufacturer’ s additional
specification that is not bei ng met, such as extra equipment not required by ANSI.
AutomaticDoor admitsthat theoptional VistaStop™ and FootGuard™ saf ety sensors
fall into that category as extra equipment not required by ANSI.

Automatic Door acknowledged that the AAADM guidelines aso direct that
certified technicians or inspectors may make additional safety recommendationsthat
may not be required by ANSI standards. Automatic Door knew that it could make
saf ety recommendationsthat were not covered by an ANSI standard. A utomatic Door
acknowledged that AAADM standards recommend that if the certified

Inspector/technician knowsthat the manufacturer recommends additional features of
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ahigher level of performance than those required by ANSI, it should identify these
other recommendationsfor the customer so that the customer can make adecision as
to whether to comply with them. Automatic Door agrees with the foregoing in the
context of installations of automatic revolving doorsthat are not subject to ANSI or
AAADM.

Automatic Door was familiar with the safety sensors VidaStop™ and
FootGuard™ and was aware that they wereavailable asoptions at the time that this
particular automatic revolving door was installed at the Dover Downs Hotel.
Automatic Door knows that neither, however, was installed on the automatic
revolving door at Dover Downs. Automatic Door understands that door mounted
sensors are an important part of overall safety in the operation of an automatic door.
Automatic Door admitted that at no point in the process did it make a
recommendationto anyonethat either theVistaStop™ or FootGuard™ or both should
be installed on the Dover Downs automatic revolving door, even though Automatic
Door admits that the operation of the automatic revolving door would be safer if it
had the VistaStop™ safety sensor installed on it. The same goes for installation of
the FootGuard™ sensor.

The plaintiff's expert, Dr. Davis, confirms that AAADM technicians are
required to bring deficienciesto the attention of the door owner, request permission
to make appropriae alterations, and if permission isdenied, to document that refusal
in writing. Similarly, Dr. Davis confirms that AAADM certified technicians are

required never to leave adoor in an unsafe operating condition. Dr. Davis statesthat
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Automatic Door’'s failure to advise Dover Downs of the availability of the
VistaStop™ or FootGuard™ sensors was a failure on its part to meet AAADM
standards. He states that its failure to recommend that the door be taken out of
service becauseit wasunsafefor pedestrian userswasaso afailuretomeet AAADM
standards.

Automatic Door admitted that if the Jenkins incident occurred the way Ms.
Jenkins described it, with the door panel bumping Ms. Jenkinsin the back when she
was down in the compartment, it was not operating the way it was supposed to
operate. Automatic Door admits that if the door was still bumping into the guest’s
back, it would be malfuncti oning.

Horton requires the installer or distributor to take the owner through a daily
safety check procedure for theautomatic revol ving door whenitisgiven theowner’s
manual, demonstrating the proceduresto follow. Thisisalso required by Horton in
itsinstallation instructions. In addition, Automatic Door agreesthat AAADM’sgoal
isthe promotion of safe practices, including daily safety checks. However, when the
automatic revolving door was installed by Automatic Door at the Dover Downs
Hotel, no representatives from that company ever went over with the owne the
importance of the daily safety checklist. Indeed, Automatic Door is not aware if
anybody from any entity ever met withthe owner todiscussthedaily safety checklists
or had afamiliarizing session to explain how the inspection should take place, etc.

Defendant Del-Mar Door Services, Inc. A representaive of Del-Mar Door

admitted that despite whether an automatic door is covered by an applicable ANSI
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standard or not, it must operate safely to protect usersfrominjury. Thus, eventhough
this particular automatic revolving door at the Dover Downs Hotel was not subject
to an ANSI standard at the time of the plaintiff’s accident, it still had to be safe for
peoplewho usedit. Del-Mar Door acknowledgesthat door mounted sensorslikethe
VistaStop™ and FootGuard™ are important to the safety of an automatic revolving
door.

Del-Mar Door was familiar with the VistaStop™ and FootGuard™ safety
sensors. It knows VistaStop™ protects even the slowest walker from being struck.
Del-Mar Door also acknowledges that the addition of the VistaStop™ safety sensor
on the revolving door at the Dover Downs Hotel at the time of installation would
have made the door safer for users, giving it another device for stopping. Likewise,
Del-Mar Door acknowledges that the installation of the FootGuard™ safety sensor
on that particular revolving door at the time of installation would have made it safer
for users. It also admitsthat had theVistaStop™ safety sensor been installed on this
door at the timeof the plaintiff’s accident, it would have prevented himfrom being
struck from behind by one of the rotating panels because contact is not required in
order to stop or slow the door. If Dove Downs had wanted to install either the
VistaStop™ or FootGuard™ saf ety sensor on thisparticular automatic revol ving door
after initial installation of the door, DelMar Door would have been the company that
would have been called to do it.

When Del-Mar Door’s certified technicians or ingoectors are called out for

service on an automatic revolving door like the one at the Dover Downs Hotel, they
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do not actually measure the speed of the door, but instead rely upon the controller
deviceinthedoor itself. With thisexception, when Del-Mar Door technicians “tune
a door” it means it is adjusted to the manufacturer's specs. Del-Mar Door
acknowledges that Horton's recommended rpms for this particular door at Dover
Downsare“very low.” Del-Mar Door isalso aware that on occasion ownerswill ask
them to speed up the door, but they decline to do so, refering back to the
manufacturer’ srecommendation of four rpms contained inthe owner’ smanud. The
only way to change the speed would be someone going into the controller and
physically changing it (or adding arug which would slow it down). Del-Mar Door
admitsthat if atest were doneatacertain timeon thisparticular door whichindicated
that the rpms were faster than the manufacturer’s recommendations, it would mean
that someone had gone in to adjust the speed setting. The installer sts it, and
possibly a service technician could adjust it, but those are the only two ways of
increasing the setting. Accordingly, if theautomaticrevolver wastested at 5.1 rpms
by Horton’s expert, it was @ther set wrong at installation by Automatic Door, or if
correctly set at four rpms, it malfunctioned by the speed increasing by more than
twenty-five percent.

Del-Mar Door ascribes to dl AAADM guidelines and recommendations.
AAADM guidelines instruct certified technicians never to leave an automatic door
in an unsafe condition. AAADM recommends that if a technician is aware of
additional manufacturer’s specifications that are not being met, such as extra

equipment not required by ANSI, the certified technician should so note that fact.
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Del-Mar Door isalso familiar with the fact that AAADM recommendsthat certified
technicians note additional safety recommendations that are not covered by ANSI,
and that if atechnician isaware that amanufacturer recommends additional features
or ahigher level of performancethanwhat isrequired by ANSI, the technician should
note these with the owner. Del-Mar Door agrees that AAADM indicates that the
certified technician should advise the customer if the technician knows of additional

manufacturer’s recommendations or requirements so the customer can make a
decision asto whether to comply with them. Del-Mar Door also acknowledges that
thecertified AAADM technician shouldrecommend to theowner that adoor betaken
out of serviceif itisunsafe, and if theowner declines, it should be noted in writing.
Even though this particular door was not covered by an ANSI standard at the time,
Del-Mar Door acknowledgesthis same standard would be one the company would
adhere to, that is, taking any unsafe door out of service, including an automatic
revolver. In this respect, the plaintiff’s expert engineer confirms that AAADM

technicians are required to bring deficiencies to the attention of the door owner,
request permission to make the repairs, and if permission is declined by the door
owner, to document that refusal inwriting, andthat AAADM certifiedtechniciansare
required never toleaveadoor in an unsafe operating condition. Dr. Davisopinesthat
Del-Mar Door failed to meet these AAADM standards. Del-Mar Door never advised
Dover Downsof theavailability of theVistaStop™ or FootGuard™ on thisparticul ar
door and did not recommend that it be taken out of service because it was unsafe for

pedestrian users.
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STANDARD OF REVIEW

Summary judgment should be granted when there are no genuine issues of
material fact and the moving party is entitled to judgment as a matter of law.* The
moving party bearsthe burden of establishingthe non-existence of material issues of
fact.? If amotionis properly supported, theburden shiftsto the non-moving party to
establishthe existence of material issues of fact.? In considering the motion, thefacts
must be viewed in the light most favorable to the non-moving party.* Summary
judgment is inappropriate “when the record reasonably indicates that a material fact
isindisputeor if it seems desirableto inquire more thoroughly into thefactsin order
to clarify the application of law to the circumstances.”®

DISCUSSION

“Negligence is generally defined as a failure to meet the standard of care

required by law.”® In order to state a claim for negligence, the plaintiff must show

that the defendant owed him aduty of care, the defendant breached that duty, and the

! Super. Ct. Civ. R. 56().

2 Gray v. Allstate Ins. Co., 2007 Del. Super. LEX1S 124, at *3.
*1d.

“Piercev. Int'l Ins. Co. of I1l., 671 A.2d 1361, 1363 (Del. 1996).

> Mumford & Miller Concrete, Inc. v. New Castle County, 2007 Del. Super. LEXIS 22, at
*4,

® Rogersv. Del. Sate Univ., 2005 Del. Super. LEXIS 341, at *14.
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defendant’ s breach was the proximate cause of the plaintiff’s injury.’
Duty is measured in terms of reasonableness’ and is equated to the conduct of
a reasonably prudent person under the cdrcumstances? The existence of aduty is
generally considered to be an issue of law for the Court to determine.®® Ordinarily,
guestionsof negligence arenot decided on motionsfor summary judgment but areleft
for thetrier of fact.'* However, if thereis acomplete failure of proof concerning an
essential element of the plaintiff’ s case and theuncontroverted facts compel only one
conclusion, then summary judgment is warranted."
A court may review industry standards to determine whether the defendant

used reasonable care under the circumstances.’* Compliance with industry-wide

" New Haverford P’ ship v. Sroot, 772 A.2d 792, 798 (Del. 2001).
8 Macey v. AAA-1 Pool Builders & Serv. Co., 1993 Del. Super. LEXIS 152, at *8.

® Grahamv. Pittsburgh Corning Corp., 593 A.2d 567, 571 (Del. Super. 1990). For the
duty of a manufacturer, see RESTATEMENT (2D) oF TORTS § 395; Massey-Fergusaon, Inc. v. Wdls,
383 A.2d 640, 642 (Del. 1978) (citing 8 395 to declare that the plaintiff hads the burden to
establish that the defendant “failed to exercise the care of a reasonably prudent manufacturer
under all the circumstances”).

19 Kananen v. A.l. DuPont Inst. of Nemours Found., 796 A.2d 1, 5 (Del. Super. 2000)
(citing Super. Ct. Civil R. 56(c)); Macey, 1993 Del. Super. LEXIS 152, at *8.

11 Joseph v. Jameswvay Corp., 1997 Del. Super. LEXIS 264, at *10.
21d. at *10-11.
13 Massey-Ferguson, 383 A.2d at 642.
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standardsdoes not necessarily absolveoneof liability.* The defendant may befound
negligent according to the prevailing practices in the industry even if the defendant
is in compliance with industry standards.> Therefore, industry standards are
“relevant only in the context of determining a ¢andard of care, and even in this
context such evidenceis not controlling.” *° Thus, thefact that ANSI A156.10-1999
did not include automatic revolving doors when it referred to wing sensors is not
controlling asto whether a reasonabl e person would have included the VistaStop™
and/or FootGuard™ as a standard safety feature on the door in question.
HORTON

_____| first address themotion for summary judgment filed by Horton.

The plaintiff contends that Horton was negligent for offering the VistaStop™
and FootGuard™ as optiond safety features rather than standard features and for
failing to warn of the door’ s dangers. He also allegesthat Horton breached implied
warranties of merchantability and fitness for a particular purpose.

A manufacturer has a duty to use reasonable care to design its products to be

14 Hercules Powder Co. v. DiSabatino, 188 A.2d 529 (Del. 1963). Delaware Civil Pattern
Jury Instructions state that compliance with industrial standards does not preclude a finding of
negligence. Del. Super. P.J.I. Civ., § 9.10 (rev. 2003).

15 Hercules Powder Co., 188 A.2d at 529.

16 Bryant v. Delmarva Power & Light Co., 1995 Del. Super. LEXIS 438, at *37; see
Massey-Ferguson, 383 A.2d at 642.
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safe for normal use.’” A manufacturer is negligent if it fails to exercise reasonable
care in making its product such that the product contains a manufacturing defect
when placed into the stream of commerce.’®* However, the merefact that an accident
occurs or that the product is defective does not mean that the manufacturer was
negligent.’® Thetest iswhether the manufacturer used the reasonable skill, care, and
diligence of an ordinarily prudent manufacturer in making the product.?

A manufacturer owes a duty to use reasonable care, skill, and diligence in
designing its product so asto minimize all foreseeablerisks* A manufacturer must
reasonably anticipate the environment in whichthe product isnormally used and must

design the product to minimize foreseeabl e risks of harm that may result fromusing

" Mazda Motor Corp. v. Lindahl, 706 A.2d 526, 530 (Del. 1998); see also Brower V.
Metal Indus., Inc., 719 A.2d 941, 944 (Del. 1998) (The Court has summarized the legal duty of a
manufacturer as follows: “[A] manufacturer who fails to exercise reasonable care in the
manufacture of a chattel which, unless carefully made he should recognize asinvolving an
unreasonable risk of causing physical harm to those who use if for apurpose for which the
manufacturer should expect it to be used and to those whom he should expect to be endangered
by its probable use, is subject to liability for physical harm caused to them by itslawful usein a
manner and for a purpose for which it is supplied.”).

18 See Massey-Ferguson, 383 A.2d at 642.

19 See Custisv. Barr, 2006 Del. Super. LEXIS 166, at *4; Brown v. Gartside, 2004 Del.
Super. LEX1S 83, at *5.

2 See Gorman v. Murphy Diesel Co., 29 A.2d 145, 147 (Del. Super. 1942).

2 Seeid.; see also Brower, 719 A.2d at 945 (“[T]he purpose of making the finding of a
legal duty as a prerequisite to a finding of negligence, or a breach of implied warranty, in
products liability is to avoid the extenson of liability for every conceivably foreseeable accident,
without regard to common sense or good policy.”).
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the product in such an environment.?” Although amanufacturer hasaduty to exercise
reasonablecare, the manufacturer isnot required to design aproduct that isfool proof
or incapable of producing injury.®

Horton equipped the door with several safety features, including a reduced
speed switch, a push to slow button, awall edge safety device that would cause the
door to stop when a pressure lasting greater than one-quarter second was placed on
thewall edges, and atorque limiting devicethat stopped the door in the event that the
door wing contacted an object while the door was in motion.

There is an apparent di spute as to whether the torque limiting device was in
manual restart modeafter contact with auser or automaticrestart modeat the time of
the Jenkins' incident and the plaintiff’saccident. | infer, therefore, that it may have
been in either of these two modes when the plaintiff’s accident occurred,
notwithstanding the service technician’ s notethat he left it in themanual, push start
mode. Thereisalso alack of clarity asto how each of the two incidents occurred.
However, the evidence does not support afinding that the torque limiting devicewas
not working properly at the time of the plaintiff's accident. The technician who
inspected the door on February 26, 2002 concluded that the door was working
properly and in accordance with the manufacturer’ s specifications. The descriptions
of the Jenkins incident and the plaintiff’s incident are too ambiguous to create a

genuine dispute as to the truth of the fact that when the door was inspected on

# See Casey V. Pactiv Corp., 2004 Mass. Super. LEXIS 200, at *5.
2% See Garst v. Gen. Motors Corp., 484 P.2d 47, 49 (Kan. 1971).
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February 26, 2002 it was working properly. Thereis no evidence that any repairs or
adjustments were needed to the torque limiting device at any time relevant to this
matter. Thetechnician who inspected the door after the plaintiff’ sinjury on April 10,
2002 also concluded that it was working properly. Therefore, the evidence does not
permitajury to find that the door malfunctioned at the time of the plaintiff’saccident.

Therecord doesnot contain any known history of accidentscaused by the 9300
Seriesdoor. Theonly two accidentsmentionedin therecord arethe Jenkins' incident
and the plaintiff’s incident. There is no evidence that Horton or any other
manufacturer had any prior knowledge or notice that the 9300 Series door had any
propensity to causeinjury.

No ANSI, UL, or other industry standard applied to automatic revolving doors
at either the time of the installation or the plaintiff’s accident. The 2003 ANSI
standard for revolving doors, which was adopted after the plaintiff’s acddent,
requires awing sensor without specifying whether it has to be of the FootGuard™
type or overhead VistaStop™ type, but it does not require both the VistaStop™ and
FootGuard™. Even if the 2003 ANSI standard was in effect at the time of the
plaintiff’ sincident, the door at Dover Downs was equipped with a sensor, thetorque
limiting device, that provided essentially the same function as the FootGuard™. In
addition, thereisno evidence of any prior instancewhereaVistaStop™ or FootGuard
™ wasinstalled on a Series 9300 door. At oral argument, counsel stated that, in fact,
neither the VistaStop™ nor the FootGuard™ had ever been installed on a Horton
9300 Seriesdoor inor prior to 2002. Thus, although Horton offered these two safety
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features as options, there is no evidence that any purchaser or seller of the door
thought that either the VistaStop™ or the FootGuard™ was desirable for a door of
thissizein or before 2002.

The plaintiff also contends that Horton had notice that the absence of a
VistaStop™ and/or a FootGuard™ rendered the door defective because of its
participation on the subcommittee of the Builders Hardware Manufacturers
Association, which had been in the process of developing the 2003 ANSI standard
for several years. However, the record does not contain any context or substance
relating to the process leading to the ANSI standard as it related to wing sensors. A
jury could only speculate asto inferences to be drawn from this fac.

The plaintiff’s expert, Dr. Davis opines that Horton was aware that the door
was a potential danger to persons using it and a hazard, in part because Horton
decided that the VistaStop™ should be standard on the larger Grand line of doors,
and in part because Horton knew or should have known that the 9300 Series carried
Kinetic energy in excess of that recognized asthe maximum safe valuefor other types
of doors. Infact, Dr. Davis goes as far as to say that Horton’ s failure to inform the
public through adequate warnings of its decision not to include the VistaStop™
and/or FootGuard™ as standard safety feaures on the 9300 Series reflects willful,
wanton, and/or reckless disregard for public safety. He also opines that Horton
should haveincluded with the door other safety warnings of the hazard presented and
that itsfailureto do so violates ANSI Z535.4 national warning standard. However,

| find that Dr. Davis' opinions are conclusory assertions, which lack sufficient
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probative value to rase a genuine issue of fact.*

Asto the duty to warn, “[a] manufacturer is held to have a duty to warn when
a manufacturer and distributor of a product knows, or as a reasonable prudent
manufacturer should know, of dangers to users and places that product on the
market.”* The Plaintiff contendsthat the door should havecontained the following
warnings. “that the device did not contain either of the two most sensitive safety
features, that thetrailing panel would strikeauser if hedidn’t walk at acertain speed,
advising against more than one person using acompartment of the revolving door at
one time, and directing pedestrians to dternate means of entering or leaving the
hotel.” Additionally, theplaintiff citesANSI Z535.4 Product Safety L abel Standard,
which sets forth performance requirements for the design, application, use, and
placement of safety signsand labels.*® According to the standard in effect atthetime

of the accident, “a product safety sign or label should alet persons to a specific

21t should be noted that Dr. Davis never conducted his own independent investigation of
the automatic revolving door at Dover Downs. He never inspected the door or its safety features
and has no knowledge of the condition of the door at the time of the plaintiff’s accident on March
10, 2002. See Willisv. Besam Automated Entrance Sys., Inc. et al., 2005 U.S. Digt. LEXIS
26466, at * 16-20, 25 (excluding an expert’ s testimony for similar reasons because “[p]ermitting
[the expert] to testify as an expert in support of Plaintiff’s negligence claims would allow too
great of an analytical gap between his review of the data and the conclusion that he reached”).

% O’ Brien-Hastings v. Howmedica Corp., 1996 Del. Super. LEXIS 211, at *6; see also
Willis, 2005 U.S. Dist. LEXIS 26466, at * 49.

% The standard was first published in 1991 and revised in 1998, July 1, 2002, and again
in 2007. Although the plaintiff fails to include a copy of the applicablestandard in his pleadings,
the Court finds that the 1998 version was the version of the standard in effect at the time of the
plaintiff s incident.
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hazard, the degree or level of hazard seriousness, the probable consequences of
involvement with the hazard, and how the hazard can be avoided.” " The door at
Dover Downsincluded thefollowing decal s postioned in the midd e of thedoor: (1)
an arrow with the words “AUTOMATIC DOOR KEEP MOVING;” (2
“AUTOMATICCAUTIONDOORENTERATRIGHT”; (3) “AUTOMATICDOOR
PUSH ONLY IN EMERGENCY™"; and (4) “PUSH BUTTON TO SLOW” with an
arrow next to the button. Inanother automaticrevolving door case, acourt found that
the manufacturer fulfilled its duty to warn of any potential danger to an elderly user
by placing yellow “Automatic Door — Caution” decals on the door.?® | find that
Horton’s use of the signal word “CAUTION” accompanied by theadditional decals
was sufficient to fulfill its duty to warn potential users.

It isnot enough for aplaintiff to establish that a product might have been made
safer.?® After taking into account such factors as the likelihood of injury from the
ordinary use of the door as designed; the obviousness of the danger of being struck
by the revolving door; the reasonableness or unreasonableness of the risk; the
presence of warnings; the effectiveness of the VistaStop™ and FootGuard™,

respectively, to prevent the risk of injury as compared to the torque limiting device;

# ANSI Z535.4-1998.
8 Willis, 2005 U.S. Dist. LEXIS 26466, at * 49-50.

» See Wicker ex rel. Estate of Wicker v. Ford Motor Co., 393 F. Supp. 2d 1229, 1236
(W.D. Okla. 2005) (“[T]he fact that a product could be made safer by adding a safety deviceis
not, without more, enough to establish that the product is defective, as a manufacturer ‘ does not
have alegal duty to producea product incorporating only features representing the ultimate in
safety.’”).
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theforeseeabi lity of Horton’ sknowledge of thedanger; theplaintiff’ s ability toavoid
the danger by the exercise of cae; the reasons for and against installing the
VistaStop™ or FootGuard™, respectively, as opposed to the torgue limiting device;
industry custom; the door’s compliance with all existing codes a the time; the
availability of alternative doors; and the cost of the VistaStop™ and FootGuard™?;
and for the reasons set forth above, | conclude that when the standard for negligence
is applied to Horton’ s condud, the facts will not support a jury finding that Horton
committed any negligence concerning the design of the door which proximately
caused hisinjuries.

Theplaintiff alsocontendsthat Hortonbreached warranties of merchantability
and fitnessfor aparticular purpose. “[I]n Ddaware, a product isdefective in design
where it is not reasonably fit for its intended purpose and where the design has
created arisk of harm which is so probable that an ordinary prudent person, acting as
theproduct’ s manufacturer, would pursueadifferent avail bledesignto substantidly
lessen the probability of harm.”®* For the reasons set forth above regarding the
plaintiff'sallegations of negligence, | find that the plaintiff cannot establish abreach
of warranty.

DoVvER DOWNS

A landowner owes abusinessinviteethe duty to makethe premisesreasonably

% See 99 A.L.R.3d 693. At oral argument, it was suggested by the plaintiff’s counsel that
the automatic revolving door installed at the Dover Downs Hotel cost approximately $35,000 and
the wing sensors would have cost no more than $1,000.

3 Allenv. IBM, Corp., 1997 U.S. Dist. LEXIS, at *139 (D. Del.).

34



McLaughlin v. Dover Downs, Inc,, et al.
C.A. No. 04C-03-013 (JTV)
July 17, 2008

safe,* including safe ingress and egress® and a duty to warn of any latent or
concealed dangersonthe premises.* A landowner isresponsiblefor injuriesthat are
caused by defects or conditions that the landowner had actual notice of or that could
have been discovered by areasonably prudent inspection.®

It isundisputed that between the Jenkins' i ncident and the plai ntiff’ s accident,
Dover Downs placed a service call to Del-Mar Door, the complaint being that the
door “needs adjustment.” As mentioned above, the Del-Mar Door technician
inspected the door on February 26, 2002 and found it to be working properly and in
accordance with the manufacturer’s specifications. This state of facts remained
unchanged to the day of the plainti ff’ saccident. Thereissome question astowhether

the service call wasin response to the Jenkins' incident or some other circumstance,

% Kovach v. Brandywine InnkeepersLtd. P’ ship, 2001 Del. Super. LEXIS 373, at *5. A
landowner is liable for injuries caused to hisinvitees by a condition on hisland only if he(a)
knows or by the exercise of reasonable care would discover the condition, and should realize that
it involves an unreasonable risk of harm to such invitees, and (b) should expect that they will
discover or redize the danger, or will fail to protect themselves against it, and (c) failsto exercise
reasonabl e care to protect them against danger. Ward v. Shoney’s, Inc., 817 A.2d 799, 802 (Del.
2003).

¥ \Ward, 817 A.2d at 801. A husinessinviteeis “aperson on the premises at the express
or implied invitation of the owner to render a benefit or service.” DiOss v. Maroney, 548 A.2d
1361, 1365 (Del. 1988).

% MacFadden v. Leon Burton & Son, Inc. v. Villa Rosa, Inc., 1997 Ddl. Super. LEXIS
499, at *10. Thereis no duty to warn of dangers known to the inviteeor when the danger is so
obvious that the invitee would be expected to discover the danger. Upshur v. Bodie' sDairy
Mkt., 2003 WL 21999598, at *2 (Del. Super.).

% See Custisv. Barr, 2006 Del. Super. LEXIS 166, at * 3.
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but in my judgment, theanswer to thisquestionisnot relevant. Therelevant, material
factisthat the servicecall occurred and Dover Downswasinformed that the door was
working properly. Dover Downs was entitled to rely upon that information.

The plaintiff’s expert, Dr. Davis, states that “as early as the date of that
incident, 2/16/02 [(the Jenkins incident)], Dover Downs had notice of the
deficiencies in the door and should have taken the door out of service completely
until the problem could be remedied.” This statement illustrates the conclusory
nature of Dr. Davis opinions. If the deficiency referred toisMs. Jenkins' statement
that the door moved too fast, the service call shortly thereafter eliminated that as an
issue of which Dover Downs had notice because the service cdl reveaed that the
door was working properly. If the deficiency referred to is the absence of the
VistaStop™ or FootGuard™, thereis no evidence that Dover Downs had ever heard
of either one. Even if Dover Downs had taken the door “out of service” after Ms.
Jenkins fell, the contention that Dover Downs should have continued to leave the
door “out of service” after the technician informed it that the door was working
properly makes no sense.

The plaintiff also contends that Dover Downs was negligent in failing to
perform daily inspections of the door and verify its rpms. However, the plaintiff
cannot establish any causal connection between Dover Downs' failureto inspect and

the accident.*

% The only evidence as to the rpms of the door, apart from what can beimplied from the
service technicians' visitsin February and April 2002, is the speed found during an inspection
done three-and-one-half years after the accident. At that time, the speed was 5.1 rpms. That
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The plaintiff also contends that Dover Downs should have posted warnings
although all warnings recommended by the manufacturer were posted. He a0
contends that Dover Downs should not have relied upon the service technician’'s
finding that the door was working properly, but should have inquiredfurther beyond
that. | find these contentions to be without merit.

AUTOMATIC DOOR

The plaintiff contends that Automatic Door was negligent in that it did not
comply with AAADM quidelines and did not comply with an obligation imposed
upon it in the owner’s manual to instruct the owner concerning daily safety checks
He also contends that Automatic Door breached the implied warranties of
merchantability and fitness for a particular purpose.

The plaintiff arguesthat Automatic Door failed to meet AAADM standardsin
that it failed to advise Dover Downs of the availability of thewing sensorsand failed
to take the alleged unsafe door out of service. However, AAADM standards do not
apply to revolving doors. Additionally, | find that the AAADM standards referred
to are taken out of context and applied unreasonably when sought to be applied to
Automatic Door’ s conduct inthis case. Thedoor was not unsafe or defectivein any

sense then recogni zed in the revolving door industry.

speed is still within the industry standard of seven rpms. In addition, any relationship between
four rpms and 5.1 rpms and the plaintiff’s accident is complete speculation. See Willis v. Besam
Automated Entrance Sys., Inc. et al., 2005 U.S. Dist. LEXIS 26466, at * 38 (holding that the
evidence that the hotel did not conduct routine inspections of the revolving door aloneis not
enough to allow the plaintiff’s negigence claim to survive summary judgment because thereis
no evidence that the hotel’ s failure to inspect the door caused the plaintiff’ sinjury).
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Asdiscussed above withregard to Dover Downs, the plaintiff cannot establish
any causal connection between his accident and the failure to perform daily
inspections of the door.*

Therefore, for thesereasonsand the reasons set forth above in connection with
Horton, | conclude that the plaintiff cannot establish negligence on the part of
Automati c Door which proximatel y caused hisinjury or abreach of warranty.

DEL-MAR DOOR

Del-Mar Door’s sole, relevant activity in this case prior to the plaintiff’s
accident was that it performed the February 26, 2002 service call. The plaintiff
contendsthat Del-Mar Door was negligent in that it failed to conform with AAADM
standards mentioned above. He contendsthat AAADM standards required Del-Mar
Door to either recommend to Dover Downs that the VistaStop™ or FootGuard™
sensors be installed or that the door be taken out of service asunsafe. As with
Automatic Door, | find that AAADM standards aretaken out of context and applied
unreasonably when sought to be applied to Del-Mar Door’ s conduct i n this case.

Under the facts and circumstances of this case, the contention that Del-Mar
Door should have concluded that the door was unsafe or defective for the reasons
advanced by the plaintiff would require of it something akin to divination or
clairvoyance.

KEATING

Theplaintiff’s clam against Keaing is based upon Restatement (2d) of Torts

3" See supra note 36 and accompanying text.
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8 324A, which reads as follows:

One who undertakes, gratuitously or for consideration, to
render services to another which he should recognize as
necessary for the protectionof athird person or histhings,
Is subject to liability to the third person for physical harm
resulting from his failure to exercise reasonable care to
protect his undertaking, if (a) his failure to exercise
reasonable care increases the risk of such harm, or (b) he
has undertaken to perform a duty owed by the other to the
third person, or (c) the harmis suffered because of reliance
of the other or the third person upon the undertaking.

The plaintiff contends that since Keating undertook an evaluation and
reassessment of door specifications with regard to color, finish, trim, and the height
of the canopy, it incurred aduty to install or at |east recommend theinstallation of the
two optional safety features. However, there is no causal connection between the
modificationsmade by Keating and theaccident inthiscase. Additionally, Keating’s
conduct does not fall within any of the three, lettered subparts of the Restatement.
For these reasons, the plaintiff’ s claim against K eating based upon Restatement (2d)
of Torts 8 324A must fail.

For theforegoing reasons, themotionsof all defendantsfor summary judgment
are granted.

IT 1SSO ORDERED.

President Judge
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