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Re: Krug, et al. v. Beebe Medical Center, et al., C.A. No. 02C-06-093
Upon Defendant’ s Motion to Dismiss—GRANTED

Dear Counsel:

After reviewing Defendant’s March 18, 2003 motion to dismiss on
statute of limitations grounds, | condude that the statute has indeed run and
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Plaintiff’s claims are bared. In light of recent case law, this case is relatively
straightforward.

Paintiff’s complaint concerns a cardiac catheterization, and an alleged
lack of informed consent and negligence. Specifically, Plaintiff pinpoints June 12,
1999 as when he originally underwent acatheterization, and June 14, 1999 as when
Defendant unnecessarily and negligently performed arepeat catheterization. Plaintiff
filed his complaint on June 12, 2002, which was three years after Defendant’s
negligence and Plaintiff’sinjury.

The issue is whether a patient is on notice of possible medical
negligence, thus triggering the statute of limitations, when informed that a second
catheterization is necessary only days after undergoing the original procedure.
Delawarelaw imposesatwo-year statute of limitationson plaintiffsbringing medical
negligence claims.' The period beginsto run from thedate when the injury occurs.?
Injured plaintiffs haveas much as an extrayear if the injury isunknown to them and
cannot bediscovered through reasonabl ediligence.® Theadditional timefor bringing
asuit is known asthe “discovery rule.”*

! DEL CoDE ANN. tit. 18, §6856 (2003).
2 18 Del. C. §6856.

® |d. See Parsonsv. Marvel, 2001 WL 1739451 (Del. Super. Ct.)(citing
Ewing v. Beck, 520 A.2d 653, 663 (Del. 1987))(oneyear extension in
86856(1) only available where injuries not physically ascertainable).

Bridgestone/Firestone, Inc. v. Cap Gemini America, Inc., 2002 WL
1042089, at *20-21 (Del. Super. Ct.)(citing Began v. Dixon, 547 A.2d
620, 623 (Del. Super. Ct. 1988))(discovery rule applies to medical
mal practiceactionsinvolvinginherently unknowableinjurieswhere no
observable or objective factors put laypeople on notice).
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Brown v. E.I. DuPont de Nemours and Company, Inc.” explains the
“discoveryrule.” Brown statesthat therule® startsthelimitations period running only
‘whenalegal injuryissustained.” Thus, the statute of limitations period began to run
when plaintiffs were on notice of a potential tort claim.”® In the absence of actual
notice, plaintiffs are on inquiry notice when they are chargeable with knowing that
their rights have been violated.’

Usually, whether and when apersonison notice presentsajury question.
Even so, noreasonabl ejuror could concludethat Plaintiff wasnot on actual orinquiry
notice that he had a potential claim as of June 14, 1999. After undergoing a heart
catheterization on June 12, 1999, Plaintiff was at least under a duty to inquire into
why arepeat procedure was necessary only two days later. Plaintiff, therefore, was
on notice, or inquiry notice, of a“potential tort claim,” and the statute of limitations
began running on June 14, 1999. Plaintiff’ sJunel2, 2002 complaint fallsoutsidethe
two-year period specified in 86856 by almost afull year.

This motion’s outcome seemed clear after the oral argument.
Neverthel ess, the court gave Plaintiff afinal chanceto expand therecord andexplain
how it was that the second catheterization did not put him on notice. Plaintiff chose
not to provide more about why he did not file suit sooner.

Plaintiff may have received substandard medical care. Itisdifficult to
seewhy he had to undergo back-to-back heart catheterizations. Andthecourt prefers
to give Plaintiff hisday in court. Nevertheless, the law requires that injured parties
investigate their claims and file suit within a specific time. Plaintiff missed the
deadline.

> 820 A.2d 362 (Del. 2003).
® |d. at 368-369.

" Id. at 368, n.21.
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Defendant’s motion to dismiss on statute of limitations grounds is
GRANTED.

IT 1SSO ORDERED.

Very truly yours,

FSS/lah
oc: Prothonotary (Civil Division)
pc: Anne Naczi, Esquire
Richard Galperin, Esquire
Mason Turner, Esquire



