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ORDER
Upon consideration of the parties’ briefs and the record of the case, it appears

that:

1. The claimant, Tyrone Jacobs, was employed full-time by Perdue Farms,

Inc., as a general laborer/ chicken catcher from March 5, 2007 until he was terminated

on June 18, 2010.  He  was incarcerated from June 13, 2010 through August 5, 2010.

He attempted to call Perdue when he was first incarcerated, but the employer would

not accept collect calls.  He had a counselor in the prison call and leave a message

with Perdue that he was incarcerated.  Neither the claimant nor his counselor spoke

to his supervisor, because they could not get a hold of him.  When he was released

from prison he went to Perdue and spoke with his manager who told him he had been

discharged on June 18, 2010.  Perdue had a policy of termination for job

abandonment after three consecutive days of not showing up for work if the employee

did not contact his or her supervisor or Human Resources Department during that

time.  According to Perdue’s attendance policy, incarceration is not an excused

absence.  Perdue does not hold jobs for those that are incarcerated.  The claimant  had

signed a document on March 5, 2007 indicating his receipt of the policy.  The

claimant did attempt to get his job back, but was denied re-employment because of

the June 18, 2010 termination for job abandonment.

2. The claimant filed for unemployment benefits and on September 8, 2010

a Claims Deputy found that the claimant was discharged for just cause because he

failed to report to work.  An Appeals Referee affirmed that decision.  The claimant

then  appealed to the Unemployment Insurance Appeal Board.  It initially remanded
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the case for a further evidentiary hearing because Perdue was not present at the first

meeting.   At the second hearing with the same Appeals Referee, the decision of the

Claims Deputy was again revisited.  The Board then held a hearing and affirmed the

Appeals Referee, finding that there was just cause for the claimant’s termination. 

3. The claimant contends that he never abandoned his job; that he did not

violate Perdue’s “no show” policy because he had called to tell them he was

incarcerated; that his conduct does not conform with the definition of

“abandonment;” that Perdue was retaliating against him because of a a prior suit for

a workplace related injury; that Perdue was given a lot of chances to present its case,

and that the remand should not have been heard by the same Appeals Referee as

heard the case initially.

4. Perdue contends that violating a company’s policy or rule after the

employee has received prior notice of such is just cause; that the claimant signed

Perdue’s attendance policy; that his responsibility was to contact his supervisor, and

attempting to do so was not enough; that no one spoke directly with the supervisor;

that Perdue had the burden of proof, which entitled it to opportunities to show why

the claimant was not entitled to benefits; that the record more than satisfies the just

cause standard; and, therefore, the Board’s decision should be affirmed.   

5. When reviewing decisions from the Board, the court is limited to 

consideration of the record which was before the administrative agency.1  The court

must determine whether the findings and conclusions of the Board are free from legal
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error and are supported by substantial evidence in the record.2  Substantial evidence

means such relevant evidence as a reasonable mind might accept as adequate to

support a conclusion.3  The court does not weigh the evidence, determine questions

of credibility, or make its own factual findings.4  The reviewing court merely

determines if the evidence is legally adequate to support the agency’s factual

findings.5  If there is substantial evidence and no mistake of law, the Board’s decision

must be affirmed.6

6.  Pursuant to 19 Del. C. § 3314 an employee is ineligible to receive

unemployment benefits if he or she has been terminated for just cause.  In a discharge

case the employer has the burden of proving by a preponderance of the evidence that

the claimant was discharged for “just cause.”  “Just cause” is defined as a “willful or

wanton act or pattern of conduct in violation of the employer’s interest, the
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employee’s duties, or the employee’s expected standard of conduct.”7  “Willful and

wanton conduct is that which is evidenced by either conscious action, or reckless

indifference leading to a deviation from established and acceptable workplace

performance . . . .”8  It does not require a showing of bad motive or malice.9  

7. “Violation of a reasonable company rule may constitute just cause for

discharge if the employee is aware of the policy and the possible subsequent

termination.”10  This Court engages in a two-step analysis to determine whether just

cause exists for terminating an employee who violates a work policy, “1) whether a

policy existed, and if so, what conduct was prohibited, and 2) whether the employee

was apprised of the policy, and if so, how was he made aware.”11  “Knowledge of a

company policy may be established where there is evidence of a written policy, such

as an employer’s handbook, or where an employee has been previously warned

regarding objectionable conduct.”12  In the Wilson case, the employee used a company
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truck for personal use, although he testified at the hearing that it was only because his

car ran out of gas.13  Because the policy was reasonable and he knew of the policy

before breaking it, there was just cause for his termination.

8. After considering the record, I am satisfied that the Board’s decision is

amply supported by substantial evidence and is free from legal error.  The claimant

was aware of Perdue’s attendance policy.  He experienced an unexcused absence of

almost two months due to his being incarcerated.  While this absence may be viewed

as involuntary because it is due to incarceration, I am satisfied that it is within the

permissible discretion of Perdue to define an unexcused absence caused by

incarceration as a job abandonment.  Under these circumstances, just cause for the

claimant’s termination existed.

9.  Therefore, the decision below is affirmed. 

IT IS SO ORDERED.

      /s/   James T. Vaughn, Jr.       
      President Judge
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