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Dear Counsel:

This is my decision on the motion for partial summary judgment filed by defendants Theresa

M. Murphy and Frances M. Cardaci in this dispute over the accuracy of certain accounting records

provided by the defendants to plaintiff Pravinchandra K. Patel in connection with the plaintiff’s

purchase of Seashore Tobacco Depot, Inc. from the defendants.  Patel claims, in part, that Murphy

committed accounting malpractice when she gave him an unaudited profit and loss statement that

was allegedly inaccurate.  I have granted the defendants’ motion on this claim because there was no

accountant-client relationship between Murphy and Patel.    

STATEMENT OF THE CASE

Patel entered into a contract to purchase Seashore Tobacco Depot, Inc. from the defendants.

The purchase agreement gave Patel 25 days to examine the accounting records of Seashore Tobacco

Depot, Inc.  Defendants gave Patel the accounting records, which included an unaudited 2004 Profit

and Loss Statement prepared by Murphy, a certified public accountant.  The 2004 Profit and Loss
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Statement showed total sales of $1,524,383.00.  Patel also requested the 2004 corporate income tax

return, but was told that it would not be available before the expiration of the due diligence period.

Murphy wrote on the 2004 Profit and Loss statement that the “Corporate Tax Return will be

completed by the March 15, 2005, deadline.”  She then signed her name followed by her “CPA”

designation.  

After settlement, Patel found a spreadsheet for 2004 showing total sales of $1,275,434.97,

not the $1,524,383.00 shown on the 2004 Profit and Loss Statement.  Patel then filed a lawsuit in

this Court, alleging claims of breach of contract, fraud and misrepresentation, and accounting

malpractice.  Patel alleges that Murphy, as a certified public accountant, had a duty to him to audit

the 2004 Profit and Loss Statement to ensure that it was accurate and that she breached this duty.

The defendants’ motion for partial summary judgment is limited to this claim. 

STANDARD OF REVIEW

This Court will grant summary judgment only when no material issues of fact exist, and the

moving party bears the burden of establishing the non-existence of material issues of fact.1  Once the

moving party meets its burden, the burden shifts to the non-moving party to establish the existence

of material issues of fact.2  The Court views the evidence in a light most favorable to the nonmoving

party.3  Where the moving party produces an affidavit or other evidence sufficient under Superior

Court Civil Rule 56 in support of its motion and the burden shifts, the non-moving party may not

rest on its own pleadings, but must provide evidence showing a genuine issue of material fact for
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trial.4   If, after discovery, the non-moving party cannot make a sufficient showing of the existence

of an essential element of the case, then summary judgment must be granted.5  If, however,  material

issues of fact exist or if the Court determines that it does not have sufficient facts to enable it to

apply the law to the facts before it, then summary judgment is not appropriate.6

DISCUSSION

Patel alleges that Murphy committed accounting malpractice.   The elements of an accounting

malpractice claim are: 1) an accountant-client relationship giving rise to a duty, 2) the accountant

breached the duty, and 3) the breach of that duty was the approximate cause of the claimed damages.7

A client is a “person or entity that employs a professional for advice or help in that professional’s

line of work.”8  Patel alleges that he relied on the 2004 Profit and Loss Statement because it was

prepared by Murphy, a certified public accountant.  However, Patel admits the he did not employ

Murphy as a certified public accountant to prepare the 2004 Profit and Loss statement for him.9  Patel

also admits that Murphy could not perform an official audit of her own work,10 and that she had no
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duty to audit the accounting records of Seashore Tobacco Depot, Inc.11  Quite simply, Patel was not

a client of Murphy’s.  Without the existence of an accountant-client relationship, Patel cannot

establish that Murphy owed him a duty of care, thereby precluding his claim for accounting

malpractice against her.  Therefore, I have granted partial summary judgment in favor of the

defendants on Patel’s accounting malpractice claim against Murphy.  

IT IS SO ORDERED.

Very truly yours,

E. Scott Bradley         
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