IN THE SUPERIOR COURT OF THE STATE OF DELAWARE
IN AND FOR KENT COUNTY

BOARD OF MANAGERS OF
THE DELAWARE JUSTICE
INFORMATION SYSTEM, an
agency of the State of Delaware,
RONALD J. TORGERSON,
Executive Director of the Board
of Managers, STATE BUREAU
OF IDENTIFICATION, an agency
of the State of Delaware, and
CAPTAIN DAVID E. DEPUTY, )
Director of the State Bureau of
| dentification,

Plaintiffs,

C. A. No.01C-01-039-WLW

N N N N N N N N N

V.

N N N N N N

GANNETT CO., tlaTHE NEWS)
JOURNAL, )
Defendant. )

Submitted: June 19, 2002
Decided: September 30, 2002

MEMORANDUM OPINION

Upon Plaintiff's Motion for Declaratory
Judgment. Denied in Part, Granted in Part.

Michael J. Rich, Esquire, and W. Michael Tupman, Esquire, Deputy A ttorneys General,
Dover, Delaware, for the State of Delaware.

Richard G. Elliott, Jr., Esquire, and Jennifer C. Bebko, Esquire, of Richards, Layton &
Finger, Wilmington, Delaw are, for the Gannett Co., t/a The News Journal.

WITHAM , Judge
|. Introduction



Board of Managers of DelJISv. Gannett Co.
C.A. No. 01C-01-039
September 30, 2002

Thiscaseinvolvesthedisclosure of information under the Delaware Freedom
of Information Act (FOIA). ThisCourt understands the importance of its decision
concerning this disclosure given thefact that once the information is made public,
the status quo can not be restored. Under FOIA the State as the custodian of the
records has the burden to “to justify the denial of accessto therecords.”* Here, the
plaintiffshave not met their burden in this case, therefore, Declaratory Judgment is
denied in part. However, whilethe defendant can receive the requested dataiit will
not be permitted to receive arrest zip codes, grids or any other geographic
information; non-convictiondata, any informationrelating to the identity of police
officers, or to the extent that it is asked for datarelating to minors.

Il. Facts

This litigation began in 1997 when the Gannett Co., t/a The News Journal
(“News Journa™) sought from Delaware Criminal Justice Information System
("DELJIS") a snapshot of a ten-year database containing over 300 fields of
information, under FOIA. The News Journal is seeking this data from DELJIS
ostensibly for the express purpose of trying to study the effectiveness of Delavare's
criminal justice system. After the request was denied the News Journal sued
DELJISinthe Superior Court.? In Gannett | Judge Alford concludedthat the News

Journal’ scurrent requestwasoverly broad, and based " sol ely on theimmense scope

129 Del. C. § 10005.

2 Gannett Co. v. Del. Criminal JusticeInfo. Sys., 768 A.2d 508 (Del. Super. 1999), aff' d, 765
A.2d 951 (Del. 2000) (TABLE) (“Gannett I”).
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of the 1997 request" that permitting this request would be an invasion of privacy.?
In 2000, the News Journal met with the DELJIS and other state officials in an
attempt to work out a compromise agreement limiting the fields it asked for in its
original FOIA request. Anagreement wasreached and DELJIS, withthe advice of
the Attorney Generd, approved a settlement agreement giving the News Journal
most of thefieldsit requested. Then DELJIS, after apparent further consultation,
determined that the rel ease of the requested datawould violate FOIA and Chapters
85 and 86 of Title 11 because it would lead to an invasion of personal privacy.

On February 1, 2001, DELJS sought relief from this Court and filed the
current action for declaratory judgment. Shortly thereafter both parties moved for
summary judgment which was denied.” Based upon the Court's conclusion that
there was still an issue of fact to be determined, an evidentiary hearing was
requested. The evidentiary hearing was on the narrow issue of whether the News
Journal could take vertical criminal histories and cross reference them with other
sources to determine names to correspond with the vertical higories.

To begin, it is important to note what data the News Journal is currently
seeking. The News Journal isrequesting datarelated to the criminal justice system
over a ten-year period. The News Journal has significantly reduced its original
request from over 300 fields to approximately 185 fields. In its request the News

Journal doesnot seek any direct identifierssuch asdefendant'sname, social security

®Id. at 515 n.8.

* Bd. of Mangers of the Del. Justice Info. Sys. v. Gannett, 2001 Del Super. LEXIS 538
(“Gannett I1").
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number, address, |ocation of the crime or the victim'sname. The News Journal has
removed from its request most indirect identifiers such as date of birth, skin color,
ethnic origin, marital status, and occupation. Further, during trial based upon
DELJIS expert’s claim that the arrest zip code and grid numbers were key factors
to re-identify individuals, the News Journal withdrew its request for these fields of
data. Currently the only indirect identifiers that the News Journal requests are age,
race, and sex. The News Journal is also requesting afictional linking number that
connects the variousfields of datatogether. Thisnumber would be used solely for
this database and would not correlate to any "real world" identifier. This is
important for the News Journal to accurately access the data since without the
linking number there would be no way to distinguish between first time offenders
and habitual offenders; thus, the News Journal could not accurately study
sentencing trends.

During the evidentiary hearing both sides produced experts to determine
whether the News Journal could recreate an individual’s identity from the data
requested. The News Journal's experts, David Milliron and Merritt Wallich,
testified that without someworking knowledgeof aparticular offendershistory, the
linking numbers would not supply any additional information that could lead to the
identification an unidentified individual. News Journal admits that in a handful of
truly unique cases such as murder, sex offenses, or shocking crimes that it is
possible to “spot the person” in the database. However, this identification is not
possible because of the linking numbers, rather these individuals would be

identifiable by the nature of the crime alone. All the experts agree that merely

4
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creating afictitious linking number would not invade personal privacy. The only
way privacy would be implicated is if an individual could be re-identified, and
through the linking number linked to a specific vertical history.

DELJIS offered two experts, John P. O'Connell, Jr. and Dr. Latanya A.
Sweeney. Mr. O’ Connell testifiedthat re-identification would be possible based on
publically available police blotters and newspaper articles. However, on cross
examination he admitted that there was no way to re-identify without publicity or
without police blotters that were generated during the ten year snapshot that the
News Journal is requesting. Furthermore, since only current police blotters are
available there is no evidence that the News Journal has access to blotters during
that ten year period other then what is currently avalable. Based upon this
testimony at most the News Journal would be able to identify 1%-2% of the
publicized high profile cases. DELJIS other expert, Dr. Sweeney, is a renowned
data privacy expert. Dr. Sweeney testified that she could cross reference the
requested information from DEL JIS with publically available voter registration
databases (specifically www.voterlistsonline.com and the Department of Election
Database) in order to accurately identify a percentage of individuals present in the
DELJS database.” Nevertheless, all of this expert's testimony hinges on the
presence of a geographic limitation such as arrest zip codes or grid numbers, and
there is no testimony that indicates that if DELJIS did not include a geographic

identifier that re-identification would be possible.

®>Theactual percentageishotlydebated, it couldbe ashigh as9.2% or aslow as0.1%-1.6%.

5
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All the experts in this case agree that all the information that the News
Journal isrequestingisamatter of public record. Further, there wastestimony that
if the News Journal desired to target an individual for astory tha there are fast and
accurate ways for the News Journal to obtain that persons criminal history without
using the data requested from DELJIS.

[11. Discussion

The goals of openness in the government and protection of privacy
cannot both be accomplished without some sacrifice to each. The
determination of where the public’s right to know ends and the
individuals' s right to privacy begins involves drawing lines that may
seem obvious in cases where either the goals of openness in the
government or protection of privacy isunguestionably paramount, but
becomes increasingly difficult in cases where there are strong state
interestsin both an individual s’ sright to privacy and the public s need
to monitor its government.®

The Delaware Freedom of Information Act (FOIA) acknowledges this
delicate balance between privacy and openness of government, and through
exceptionsto itsgeneral rule of disclosure and referenceto other Delaware statutes,
FOIA provides some guidance for how this Court should weigh the two competing

goals.
A. Statutes Involved in This Case

In the case at bar the two sets of statutes involved are FOIA 29 Ddl. C. §

® Margaret Westin, The Minnesota Government Data Practices Act: A Practitioner’s Guide
and Observations on Access to Government Information, 22 Wm. MiTcHELL L. Rev. 839, 843
(1996).
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10001 et seq. (hereinafter FOIA), and DELJIS senabling statutes11 Del. C. § 8501
et seq.; 11 Del. C. § 8601 et seq. (commonly referred to as Chapters 85 and 86
respectively). Therules of statutory construction requiresthat for “consistency in
effectuating the manifest intent of the General Assembly laws be construed with
reference to each other to retain viahility of pre-existing law.”” Furthermore, in
defining what is a public record FOIA specifically incorporates other statutes and
the common law.? Therefore, this Court will give equal weight to the two sets of
statutes when determining what information is available under FOIA.

B.  Freedom Of Information Act:

FOIA should be construed in light of its Declaration of Policy which gates:

It isvital in ademocratic society that public business be performedin
an open and public manner so that our dtizens shal have the
opportunity to observe the performance of public officials and to
monitor the decisions that are made by such officials in formulating
and executing public policy; and further, it is vital that citizens have
easy access to public recordsin order that the society remain free and
democratic. Toward these ends, and to further the accountability of
government to the citizens of this Stae, this chapter is adopted, and
shall be construed.’

"1 Del. C. § 301; Del. v. Pennell, 1989 Del. Super. LEX IS 524, *12 (1989) (construing
meaning of public record under FOIA by interpreting statute concerning disclosure of jurors
names), aff'd, 571 A.2d 735 (Del. 1989); see also Slverbrook Cem. v. Bd. of Assmt. Review, 355
A.2d 908, 910 (Del. Super. 1976), aff'd in part, rev'd in part, 378 A.2d 619 (Del. 1977).

829 Del. C. § 10002 (d)(6) (For purposes of this statute the following shall not be deemed
public records: . . . (6) Any records specifically exempted from public disclosure by statute or
common law.).

91d. at § 10001 (emphasis added).



Board of Managers of DelJISv. Gannett Co.
C.A. No. 01C-01-039
September 30, 2002

This policy of free access and disclosure must be balanced against an
individual’ sright to keep personal information from public scrutiny. To achievethis
balance, the drafters of FOIA determined that all documents defined as “ public
records’ under FOIA are to be freely accessible to all citizens; however, to protect
individual privacy the drafters carved out exceptions to the definition of what

constitutes a “ public record.” *°

Under 29 Del. C. 8 10002 (d) a“public record” is broadly defined as:

Information of any kind, owned, made, used, retained, received,
produced, composed, drafted or otherwise compiled or collected, by
any public body, relating in any way to public business, or in any way
of public interest, or in any way related to public purposes, regardless
of the physical form or characteristic by which such information is
stored, recorded or reproduced.™

To limit this broad definition there are fourteen types of documents which are
specifically deemed not public.® Two exceptions areimportant to the present case.
First, 8 10002 (d)(4) which states that the following is not a public record for
purposes of thisAct “ Criminal files and criminal records, the disclosure of which
would constitute an invasion of persona privacy. . . . Agencies holding such
criminal records may del ete any information, before release, which would disclose

the names of witnesses, intelligence personnel and aidsor any other information of

104, at § 10003.
1 |d. at § 10002 (d).
124,



Board of Managers of DelJISv. Gannett Co.
C.A. No. 01C-01-039
September 30, 2002

a privileged and confidential nature.” Second, § 10002(d)(6) states that “Any
recordsspecifically exempted from public disclosure by statute or commonlaw” are

not considered public records under FOIA.

In order to determineif DELJIS should disseminate the information that the
News Journal is requesting, this Court must determine that the data does not fall
within either exception to the definition of apublic record. Turning now tothefirst
exception, criminal recordscan not bedisclosed if such disclosure®would constitute
aninvasion of personal privacy.”** Thisisnot ablanket exemption for all criminal
recordsor files. Rather, in evaluating whether arequest for information lieswithin
the scope of the exemption, this Court must balance the extent to which the
disclosure would serve FOIA’ s core purpose of “easy access to public records. . .
to further the accountability of the government” ** against an individual’ sright to be

free from invasion of privacy.

As a threshold matter, a criminal record will only be exempt if its
dissemination actually would be an invasion of personal privacy. Privacy as it
relates to FOIA is different from privacy as defined in a cause of action for

invasion of privacy, itis also different from the Constitutional right to privacy."

13 |d, (emphasis added).
141d., at § 10001.

> Dep't of Justice v. Reporter Comm. for Freedom of the Press, 489 U.S. 749, 762 n. 13
(1989) (“The question of the statutory meaning of FOIA is, of course, na the same as the question
whether atort action might liefor invasion of privacy or the question whether anindividual’ sinterest
in privacy is protected by the Constitution.”).
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As of yet Delaware has not defined privacy asit relatesto FOIA. Inthis case the
News Journal reliesupon Delaware casesinvolving thetort of invasion of privacy.*
These cases may beuseful asguidancein determining the meaning of FOIA privacy
in Delaware; however, the definition of privacy should not hinge onthe definition

offered in tort cases.

In Department of Justicev. Reporter Committeefor Freedom of thePress'’ the
Supreme Court discussesthe statutory meaning of privacy asit relatesto the Federal
Freedom of Information Act. The Supreme Court defines privacy as it relates to
FOIA by using two main sources-thecommon law, and the literal understanding of
privacy. The Court begins its discussion of privacy for purposes of FOIA by

looking at the common law concer ning privacy. The common law of privacy relies

!¢ The Supreme Court of Delaware has defined “invasion of the right to privacy” as: “the
unwarranted appropriation or exploitation of one's personalty, the publicizing of one's affars with
which the public has no legitimate concern or the wrongful intrusi on into on€e's private activitiesin
such amanner asto outrage or cause mental suffering, shame, or humiliationto aperson of ordinary
sensibility.” Reardon v. News Jaurnal Co., 164 A.2d 263, 266-67 (Del. 1960). The Court further
states that the “general purpose of protecting the right to privacy relates to one's private life, not
when the life hasbecome a matter of legitimate public interest.” 1d. When determiningif thereis
acause of action for privacy the courtsin thisjurisdiction have also balanced theright of the media
to publish newsworthy events against an individual’s right to privacy. Wallace v. Capital Cities,
1989 Del. Super. Lexis 319, * 1. The courts further state that “ One who either seeks the public eye
or who unwillingly comesinto focus becauseof hisown fault, asinacriminal case, cannot complan
of publicity if the publication does not violate ordinary notions of decency.” Id. (citing Barbieri v.
News Journal Co., 189 A.2d 773, 774 (Del. Super. 1963)).

17489 U.S. 749 (1989) (holding that rap sheets that identified the subject’ s name were not
subject to disclosure under FOIA).

10



Board of Managers of DelJISv. Gannett Co.
C.A. No. 01C-01-039
September 30, 2002

to some extent onthe degree of dissemination.”® “ The common |aw recognized that
one did not necessarily forfeit aprivacy interest in matters made part of the public
record, albeit theprivacy inter estwasdiminished and another who obtained thefacts
from the public record might be privileged to publish it.”*®* However, the Court
specifically noted that there may be some privacy interest “inherent in the non-
disclosure of certain information even when that information may have been at one

time public.”*°

After describing the common law definition, Supreme Court describes the
literal understanding of privacy which “encompasses the individual’s control of
information concerning his or her persons.”** Here, the Court uses the dictionary
definition of privacy which states “information may be classified as ‘private’ if it
Is ‘intended for or restricted to the use of a particular person or group or class of

persons: not freely availableto thepublic.’”* Another aspect of theliteral definition

¥ 1d. at 764.

91d. at 764 n. 15 (emphasis added) (citing Cox Broadcasting Corp. v. Cohn, 420 U.S. at
494-495). The Court further noted that “[M]erely because [afact] can be found inapublic recor[d]
does not mean that it should receive widespread publicity if it does not involve a matter of public
concern” Id. (quotingW.KeeToN, D.DoBBs, R. KEETON, & D. OWENS, PROSSER & KEETON ON LAW
OF TORTs 8 117, p. 859 (5th ed. 1984)). In the case at bar, the News Journal has shown a public
concernintheinformation that it will be publishing sothiscautionary limitationisnot really anissue
here.

2|d. at 767.
21 |d. at 763.
22| d. at 763-64 (quoting WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 1804 (1976)).

11
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of privacy the Court noted isthat “‘[T]he right of privacy isthe right to control the

flow of information concerning the details of one's individuality.’”?®

Even though under thisformation of privacy thereisadiminished expectation
of privacy in records that are already public; however, there seems to be a
distinction between information that is in multiple areas that can all be found
publicly and information that has been compiled in a centralized database. Asthe
U.S. Supreme Court stated:

Recognition of this attribute of a privacy interest supports the
distinction, in termsof personal privacy, between scattered disclosure
of the bits of information contained in arap sheet and revel ation of the
rap sheet asawhole. The very fact that federal funds have been spent
to prepare, index, and maintain these criminal-history files
demonstratesthat theindividud itemsof information in the summaries
would not otherwise be “freely available” either to the officials who
have access to the underlying files or to the general public. Indeed, if
the summaries were “freely available,” there would be no reason to
invoke the FOIA to obtain access to the information they contain.
Granted, in many contexts the fact that information is not freely
available is no reason to exempt that information from a statute
generally requiringits dissemination. But the issue hereiswhether the
compilation of otherwise hard-to-obtain information altersthe privacy
interestimplicated by disclosure of that information. Plainly thereisa
vast difference between the public records that might be found after a
diligent search of courthouse files, county archives, and local police
stations throughout the country and a computerized summary located

#|d. at 764 n. 16 (quoting Project, Government Information, and the Rights of Citizens, 73
MicH. L. Rev. 971, 1225 (1974-1975)).

12
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in asingle clearinghouse of information.*

The information that the News Journal is requesting from DELJIS is a
compilationof criminal filessimilar to the computerized database that is mentioned
above by the Supreme Court. This Court recognizes that these databases which
compile vast amounts of personal data almost by their very nature threaten
individual privacy.”> However, disclosure of databases, like any other information,
must be looked at on acase-by-case bad's, and should only be excluded from FOIA
If it falls into one of the enumerated exemptionsto FOIA. Therefore, the fields of
data at issue here should only be exempt if the State proves that disclosure would
constitute aninvasioninto personal privacy. Here, unlikeinthe Reporterscase, the
News Journal is not requesting the names of the individuds in the database to be
attached to thefieldsof data. The NewsJournal also did not ask for any other direct
identifiers such as the socid security numbers, addresses, victim names, or SBI
number. Although, the News Journal doesrequest fictional linking numbersto link
the data in the various fields this number would not be specifically linked to an
individual beyond this database snapshot that the News Journal is requesting. The
real issue here, and the subject of the evidentiary hearing, is whether based on the

indirectidentifiersthat the News Journal requests, anindividual can bere-identified

*|d. at 764.

% Thisunderstanding isimplicitin Judge Alford’ s decision when she summarily stated that
the News Journal’ srequest for “more then three hundred fields of datawould constitute aninvasion
of personal privacy.” Gannet I, 768 A.2d at 515. This determination that the request would be an
invasion of personal privacy was “based solely on the immense scope of the 1997 request,” rather
then any proof of alegitimate privacy concern offered by the State. 1d.

13
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which would allow the News Journal to recreate verticd criminal higories. For the
reasonsdiscussed bel ow this Court determinesthat the State, asthe custodian of the

requested records, has not meet its burden concerning this issue.

Thefirst of the State’ sexpertstestified that one coulduse police blotters, and
previous newspaper articles to re-identify individuals. However, on cross
examination this witness admitted that he never tried to re-identify an individual
using the limited fields that the New Journal has requested. Further, no evidence
was offered that indicated that the News Journal has access to police blotters that
were issued during the ten-year snapshot that the News Journal requested. The
principal privacy expert fromthe State, Dr. Sweeney, testified that she could usethe
indirect identifiersrequested to re-identify individual s using voting databases. Her
testimony hinged upon using geographic data such as zip codes and grid numbers;
however, based onthisconcernthe NewsJournal withdrew itsrequest for such data.
After thewithdrawal, thereisno testimony that there neverthelessremainsaprivacy
concern. ThisCourt findsthat neither ex pert’ stestimony provesthat thereisin fact

areal privacy concern presented by the evidence.

There are three other privacy concernsthat wereraised during this litigation.
The first privacy concern is the identity of the 1%-2% of highly publicized
individuals where re-identification is admittedly plausible. As noted above
according to both Delaware privacy law and the Supreme Court’s analysis of
privacy, someone who through his own fault, such as committing a highly

publicized crime, has a lower expectation of privacy then the normal individual.

14
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Furthermore, these people are already knownto the News Journal and if the News
Journal wanted their criminal higory there are fast and accurate tools tha can be
currently utilized to get the histories. The NewsJournal doesnot need the requested
databases to learn the identity of this 1%-2% of people, so there would not be an

invasion of privacy by giving the requested information.

The second privacy concern is the inclusion of the names of the arresting
officers. Delaware’ s FOI A exempts from disclosure criminal files and records, the
disclosure of which would constitute an invasion of personal privacy. . .. Agencies
holding such criminal records may delete any information, before release, which
would disclose names of witnesses, intelligence personnel or aides, or any other
informationof aprivileged or confidential nature.”*® DELJIS expertstestify tothe
problems with giving over the names of the arresting officers since these officers
are not necessarily the same as the officer that worked the case. One reason these
names may not be the same is because one officer may sign the arrest warrant to
protect an undercover officer’s true identity, and it was testified that the criminal
might confuse the two officers and “go after” the arresting officer by mistake.
Since many people that have been arrested carry grudges which last for years,

officer’s privacy and safety would be compromised by such adisclosure.”” There

2 29 Del. C. § 10002(d))(4).

%" Baez v. United States Dep't of Justice, 647 F.2d 1328, 1339 (D.C. Cir. 1980) (explaining
that some people carry grudgesagainst officersfor years and seek excusesto harassthe office); see
also Nix v. United Sates, 572 F.2d 998 (4™ Cir. 1978) (alowing the Government to withhold the
names and identification numbers of FBI agents from FOIA requests because public identification
of FBI agents could subject then to harassment).

15
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Is also an issue of the fact that police identification numbers are assigned to an
officer until retirement and then reassigned to new officers. These discrepancies
may makethisdatanot reliablefor thetype of investigatory reporting for which the
News Journal desires the information. Furthermore, the federal courts have
determined that officers names and identifying information are not disclosable
under FOIA even when the officer has “testified in open court.”?® For the forgoing
reasons, this Court concludesthat therel ease of police, probationand parol e officers
names and identification numbers could jeopardize officers privacy and safety.
Therefore, since FOIA specifically allows DELJIS to remove information that
identifiesan officer, disclosure of information relating to theidentity of any police

officer is not required.

Thethird privacy concern istheinclusion of non-conviction data. DELJIS
privacy expert does explain that people tha are not convicted may have a higher
expectationof privacy. The News Journal contendsthat thisdata like all the rest of
the requested data is already publically available, and if a non-convicted person
wishes to regain thar privacy concerning this data they could have their record
expunged. This Court does not purport to determine the privacy expectation
concerningthisdatain the abstract. However, given the testimony as shown above
re-identification is not possible so in this case there can be no privacy objection to
this data. This condusion does not end the debate on this issue because under

Chapter 85 non-conviction datais treated differently from conviction data so this

2% Nedly v. FBI, 208 F.3d 461, 465 (4" Cir. 2000).

16
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concern will be addressed below.

C. Chapters 85 and 86 of Title 11

The second exception in the FOIA statute that isrelevant to the case at bar is
§ 10002(d)(6) which states that “Any records specifically exempted from public
disclosure by statute or common law” are not considered public records under
FOIA. The dissemination of criminal record and filesis governed by DELJIS' s
enabling statutes found in Chapters 85 and 86 of the Delaware code”® These
statutes should be interpreted in light of its purpose stated in § 8501

The purpose of this sub-chapter is to create and maintain an accurate
efficient criminal justice information system in Delaware consistent
with this chapter and applicable federd law, . . . (while maintaining)
the right of individuds to be free from improper and unwarranted
intrusion into their privacy. *

# Notethat Chapter 85 deals specifically with State Bureau of Identification and Chapter 86
deals specifically with DELJIS; however, 8 8604 states that: “ The Board shall insure that the State
Bureau of Identification and all other criminal justice agencies collecting, storingor disseminating
criminal history record information and other information concerning crimes and offenders comply
with this chapter and Chapter 85 of thistitle.”

%11 Del. C. 88501 (a); seealso 11 Del. C. § 8601. Also, inthe purpose section DELJISis
tasked with® prohibiting improper dissemination of suchinformation.” Id. at 8§ 8501 (b) (5). DELJS
is statutorily prohibited from rdeasing information if that release is improper; consequently, this
action for declaratory judgment is proper even though DELJIS made an agreement to release the
data. Since, if DELJ Swas not authorized to rel ease the datait had no power to agreeto therel ease.
Although, for the reasons set forth in this opinion this Court ultimately decidesthereleaseisin fact
proper, DELJIS properly acted as a gatekeepe to this sensitive daa by bringng this suit.
Nevertheless, in the future DELJIS should decline to make agreements to turn over data if it is
uncertain about whether the dissemination is proper.

17
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The State does not allege nor is there any indication that the News Journal
wants this information for an improper purpose. To the contrary, the News Journal
has demonstrated that the information isgoing to be used to study the criminal justice
system to show the public that inner workings of thejustice system. Itisclea from
the evidence presented that the News Journal has made subgantial attempts to
eliminateitsrequest for datathat can arguably be used to re-identify individuals. So,
it must be concluded that the News Journal has no desire or intention to invade
individuals privacy. TheNews Journal plansto do investigatory storiesto provide
the public with insight to any possible deficiencies of this system.** The equal
administration of justice is fundamental. The public’s confidence in the justice
system has been long understood to be essential for the system to work properly.
These goals can only be furthered by accountability of our public officials. Thisis
one of the goals that the FOIA laws were enacted to ensure. The News Journal
throughitsinvestigatory reportsis attempting to publicly study the effectiveness of
Delaware’s criminal justice system. After establishing that the News Journal’s
purpose is not improper, next the purpose of this chapter contemplates an inquire
into whether there is any “unwarranted intrusion” into individual privacy. Given
the decision of this Court, under this statute the News Journal is not completely

prohibited from receiving the data because they do not plan to use the information

3 This Court does not fear, nor should any public body fear, the probing effect of this type
of investigatory newsreporting. No public sygemworksperfecly all thetime however, asapublic
servant, perfection in the administration of the law is something for which we all should strive.
Therefore, if the News Journal highlights any shortcomings in our justice sygem this should only
serve to further our resolve to uniformly administer justice.

18
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improperly and there is no showing of an unwarranted invasion of privacy.

However, once it is determined that under the Chapter's purpose
dissemination of the criminal recordsis not prohibited, the statute does distinguish
between groups of requesters and only allows certain requesters to have access to
specific parts of the criminal history data. This distinction between groups of
requesters is highlighted in 11 Del. C. § 8513 which specifically deals with
dissemination of criminal history information. Section 8513 provides, in pertinent

part:

“(b) Upon application, the Bureau shall, . . . furnish information
pertaining to the identification and criminal history of any person or
persons of whom the Bureau has record, provided that the requesting
agency or individual submitsto areasonable procedure established by
standardsset forth theSuperintendent of the State Policeto identify the
person whose record is sought. These provision shall apply to
dissemination of criminal history record information to:

(1) Individuals and public bodies for any purpose authorized by
Delaware state statute . . . [and];

(3) Individud sand agenciesfor express purposeof research, eval uative
or statistical activities pursuant to a specific agreement with acriminal
justice agency. Said agency shall embody a user agreement prescribed
in 8 8512 of thistitle;

(c) Upon application the Bureau may, based upon the availability of
resources and priorities st by the State Police, furish information
pertaining to identification and conviction data of any person or
persons of whom the Bureau has record, provided that the requesting
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agency or individual submits to reasonable procedure . . . . These
provisions shall apply to the dissemination of conviction data to:

(2) Members of the news media, provided that the use of conviction
data shall be limited to the purpose for which it was given, and the
requesting media or news agency pays areasonablefee. ...”*

It is apparent that the statute is drawing a distinction between agendes that want
access to criminal records purely for research and statistical study and the news
media. InJudgeAlford’spreviousdecisionin this case she also acknowledgesthis
distinction.*®* After a plain reading of the statute this Court is convinced that the
news mediaonly can have accessto conviction data. Conviction dataisdefinedin

the statute as

[A]ny criminal higory record information relaing to an arrest which
has led to a conviction or other disposition adverse to the subject.
‘Conviction or other disposition adverse to the subject’ means any
disposition of charges, except a decision not to prosecute, a dismissal
or acquittal; provided, however, that adismissal entered after a period
of probation, suspension or deferral of sentence shall be considered a
disposition adverse to the subject.*

Consequently, this Court has determined that DELJIS is not statutorily

211 Del. C. § 8513 (emphasis added).

¥ Gannet v. Del. Criminal Justice Info. System, 768 A.2d 508, 512 (Del. Super. 1999)
(stating “ For purpose of thiscaseit isimportant to notethat 88513 drawsaclear distinction between
criminal history (whichincludesarrest information) and conviction data. Alsoimplicated hereisthe
apparent distinction between research agencies and members of the news media.”).

%11 Del. C. § 8502 (9).
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permitted to provide the News Journal with the non-conviction data that it
requested, but this Chapter does not in any other way limit the News Journal’s
request

D. Conclusion asto the Dissemination of the Requested Dataunder FOIA
and Chapter 85

If this Court were to deny access to these records absent a demonstrated

privacy interest it would be in essence creating a “DELJIS record” exception to
disclosure under FOIA that is not evident in the statutory language. Creating
statutory exceptions is something that isin the purview of the legislature not this
Court. The legislature recently has expressed great interest in the FOIA laws and
has quickly changed the lawsin response changing needs.*® Therefore, if the State
determines that the relevant statute lacks clarity, then it should properly seek
legislative changein thelaw. Thus, given the current statutory language this Court
has determined that except for afew discretefields of datathat dissemination of the

information to the News Journal is proper.

E. User Agreement

Although this Court finds it proper to release the requested data to the New
Journal, the News Journal should sign auser agreement. To further ensure security
and confidentiality of daa or information disseminated by DELJIS, Chapter 85

authorizes DEL JIS to requirean agency or an individual that isreceiving criminal

% In response to the threat of terrorism, the legislature enacted changesin FOIA regarding
the disclosure of certain building plans.
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records to sign a user agreement.*® Furthermore, the News Journal has already
expressed a willingness to sign such an agreement. Under the statute, the user
agreement will limitthe News Journal’ s use of the datato the purpose for which it
wasgiven.*” Theuser agreementwill ensure against any possihility of misuseof the
information, and the agreement is especially important considering the factthat the
News Journal may receive information in the future that could combined with the

data currently requested.
V. Conclusion

For the foregoing reasons declaratory judgment isdenied in part. However,
while the News Journal can receive the requested data from DELJIS it will not be
permitted to receive arrest zip codes, grids or any other geographic information;
non-convictiondata, datarelating to minorsif requested, nor can the News Journal
receive information which would allow for the identification of police officers. It
should be noted that this Court is ruling on the narrow issue for which the
evidentiary hearing was held; thus, thisCourt is not resol ving the issue of attorneys

fees so if the parties want to pursue thisissue a hearing will need to be schedul ed.

IT 1SSO ORDERED.

/s/ J. William L. Witham, Jr.

®1d. at § 8514.
¥1d.
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