
IN THE SUPERIOR COURT OF THE STATE OF DELAWARE

IN AND FOR KENT COUNTY

BRIAN  LAVIN , KATHY LAV IN :

and KATIE LAVIN, : C.A. No.  01C-06-033 WLW

Plaintiffs, :

:

v. :

:

ROBERT A. SILVER, JR., :

Defendant, :

Third-Party Plaintiff, :

:

v. :

:

AAA MID-ATLANTIC INSURANCE :

COMPANY, :

Third-Party Defendant. :

Submitted:  May 12, 2003
Decided:  June 10, 2003

Upon Plaintiffs’ Motion to Amend Complaint.  Denied.
Upon Plaintiffs’ Motion to Amend Verdict Sheet.

Granted in part; Denied in part.

Joseph M. Jachetti, Esquire of Kenneth R. Schuster & Associates, P.C.,
Wilmington, Delaware, attorneys for the Plaintiffs.

Robert B. Young, Esquire of Young & Young, Dover, Delaware, attorneys for the
Defendant, Third-Party Plaintiff Robert A. Silver, Jr.

Anthony N. Forcina, Jr., Esquire, Newark, Delaware, attorneys for the Third-Party
Defendant, AAA Mid-Atlantic Insurance Company.
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I. Introduction

This Court is being asked to decide a variety of motions presented in a

somewhat haphazard fashion.  Presently, before the Court is Plaintiffs’ Motion to

Amend their Complaint to add a direct claim against AAA Mid-Atlantic Insurance

Company (Third-Party Defendant), and Plaintiffs’ Motion to Amend the Verdict

Sheet.  After reviewing the submissions of the parties and the applicable case law,

it appears to this Court that the Motion to Amend the Complaint is denied.  In

addition, the Court determines that Plaintiffs’ Motion to Amend the Verdict Sheet

shall be granted as to the change of date, but shall be denied as to the substantive

change. 

II. Background

This case arose out of an auto accident that occurred on June 25, 1999.  The

accident occurred when the car driven by Plaintiff Brian Lavin was rear ended by

Defendant Silver’s vehicle causing the Plaintiffs’ vehicle to strike the vehicle in

front of it.  On June 25, 2001, Plaintiffs brought suit against Silver contending that

his actions proximately caused Plaintiffs’ injuries.  On August 15, 2001, Silver

brought a Third-Party claim against the Third-Party Defendant, AAA Mid-Atlantic

Insurance Co., alleging that the accident was proximately caused by an unknown,

phantom vehicle which came to a complete stop on Route 13.  On September 26,

2002, an Arbitration Hearing was held.  After the Arbitration Order was filed, the

Defendant demanded a trial de novo.  The trial in this case began on April 28, 2003.

At the conclusion of evidence, but prior to the verdict, the Plaintiffs moved to
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1 The five post trial motions as this Court can surmise are as follows: 1) Plaintiff’s Motion
to Amend its Complaint; 2) Plaintiff’s Motion to Amend the Verdict Sheet; 3) Plaintiff’s Motion
for Judgment as a Matter of Law against Defendant Silver; 4) Plaintiff’s Motion to Strike Third-
Party Defendant’s post trial motions; 5) Third-Party Defendant’s Motions for Judgment as a
Matter of Law, New Trial and Remittitur.  The Court will remind the attorneys that the Superior
Court Civil Rules contemplate that motions should be separately presented and filed unless they
are presented in the alternative.

2
 SUP. CT. CIV. R. 15(a).

3

amend the Complaint to assert a direct claim against the Third-Party Defendant.

This Court deferred judgment on this issue.  On April 30, 2003, the jury returned

with its verdict in favor of the Plaintiffs.  The jury returned its verdict which

determined that the percentage of negligence attributable to Defendant Silver was

ten percent (10%), and the percentage attributable to Third-Party Defendant AAA

Mid-Atlantic Insurance was ninety percent (90%).  Subsequently, the parties filed

their post-trial motions.  This Order is only resolving two of the five post-trial

motions,1 specifically, Plaintiffs’ Motion to Amend the Complaint and Plaintiffs’

Motion to Amend the Verdict Sheet.

III. Analysis

A.  Plaintiffs’ Motion to Amend the Complaint

Superior Court Civil Rule 15 (a) governs the amendment of pleadings stating

that after the responsive pleading is served a party can only amend its pleading with

leave of the court or by written consent of the adverse party.  Rule 15 further

explains that leave of the court shall be “freely given when justice so requires.”2

Subsection (b) of Rule 15 further provides for amendments during and even after
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4
 SUP. CT. CIV. R. 15 (c).  Rule 15 (c) states:  

Relation back of amendments. -- An amendment of a pleading relates back to the date of
the original pleading when :  (1) relation back is permitted by the law that provides the
statute of limitations applicable to the action, or (2) the claim or defense asserted in the
amended pleading arose out of the conduct, transaction, or occurrence set forth or
attempted to be set forth in the original pleading, or (3) the amendment changes the party
or the naming of the party against whom a claim is asserted if the foregoing provision (2)
is satisfied and, within the period provided by statute or these Rules for service of the
summons and complaint, the party to be brought in by amendment (A) has received such
notice of the institution of the action that the party will not be prejudiced in maintaining

4

trial stating:

(b) Amendments to conform to the evidence. -- When issues not raised
by the pleadings are tried by express or implied consent of the parties,
they shall be treated in all respects as if they had been raised in the
pleadings.  Such amendment of the pleadings as may be necessary to
cause them to conform to the evidence and to raise these issues may be
made upon motion of any party at any time, even after judgment; but
failure so to amend does not affect the result of the trial of these issues.
If evidence is objected to at the trial on the ground that it is not within
the issues made by the pleadings, the Court may allow the pleadings
to be amended and shall do so freely when the presentation of the
merits of the action will be subserved thereby and the objecting party
fails to satisfy the Court that the admission of such evidence would
prejudice the party in maintaining the party's action or defense upon
the merits. The Court may grant a continuance to enable the objecting
party to meet such evidence.3 

However, when a party wishes to amend its complaint to add a new party after the

statute of limitations has run, the amendment is governed by subsection (c) of Rule

15.4  In a cause of action for damages due to personal injury there is a two year
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concerning the identity of the proper party, the action would have been brought against the
party.

5
 DEL. CODE ANN. tit. 10, § 8119 states “ Personal injuries:   No action for the recovery of

damages upon a claim for alleged personal injuries shall be brought after the expiration of 2 years
from the date upon which it is claimed that such alleged injuries were sustained.”

6 Mullen v. Alarmguard of Delmarva, Inc., 625 A.2d 258, 264 (1993).

7 Id. (emphasis added).

8 Id.

9 625 A.2d 258 (1993).

10 Id. (quoting Mergenthaler, Inc. v. Jefferson, 332 A.2d at 399.)
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statute of limitations.5  Thus, the amendment requested in this case to add a new

cause of action against the Third-Party Defendant would fall within Rule 15(c).

Consequently this Court will now turn to the requirements of Rule 15(c). 

Rule 15(c) neither expands nor contracts the scope of amendments available

under Rule 15(a).6  Rather Rule 15(c) establishes a series of additional

“requirements that must be satisfied if the movant wishes to render the amendment

effective as of the time of the filing of the original complaint.”7  The determination

as to whether the proposed amendment satisfies the requirements of Rule 15(c) is

within the trial court’s discretion.8  Nonetheless, according to the Supreme Court in

Mullen v. Alarmguard of Delmarva, Inc.,9 the trial court “cannot ‘bend the clear

language of a Rule.’”10 The Supreme Court further directed that:

In order for an amendment adding or substituting a party after the
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11 Id. at 264.

12 1997 Del. Super. LEXIS 543 (Del. Super. Ct. 1997).

13 Judge Quillen specifically stated that: “This Judge might think there is prejudice in being
a primary Defendant as opposed to being only a secondary Defendant at risk only if another is first

6

running of the statute of limitations to be related back to the filing date
of the action, three conditions must be satisfied: 

  
(1) the claim or defense asserted in the amended pleading arose out of
the same conduct, transaction or occurrence set forth or attempted to
be set forth in the original pleading; 

  
(2) within the period provided by law for commencing the action
against the party (i.e., the statute of limitations), the party to be brought
in by the amendment received such notice of the institution of the
action that the party will not be prejudiced in maintaining a defense on
the merits; and 

  
(3) within the period provided by law for commencing the action
against the party, the party to be brought in by the amendment knew or
should have known that but for a mistake concerning the identity of the
party the suit would have been brought against the party.11 

Judge Quillen in Walley v. Harris v. Harmon12, a case analogous to the case at bar,

discusses the requirements of Rule 15 as they relate to amending a complaint to add

a direct cause of action against a third-party defendant.  In Walley, approximately

eight months before trial the plaintiff moved to amend her complaint to add a direct

claim against a third-party defendant.  The court determined that there was no

prejudice, in any real sense,13 of amending the complaint to bring a direct cause of
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found liable, and even then only for part of the damages.  But it is probably not prejudice under
the Rule, not prejudice in maintaining a defense on the merits.”  Id. at *2. 

14 Id. at * 4-*5.
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action against a third-party defendant.  It was also determined that there was no

inexcusable delay because the case was not scheduled for many months.  Therefore,

the court determined that there was no discretionary reason to prevent the

amendment.  Next, the Court dealt with whether the amendment was legally

permissible using the three conditions set forth in Mullen as noted above.  The court

determined that the amendment satisfied the first two conditions; however, the

Court determined that the third condition was not satisfied.  The Court stated that:

[C]learly there is no “mistake concerning the identity of the party” to
be brought in by the amendment.  The identity of the Third-Party
Defendant has been readily available to the Plaintiff since the day of
the accident and shortly thereafter a Delaware attorney, by the filing of
the Third-Party Complaint, certified there is evidentiary support to
establish the Third-Party Defendant's liability. . . .  The Plaintiff here
deliberately chose to sue one Defendant with full knowledge of the
existence and identity of another potential Defendant. . . .The Rule
does not protect a Plaintiff who is fully aware of a potential
Defendant's identity even if the Plaintiff is not fully aware of such
Defendant's responsibility for the harm alleged.  Lack of knowledge
regarding a known party is not a mistake.  The Plaintiff's failure here
“must be considered a matter of choice, not mistake.”14

Therefore, the Court did not allow the plaintiff to amend her complaint to allege a

direct action against the 3rd party defendant. 



Lavin v. Robert Silver v. AAA Mid-Atlantic Ins. Co.

C.A. No.  01C-06-033 WLW
June 10, 2003

8

In the case at bar, the Plaintiffs waited until the close of evidence in the trial

to make the motion to amend the complaint.  This indeed may be considered

inexcusable delay, especially given the fact that the Third-Party Defendant was

brought in on August 15, 2001 and after that date the Third-Party Defendant even

participated in Arbitration for this matter.  It would appear to this Court that the

time to amend the complaint would have been months before trial when the Third-

Party Defendant was brought into the case.  Thus, unlike Walley, there appears to

be discretionary reasons to prohibit the amendment.  However, assuming arguendo

that there are no discretionary reasons to prohibit the amendment, the amendment

would still be prohibited by the mandatory conditions of Rule 15(c) as set forth in

Mullen.  The Plaintiff in this case choose to bring suit only against Silver.  After the

Third-Party Defendant was in the suit, the Plaintiffs obviously were fully aware of

the Third-Party Defendant’s identity and potential liability; nevertheless, the

Plaintiffs, for whatever reason, strategically choose not to bring a claim against the

insurance company.  The Court finds that this was a conscious decision on the part

of the Plaintiffs.  The Plaintiffs’ decision must be considered “a matter of choice,

not mistake,” so under the Rule and the case law interpreting the rule, Plaintiffs’

motion to amend the complaint must be denied.  

B.  Plaintiffs’ Motion to Amend the Verdict Sheet

The Plaintiffs move to amend the verdict sheet in two ways.  First, the jury

returned its verdict on April 30, 2003, yet the verdict was docketed on April 29,

2003.  This appears to be a clerical error and as such the docket shall be corrected
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to reflect the correct date of the verdict.  Second, the Plaintiffs argue that the Verdict

Sheet should be amended to reflect that both Defendants are jointly and severally

liable to the Plaintiffs for the awarded damages.  In support of its argument

Plaintiffs point out that all parties agreed to and in fact the jury was charged with

the standard JOINT TORTFEASORS jury instruction.  The Plaintiffs argue that

although it is implicit in the proceedings that the Defendants are jointly and

severally liable, Plaintiffs request that the Verdict Sheet should be changed to be

clear with regard to this issue.  The parties all agreed on the Verdict Sheet before

it was submitted to the jury.  If Plaintiffs had an objection to the wording on the

Verdict Sheet, that objection should have been raised before the case was submitted

to the jury for its verdict.  The Plaintiffs’ proposed change is not merely to correct

a clerical error but rather is to change the substance of the Verdict Sheet.  The

Plaintiffs cite no authority that would allow this Court to substantively change a

Verdict Sheet after the jury returned its verdict.  In addition, in this Court’s

determination, it does not appear to be sound policy to amend a Verdict Sheet

subsequent to the jury making its award.  Therefore, this portion of the Plaintiffs’

Motion to Amend the Verdict Sheet is denied.    

IV. Conclusion

In conclusion, this Court determines that according to Superior Court Civil

Rule 15 and the case law that interprets that Rule, Plaintiffs’ Motion to Amend its

Complaint must be denied.  In addition, Plaintiffs’ Motion to Amend the Verdict

Form to reflect the proper date is granted, but the motion to clarify the Verdict
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Sheet is denied.   This Court will note that neither of its rulings today change the

law of the case.  The jury was given the standard Joint Tortfeasor instruction so the

rulings set forth in this Order should not, in any way, inhibit the Plaintiffs’ ability

to collect the damages awarded by the jury.  

As this Order only resolves two of the five post-trial motions, the parties

should simultaneously present their positions to the Court by letter within ten (10)

days on any remaining issues in this case.

IT IS SO ORDERED.

 /s/ William L. Witham, Jr.   
Judge
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