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RE: AtlantisIndustries, Inc. v. NewBold Corporation

C.A.No. 01C-11-017-THG

Dear Counsal:

Thisisthe Court’ s ruling on the Defendant’ s application for attorneys' fees.

The history of the problems with this case is in therecord as the pertinent conferences had
acourt reporter present. Nevertheless, abrief summary is appropriate.

Thelitigationinvolvesadisputeover what contract or businessarrangement wasin existence
at thetime the Defendant notified Plaintiff that Defendant would no longer be purchasing specialty
parts from Plaintiff. The damages claimed by Plaintiff are substantial.



David J. Weidman, Esquire
Craig A. Karsnitz, Esquire
Glenn E. Hitchens, Esquire
Carl N. Kunz, |1, Esquire
Thomas E. Birsic, Esquire
Michael L. Bell, Esquire

Page 2
December 31, 2002

Plaintiff filed suit and included a specific theory of damages under the UCC. Discovery
focused onthat theory.

In confidential settlement correspondence, the Defendant informed Plaintiff that it believed
another theory of damages was more appropriate. Plaintiff then confidentially provided some raw
calculations on that theory. Thiswas done confidentially and not part of therecord. Plaintiff never
updated discovery or informed the Defendant that it was switching gears as toits present theory of
recovery of damages until it provided its portion of the Pre-Trial Stipulation.

| ruled that Plaintiff had not provided reasonable notice to the Defendant; and furthermore,
Plaintiff’ s position that the Defendant had all it needed to know about the new theory (i.e., the raw
datain the confidential settlement correspondence) was patently unreasonable. The Defendant was
entitled to pursuefull discovery of itschoosing to ferret out this new position. The Defendant was
not obligated to take Plaintiff’s counsel’s word on it and proceed to trial.

After Defendant filed Motions in Limine seeking to exclude that which had not been
provided in discovery, Plaintiff waswell aware that its evidentiary problems could not be repaired
prior to trial and that if Plaintiff were to pursue its chosen theory of damages, it would have to seek
acontinuance. Plaintiff did that and filed an Emergency Motion for Continuance.

In considering the continuance motion, the Court made counsel aware that any favorabe
action on the continuance would be conditioned upon the payment of a portion of Defendant’s
attorneys fees. Plaintiff accepted this but was concerned the fees could be substantial. The Court
noted that was a possibility. With this acknowledgment by Plaintiff, the Court granted the
continuance and further requested afee application from and comment by Plaintiff asto the request.

Both partieshave submitted their positions asto the attorneys' feeissue. Plaintiff attacksnot
only the reasonableness but the Court’s authority to grant the fees at all; this in spite of Plaintiff
being aware of the Court’s position that the emergency application would result in fees being
awarded Defendant so that the Defendant would not be at a loss due to the Plaintiff’s need for a
continuance.

Plaintiff’s counsel argues this was just a “garden-variety discovery dspute’”. He seeks
unfairly to blame his opponent for the need to request the emergency continuance. This is a
significant case and the dollarsinvolved are substantial. Defendant isentitled to have Plaintiff seek
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its judgment fairly and by the rules An award of attorneys fees is appropriate based on my
determination that Plaintiff had not updated its discovery to encompass the change in its damages
theory.

Thefact that Defendant has several attorneys workingon its defensedoesn’t mean | should
reducethefees. Nor do | find reasonable the position that most of thetrial preparation can be used
in the future when this caseistried in May, 2003. That’slike saying you’ ve studied for amid-term
exam so you don’t haveto study as muchfor the final exam. Nobody wouldor shouldgointo atrial
without athorough review of the case. Thevast majority of preparation will haveto bereviewed and
studied again.

I’ ve reduced the amount requested by reducing travel time from regular hourlyrates. 1I’'ve
alsoreduced the clam for that portion | am determining is preparation for trial that can be recycled.
For exampl e, the damages portion of theinstructionswill have to be re-done but the balance should
be okay. Findly, I’'mreducing the Defendant’ s request by what I' [l call the reasonableness factor:
i.e., did it take the amount of time requested for Defendant to reasonably defend its position?

| order that Atlantis shall pay NewBold an award of attorneys’ fees in the amount of
$15,000.00 withinthirty days, these feesbei ng reasonabl e compensation to NewBol d for itsexpenses
arising from the granting of Plaintiff’s emergency continuance.

IT ISSO ORDERED.
Yoursvery truly,

T. Henley Graves

THG:baj
CC: Prothonotary



