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This is an appeal from the decision of the Industrial

Acci dent Board (hereinafter “Board”) arising out of a claim

for worker’s conpensation benefits based upon injuries

resulting froma severe beating suffered by Appel |l ant Sal gar do

Tabannor while enployed by Appell ee Advanced Security.

STATEMENT OF FACTS & NATURE OF THE PROCEEDI NGS

M . Tabannor was an enpl oyee of Advanced Security on June
26, 1998. He was enployed as a security guard at White Chapel
Village in Newark, Delaware, a retirement comunity that was
in the constructi on phase on that date. M. Tabannor’s duties
i ncluded providing security by making rounds of the site
during the evening and night hours. During the hours of his
enmpl oyment, M. Tabannor apparently wore a hat that read
“Police”, as well as a uniformconsisting of pants and a shirt

wi th patches on the sleeves.*

! Al t hough the parties agree that the uniform was issued to M.

Tabannor by Advanced Security, there is dispute over whether M. Tabannor or
Advanced Security provided the hat he wore on that date.



At approximately 10:45 p.m on the evening of June 26,
1998, M. Tabannor and a friend, Regina Johnson, left the
security trailer at White Chapel Village to make a round of
the site. Another friend, M. Jason Burkins, remained in the
trailer. At approximtely 11:15 p.m, M. Burkins heard a
great deal of noise outside the trailer, and | ooked outside to
see two nmen assailing M. Tabannor. M. Burkins called out to
ask whet her M. Tabannor was all right, and the two men fl ed.
M . Tabannor subsequently entered the trailer and announced
he’ d been robbed. M. Burkins testified that M. Tabannor put
on his wuniform top (which he was apparently not already
wearing), and retrieved his flashlight, <cell phone and
possi bly mace/ pepper spray. He then told M. Burkins that he
was goi ng across the street to the nearby Kinberton apart ment
conmpl ex? to ask some friends of his if they knew who robbed

him M. Burkins further testified that he asked M. Tabannor

2 M. Burkins estimated that the Kinberton apartment conpl ex was

approxi mately 75-80 yards from the security trailer. The area where the
robbery took place was on a sidewal k approxi mately 20 yards fromthe trailer
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if he wanted himto call the police, and M. Tabannor told him

to wait until he returned. M. Tabannor then wal ked briskly

across the street toward the Kinmberton apartnments.

It is unknown exactly what occurred after M. Tabannor

entered the Kinberton compl ex. He cannot recall the events

t hat occurred there, and his current state of disability would

prevent himfromconmmuni cating any recoll ections in any event.

However, several hours later that night, he was found |ying

under a tree in the Kinmberton Apartnment tennis courts,

severely beaten.

M. Tabannor filed a petition to determ ne conpensation

due on March 13, 2000. He claimed that his injuries, which

have | eft hi mboth physically and nental ly di sabl ed and unabl e

to work, occurred from an incident that occurred during the

course of his enploynment. Advanced Security opposed his

petition, contending that M. Tabannor’s injuries resulted

from a personal altercation, and that he was therefore not

acting as an enployee of Advanced Security when he was
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attacked.

The Board heard his petition on February 15, 2002. Ms.
Jul i et Tabannor, Ms. Joan Frances, M. Jason Burkins, and Noel
Tabannor appeared on behalf of M. Tabannor. M. Jay Gal |l oway
and M. Gary Dunni gan appeared on behal f of Advanced Security.
To a substantial degree, the facts material to the instant
controversy were not in dispute, and the parties stipulated to
M. Tabannor’s conplete disability. It was the issue of
whet her or not M. Tabannor was acting in the course and scope
of his enpl oyment when he sustained his injuries that occupi ed
nost of the hearing.

On February 28, 2002, the Board released its decision in

favor of Advanced Security. Relying on Histed v. E.I. DuPont

de nemours & Co.3 the Del aware Worker’s Conpensation Act* and

Bedwel | v. Brandywi ne Carpet Cleaners® the Board found that

M . Tabannor had failed to establish that his injuries arose

% 621 A. 2d 340, 343 (Del. 1993).

* 19 Del. C. §8§2301-2397

> 684 A 2d 302, 305-06 (Del. Super. 1996).
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out of the course and scope of his enploynment, and that

Advanced Security was not required to provide him any

di sability benefits as a result.

The Board based its decision on three main factors.

First, M. Tabannor’s failure to contact the police after the

initial robbery, despite his training and M. Burkins’ urging

to do so, was contrary to his obligation as an Advanced

Security enpl oyee to cooperate with | aw enforcement agenci es.

I n addi ti on, Noel Tabannor, M. Tabannor’'s brother, testified

that M. Burkins called him after M. Tabannor Ileft the

trailer and indicated that M. Tabannor was “going after” the

men who had robbed him This testinmny, which the Board found

credi bl e, does not support M. Tabannor’s assertion that he

| eft the White Chapel site to pursue his enmployer’s interests.

Second, the Board points out that the fact that M.

Tabannor left the premses at all is contrary to his

enmpl oyer’s policies as indicated in the enpl oyee handbook. At

t he hearing, M. Jay Galloway, who was enployed as a regional
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manager for the Del aware office of Advanced Security between
August 1997 and 1998, testified that M. Tabannor was shown a
training video and provided with a handbook upon hire. These
materials clearly stated Advanced Security’s policy that the
security guards were not to | eave a patrol area unprotected,
and were expected to cooperate with all |aw enforcement
agenci es, but not to assume the duties of those agencies.®
When coupled with the fact that he delegated his security
duties to a non-enpl oyee, the circunstances of M. Tabannor’s
abandonnent of his post are actually contrary to his
enpl oyer’s business interests, i.e., to provide security for
the White Chapel site.

Third, the Board found that M. Tabannor breached
Advanced Security’s policy that its security guards retreat
from dangerous situations to the extent that they can do so

safely, and to proactively report and suspicious activity to

® \hile M. Tabannor argues that no evidence of a training manual or

vi deo was produced at the Board hearing, he does not refute that he received
the training discussed by M. Galloway. The Board commtted no | egal error by
choosing to believe M. Galloway’s averment that such a training manual and

vi deo exi sted.
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the |l ocal police. M. Tabannor’s assail ants had already fl ed
the White Chapel site when he announced his intentions to
pursue them Only his own personal property was taken, not
t hat of the White Chapel site or Advanced Security. There was
also a time |apse between the initial robbery and M.
Tabannor’ s abandonnment of the White Chapel site that negates
his inmplication that he was in hot pursuit of the robbers. By
| eaving the White Chapel construction site and pursuing his
assai l ants wi t hout notifying the police, M. Tabannor not only
willingly subjected himself to the possibility of great
personal injury, he violated numerous Advanced Security
conpany policies as well.

In its conclusion, the Board reasoned that M. Tabannor
chose to take the law into his own hands in what was a
personal deviation fromhis enmploynent. By |eaving his post,
M . Tabannor abandoned his job. The subsequent beating and
resulting injuries therefore did not arise out of the course

and scope of his enploynment.



M. Tabannor filed the present appeal in this Court on

March 7, 2002, raising four argunents in support thereof.

First, he alleges that the Board erred as a matter of | aw by

finding that his injuries did not arise out of the course and

scope of his enployment. Second, he clains that the Board did

not have substantial evidence to support a conclusion that he

was pursuing purely personal interests at the tinme of his

attack. Third, he argues that the Board did not have

substantial evidence to find that he had abandoned his job,

and contends that it failed to use the correct |egal standard

in making that determnation. Finally, he contends that the

Board’ s all owance of inperm ssible hearsay evidence deprived

himof a fair hearing.

Advanced Security, as expected, argues in support of the

Board’ s decision. 1In particular, Advanced Security asserts in

response that M. Tabannor’s injuries did not arise out of the

course and scope of his enmploynent, and that the evidence

supports findings that he both abandoned his job and did so in
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t he pursuit of personal interests. Finally, Advanced Security

contends that the Board specifically explained inits decision

that it disregarded the testimony with which M. Tabannor

takes issue as inperm ssible hearsay.

The following is the Court’s disposition of the i ssues so

rai sed.

DI SCUSSI ON

This Court is bound by the Board’ s findings if supported
by substantial evidence and absent abuse of discretion or
error of law.’ “Substantial evidence is defined as such
rel evant evidence as a reasonable mnd mght accept as
adequate to support a conclusion.”?® It “is nore than a

scintilla and less than a preponderance” of the evidence.?®

 Ohrt v. Kentmere Honme, 1996 Del. Super. LEXI S 356

8 Anchor Motor Freight v. Ciabattoni, 716 A. 2d 154, 156 (1998); and

Streett v. State, 669 A.2d 9, 11 (1995).

° City of WImngton v. Clark, 1991 Del. Super. LEXIS 118 at *6.
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This Court does not weigh the evidence, determ ne questions of
credibility or make its own findings of fact.' |Its function
istodetermne if the evidence is | egally adequate to support
the factual findings below. ' An evaluation of the Board's
decision in light of these standards requires this Court to

affirm that deci sion.

The Board’s Decision is Free from Legal Error

First, the Board' s determ nation that M. Tabannor’s
injuries did not arise out of the course and scope of his
empl oynent was both legally correct and supported by
substantial evidence in the record. M. Tabannor cites
heavily to 1 Larson, Workers’ Conpensation Law, 88.01 [1]][a]
(2002) in his opening brief. He avers that his particular
sphere of enployment (i.e., security) exposes him to an

i ncreased ri sk of associ ated assault t hat shoul d be

0 johnson v. Chrysler, 213 A.2d 64, 66 (1965).

%29 pel. C. §10142(d).
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conmpensabl e. However, the Court cannot dispute the Board’s

observation that M. Tabannor’s injuries did not arise from

the initial robbery at Wiite Chapel. The record contains

substantial evidence in support of the conclusion that the

injuries resulted froma subsequent attack on his person that

occurred away from the job site, and as a result of his

unfortunate decision to pursue vigilante justice.

M. Tabannor’s reliance on Judge Cardozo’s “continuity of

the quarrel” test, advanced in Field v. Charnmette Knitted

Fabric Conpany'? is also m splaced. M. Tabannor’s quarre

with his attacker, fromorigin to ending, did not constitute
a continuous course of conduct. He had sufficient opportunity
to involve the appropriate authorities when he entered the
security trailer after the initial robbery. While the Board
i's indeed under an obligation to “construe and adm ni ster [the

Wor kers’ Conpensation Act] with reasonable liberality”?!? even

12156 N.E. 642 (Ct. App. N.Y. 1927).

13 621 A.2d 340, 346 (Del. 1993).
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a |liberal view of the facts in the instant case supports the
Board’s determ nation that once M. Tabannor abandoned the
VWhi t e Chapel site, he was engaged in a personal deviation from
the course and scope of his enployment, no matter how
i nherently dangerous his actual enployment may have been.

The Court also finds the various cases M. Tabannor cites
from other jurisdictions unpersuasive. True, each of those
cases did contenplate situations in which an enployee’'s
I njuries were conpensable for injuries that occurred after a
significant amunt of time had |apsed since an initial
i ncident, or away from the actual job site. However, those
cases also involved enployees who were assaulted by other
empl oyees or ex-enpl oyees, and those altercations were never
initiated, continued or provoked by the enpl oyee | ater seeking
wor kers’ conpensati on benefits. As a result, those cases are
di stingui shable fromthe i nstant situation. M. Tabannor went

| ooki ng for trouble when he had the opportunity to avoid it.
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The Board’ s Decision is Supported by Substantial Evi dence

There is no concei vabl e arrangenent of the facts present
in this case that suggests M. Tabannor sought to further
Advanced Security’'s interests when he | eft his post after the
initial contact. On the contrary, both the evidence and
common sense demand t he concl usi on that M. Tabannor abandoned
his job, as well as Advanced Security’s interests, when he
|l eft the job site under the facts of this case.' The Court
I's al so not persuaded that M. Tabannor was confused as to his
security guard role, or any additional authority inplicitly
conferred, as a result of his “Police” hat. Whether provided
by Advanced Security, the White Chapel developer, or M.
Tabannor himself, at no time was M. Tabannor deputized as a

police officer. Moreover, his training indicated clearly that

1 As to whether the Board correctly determ ned that the Clai mant
temporarily abandoned his job, M. Tabannor contends that the Board inmplicitly
relied on 2 Larson 825.00 (2002) (which addresses traveling enployees) by
citing to Bedwell v. Brandywi ne Carpet Cleaners, 684 A . 2d 302 (Del. 1996)(in
which a carpet installer was awarded workers’ conpensation benefits after

slipping and falling on the steps of a restaurant during his lunch break). At
no point in its opinion does the Board indicate reliance on 2 Larson 8§25.00
(2002), and the Court will not assume such reliance. In any event, the Court

need only determ ne whether the Board’ s decision is supported by substantia
evidence and free from abuse of discretion or error of |aw.
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he was to refer all situations of this type to actual |aw
enf orcenment authorities.

Further, the Court finds that the Board s decision that
M. Tabannor was pursuing personal interests when he went
after his assailants, and not seeking to advance the interests
of his enployer, is also supported by substantial evidence.
Only M. Tabannor’s personal property was taken. The robbers
had already fled the White Chapel site. M. Tabannor failed
to follow conpany protocol when he refused to contact the
police, abandoned his job post and delegated his security
duties to a non-enployee as he went to investigate the
identity of those who had robbed him M. Tabannor’s actions
cannot, therefore, be considered to fall within the course or
scope of his enpl oynent.

Finally, although it may be an abuse of discretion to
rely solely on hearsay evidence to establish M. Tabannor’s

intent when he left the White Chapel site?, that is not the

15 Liberto v. Del aware Violent Crimes Conpensati on Board, 1992 Del.

Super. LEXIS 558 at *4-5.
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case here. The Board’'s decision was based on the testinony of
the witnesses present, especially M. Burkins, who certainly
provi ded the nmopst persuasive evidence of M. Tabannor’s
intentions on the night in question.

The Board’s decision is not fatally flawed because of the
adm ssion of Regina Johnson’s statement to the police, in
which she claimed M. Tabannor was involved in a drug
transaction prior to his assault. As to those statenments, the

Board not ed:

Clai mant’s counsel objected [to the
adm ssion of the statements] on the grounds
of hearsay, noting that neither statenment
was taken under oath or subject to cross-
exam nati on. Ms. Johnson was not present
at the hearing to be questioned. Advance
(sic) responded that it had attenpted
unsuccessfully to | ocate Ms. Johnson. | t
also noted that the police statenment was
taken as a normal part of a crimnal
investigation and contained statenents
agai nst Claimant’s penal interest.

The Board allowed the subm ssion of
the statenments, but advised it would
determ ne the appropriate weight to be
given them in Ilight of M. Johnson’s
absence. Upon review of the statements, it
becane appar ent t hat t hey cont ai ned

-15-



mul ti pl e inconsistencies and contradictions

both between and within thensel ves. As

such, and w thout the w tness present to

clarify or explain, the Board found the

statements unreliable. Accordingly, no

wei ght was given them ?°
While the Board initially allowed the adm ssion of Ms.
Johnson’s statenments in her absence, it explicitly omtted
themfromconsi deration when reaching its decision. Since the
Board did not i ncorporate those statenments into its
conclusions of fact, M. Tabannor cannot claim that he has

been unfairly prejudiced in some way, or that a new hearing is

war r ant ed.

1 | ndustrial Accident Board Decision in the matter of Sal gardo

Tabannor v. Advanced Security, |.A.B. Hearing No. 1127413, February 28, 2002
at 8.
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CONCLUSI ON

Based upon the foregoing, the decision of the Industrial

Acci dent Board is supported by substantial evidence and is

free fromlegal error. It therefore nust be, and hereby is,

af firned.

I T I'S SO ORDERED

Tol i ver, Judge
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