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Pendi ng before the Court is a notion for summary judgment
whi ch def endant Boardwal k Buil ders, Inc. ("Boardwal k") has fil ed.

This is ny decision on the notion.

FACTS' AND PROCEDURAL HI STORY

On Decenber 14, 1991, Theodore J. Marcucilli and Judy G
Marcucilli ("plaintiffs") contracted with Boardwalk for the
construction of a home. The contract incorporated plans,

speci fications and requirenents whi ch Janes Hricko, AIA ("Hricko")
prepared. The contract required a Dryvit Systens, Inc. ("Dryvit")
Exterior Insulation and Finish Surface ("EIFS') system to be
installed. On July 9, 1992, Boardwal k contracted with Conplete
Restoration Contractors, Inc. ("CRC') to install the Dryvit system
on the home. After installation, plaintiffs received a warranty
fromthe manufacturer covering the Dryvit Systeminstalled on their
hone.

M chael A. Donal dson, President of EIFS, Inc., a distributor
for Dryvit, was, at the tine of the construction of plaintiffs'
house, the sales representative of Mnning Conpany, which was
assigned Sussex County as part of its exclusive territory by
Dryvit. He noticed the honme's construction because Dryvit-type
material was being applied to the house, but Mnni ng Conpany had

not sold it to them He visited the job site on nore than one

Unfortunately, the parties failed to provide a statenent of
the facts in their subm ssions on this notion. That has nmade this
Court's job much nore difficult than it need to have been.



occasion during construction to inquire as to the source of the
Dryvit material and "was basically " booted off' the job site by a
person who purported to be in control, whose nane ... [he] was not
given, nor can ... [he] recall how that individual identified
hi nsel f." March 29, 2001, Affidavit of Mchael A. Donaldson at 2.

On January 13, 1993, Boardwal k delivered a structure to
plaintiffs that was substantially conplete.

Boardwal k also delivered a one year limted warranty to
plaintiffs. The warranty provi des the foll ow ng regardi ng caul ki ng:

4. EXCLUSI ONS FROM COVERAGE

VE DO NOT' ASSUME RESPONSI BI LI TY FOR ANY OF THE FOLLOW NG

ALL OF VWH CH ARE EXCLUDED FROM THE COVERAGE OF THI' S
LI M TED WARRANTY:

* k% *

d) Defects that are the results of characteristics
common to the materials used, such as (but not limted

to): ... drying, shrinking and cracking of caul king ...

After taking possession of the hone, plaintiffs |earned the
structure was not watertight. The roof was repaired several tines
in an effort to stop the |eakage problem In February, 1997,
anot her | eak was discovered. The roofer determned it was not the
roof which was |eaking. The |l eak was attributed to open caul ki ng
joints in the EIFS system around wi ndow and door openi ngs.

In a letter to Boardwal k dated March 24, 1997, M. Marcucill
addr essed problens plaintiffs were having with the hone. He pointed
out the foll ow ng regardi ng the caul ki ng:

Exterior caulking. \Wile Anendnent #1 to the contract

specifically specifies the nore expensive GE Silicone
caul king that is warranted for 25 years, Boardwal k used




a conventional caulking for the entire exterior. It has
been a problem from the onset. [|'ve already had to
recaul k several areas. There's little question but that
| will have to have the exterior of the house conpletely
recaul ked within the next year or so.

M. Marcucilli demanded $2,535 and a release fromall liens to
resol ve the outstandi ng di sputes.

The Presi dent of Boardwal k and M. Marcucilli entered into the
foll ow ng agreenent on Qctober 15, 1997:

In consideration for the amobunt of $1,955 ($2,545 |ess

$500 al ready held in retainage) credited to t he honeowner

by t he buil der, the homeowner agrees that the buil der has

di scharged its responsibilities 1in accordance wth

warranty provisions of the contract for all itens

identified by the honeowner, including but not limtedto

t hose which the homeowner has identified, but for which

he has specifically waived additional consideration. The

homeowner does not however waive any rights and renedi es

ot herwi se provided by the contract or laws of the state

of Del awar e.

The buil der hereby rel eases the honmeowner from any and

all liens, including those of any person enpl oyed by or

utilized by the buil der, any subcontractor contracted by

the buil der or any of the builder's vendors or suppliers

utilized in performance of the contract between buil der

and homeowner .

M. Donal dson inspected the property in February or March
1998. At sone point before this inspection, he told M. Marcucilli
that he had observed that the materials being applied to the
exterior of plaintiffs' house were not 100 percent Dryvit Systens'
mat eri als and that M. Donal dson had been ordered off the job site
by soneone who appeared to be in control of the property. After his
i nspection, he confirmed the materials were not 100 percent Dryvit
materials and found the installation was defective in two

particulars: the caulking was inproperly applied and there were



i nproper spaci ngs between the panels to all ow proper expansi on and
contraction.

The caulking failure caused water damage. In addition,
however, plaintiffs have shown, for sumrary judgnment purposes only,
the foll owi ng ot her deficiencies caused or contri buted to the water
damage: Boardwal k failed to use the materials specified by the
contract to be used in the construction, it failed to use a
conponent and necessary part of the weatherproofing materials to
seal joints around the w ndow casings, it failed to use proper
wor kmanship to install the materials that it did use, and it added
a house-wap product (Typar) to the plywod substrate not in
accordance wth Dryvit and contract installation specifications

that the Dryvit board be attached to the plywod substrate.

On February 4, 1999, plaintiffs filed the conplaint in this
matter against Boardwal k. In that conplaint, they alleged the
followng. Boardwalk delivered an EIFS Dryvit Systens, Inc.
warranty. Boardwal k fal sely assured plaintiffs that the EIFS System
was installed in accordance with the manufacturer's warranty,
falsely stated that the applicator had been appropriately trained
to install such system and falsely led plaintiffs to believe the
EIFS System was a Dryvit system The false representations
constitute material msrepresentations of fact and Boardwalk is
liable for damages therefor under 6 Del. C. & 2511. The

installation was defective and contrary to contractual



specifications. The defects were |atent. Boardwal k conceal ed the
| at ent defects.

Plaintiffs stated clainms for breach of contract, negligent
performance of the contract, breach of the inplied warranty of good
qual ity and wor kmanshi p, breach of express warranty and viol ati ons
of the Consuner Fraud Act.

Boardwal k filed a third-party conplaint namng as third-party
defendants CRC, Dryvit, Hricko, Coslee Roofing Conpany, Inc. and
Weat her Shield Manufacturing, Inc. Only Boardwal k, Dryvit and
Hricko remain as active litigants. CRC and Boardwal k entered into
a stipulation to the entry of default judgnment against CRC on
Boardwal k' s cl ai magai nst CRC for indemity, and the Court granted
summary judgnment in favor of Goslee Roofing Conpany, Inc. and
Weat her Shi el d Manufacturing, Inc.

Boardwal k has filed a notion for summary judgnent, arguing

entitlenent to judgment on three grounds.

DI SCUSSI ON
Summary judgnent may be granted only when no nmaterial issues
of fact exist, and the noving party bears the burden of
establ i shing the non-exi stence of material issues of fact. More v.
Si zenore, 405 A 2d 679, 680 (Del. 1979). Once the noving party
meets its burden, then the burden shifts to the non-noving party to
establish the existence of material issues of fact. |d. at 681

Where the noving party produces an affidavit or other evidence



sufficient under Super. &¢. Gv. R 56 in support of its notion and
t he burden shifts, then the non-noving party may not rest on its
own pl eadi ngs, but nust provi de evi dence showi ng a genui ne i ssue of

material fact for trial. Super. . GCv. R 56(e); Celotex Corp. v.

Catrett, 477 U. S. 317, 322-23 (1986). If, after discovery, the non-
nmovi ng party cannot nake a sufficient show ng of the existence of
an essential elenent of his or her case, then sunmary judgnent nust

be granted. Burkhart v. Davies, 602 A 2d 56, 59 (Del. 1991), cert.

den., 112 S. C. 1946 (1992); Celotex Corp. v. Catrett, supra. If,

however, material issues of fact exist or if the Court determ nes
that it does not have sufficient facts to enable it to apply the
lawto the facts before it, then summary judgnent i s i nappropri ate.

Ebersole v. Lowengrub, 180 A 2d 467, 470 (Del. 1962).

1) Rel ease

Boardwal k argues that it is entitled to sumrary judgment
because the probl ens regardi ng the caul king were the sol e cause of
the water danage and plaintiffs released it from all clains
regar di ng caul ki ng probl ens.

The Court mnust nore thoroughly inquire into the facts
regarding the release. See id. It is not clear that plaintiffs
were aware, when they entered the rel ease, that defective caul ki ng
had resulted in water problens and it is not clear from the
| anguage of the release that plaintiffs released Boardwal k from
damage from defective caul king. Furthernore, for sunmary judgnent

pur poses, plaintiffs have shown that sonethi ng ot her than caul ki ng



def ects caused damage to the hone.

In light of the foregoing, | deny summary judgnment on this
gr ound.

2) Statute of Limtations Regarding "Contract C ains"

Before | address this argunment, | note that plaintiffs have
not argued fraudul ent conceal nent exi sted which would have tolled
the applicable statutes of limtations nor have they set forth
facts which would be sufficient to conclude that fraudul ent
conceal nent had been established beyond di spute.

The parties have not addressed, clearly, the statute of
limtations and the "contract" clains.? The issue is whether the
"time of discovery" rule applies to clains for breach of contract,
warranty, and inplied warranty of good quality and wor kmanship. |
note that the holdings regarding the tine of discovery rule are
limted to the rule's applicability to these three clains as a
matter of |aw Because there are factual issues as to what
plaintiffs m ght have di scovered and when, the question of whether
plaintiffs are entitled to application of the tinme of discovery
rule in this specific case is one for the fact finder. See Queen

Anne Pi er Condom nium Council v. Raley, Del. Super., C A No. 85C

JA10, Lee, J. (January 26, 1988); Harting v. Magness Construction

Co., Del. Super., C.A No. 84C-DE-56, Stiftel, P.J. (January 16

’There is no attack on the negligence and statutory fraud
cl ainms, apparently because of the holding in Pack & Process, Inc.
v. The Celotex Corporation, 503 A 2d 646, 650-51 (Del. Super.
1985) .




1986) .
Plaintiffs have stated a claim for breach of contract. The
time of discovery rule applies to breach of contract cl ai ns. But zke

v. Schaefer, Del. Super., C. A No. 94C07-004, G aves, J. (April

25, 1995), aff'd, Del. Supr., Nos. 314, 1995, 291, 1995, Hartnett,

J. (May 6, 1996); Queen Anne Pier Condom nium Council v. Raley,

supra; Rley v. Wllians, Del. CCP, C. A No. 2000-05-004, Small s,

J. (January 16, 2001).
The tinme of discovery rule applies to a claimfor breach of an

express warranty which is not covered by the UCC. Council of the

Dorset v. Stoltz, Del. Super., C. A No. 90C 10-269, Del Pesco, J.

(June 19, 1996).°% In this case, the express warranty, by its ternmns,
was limted to one year. However, there are not sufficient facts
before the Court to allow it to rule as a matter of |aw that the
one year limtation period passed before suit was fil ed.

The tinme of discovery rule does not apply to the claimfor
breach of inplied warranty of good quality and workmanship. This

inplied warranty arises by operation of law. Council of Unit Oaners

v. Sinpler, Del. Super., C. A No. 89C 09-007, Gaves, J. (February
18, 1993) at 8, rearqg. den., Del. Super., C A No. 89C 09-007

Graves, J. (May 12, 1993). It "covers only latent defects or those

3The tinme of discovery rule does not apply to warranties
covered by the UCC, a cause of action accrues at a tine other
than at delivery only if a warranty explicitly extends to future
performance of the goods. Pack & Process, Inc. v. Celotex, 503
A 2d at 652; Burrows v. Masten Lunber and Supply Conpany, Del.
Super., C. A No. 84C-W-12, Ridgely, J. (Cctober 14, 1986).




defects of which a buyer had no actual know edge."” [d. at 8-9.
"Latent defects are those whi ch are not obvi ous or not di scoverabl e

by a reasonabl e inspection.” 1d. at 9. Any breach of this warranty
is deenmed to occur on the date of settlement and the applicable
statute of limtations is 10 Del. C. 8§ 8106, which requires suit to
be filed wwthin three years of when a cause of action arises. D_

Biase v. A&D, Inc., Del. Super., 351 A 2d 865, 867 (1976); Estall

v. John E. Canpanelli & Sons, Inc., Del. Super., C. A No. 91C 03-

256, Del Pesco, J. (April 30, 1993). It would not make sense to
rule that the time of discovery rule, which applies to |atent
defects, applies to this inplied warranty, which also applies to
| atent defects. | rule that the tinme of discovery rule does not
apply to a claimfor breach of the inplied warranty of good quality
and wor kmanshi p. Since the applicable statute of linmtations ran as
of January 13, 1996, plaintiffs' claimfor breach of good quality
and wor kmanship is tinme-barred.

Based on the foregoing, | grant summary judgnent in
Boardwal k' s favor only on the claimof breach of inplied warranty
of good quality and wor kmanshi p.

3) Damages on Consuner Fraud C aim

Boardwal k argues that plaintiffs have not offered evidence
that the use of non-Dryvit nesh, base coat and insulation board
contributed to the water |eakage problens. As noted earlier, the
Court rejects that argunent, finding that for summary judgnent

purposes only, plaintiffs have shown that the use of non-Dryvit



mesh, base coat and insulation board contributed to the water
| eakage problens. Since this premse fails, Boardwal k's argunent
regar di ng damages, which is based on this premse, also fails. At
this stage, the Court will not foreclose plaintiffs from seeking
either the benefit of the bargain or the out of pocket neasure of

damages. See St ephenson v. Capano Devel oprent, Inc., 462 A 2d 1069,

1076-77 (Del. 1983). This issue is not appropriate for a summary

judgnment ruling at this point.

CONCLUSI ON
In light of the foregoing, | deny summary judgnent except to
the extent that | rule plaintiffs' claimfor breach of the inplied
warranty of good quality and workmanship is tinme-barred.

I T 1S SO ORDERED.



