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Clark, J.

|.INTRODUCTION

The issues before the Court involve Oliver Hackendorn's (“Defendant’s”)

motion to suppress the reading of his blood alcohal test following his arrest for
driving under theinfluence. Defendant arguesthat (1) thefour cornersof the affidavit
submitted in support of awarrant to draw blood failed to establish probable cause;
and (2) even if the affidavit was sufficient, the search warrant should be voided
becauseit contained intentional falsehoodsor omissionsin reckless disregard of the
truth. Asthe Court held at the hearing, the four corners of the affidavit establish



probable cause. As further set forth herein, this finding is not invalidated by
omissionsin the affidavit filed in support of the warrant. Accordingly, Defendant’s

Motion to Suppressis DENIED.

1. FACTUAL AND PROCEDURAL BACKGROUND

Defendant filed a motion to suppress the result of his blood alcohol test

following his October 26, 2014 arrest for driving under the influence (“DUI") of
alcohol. The Court held a suppression hearing on December 3, 2015. The State
presented the testimony of Officers Fraley and Baker from the Harrington Police
Department. After oral argument, the Defendant supplemented the record with
additional materials on December 11, 2015. The hearing focused on a Franks v.
Delawareinquiry.* The following constitute the Court’s findings of fact applicable
to thisinquiry.

On October 26, 2014, Patrolman Fraley (“Fraley”) noticed that the registration
plate light was not functioning properly on a black Dodge Ram with the Delaware
license plate C59857 (“the vehicle”). After the vehicle made a U-turn, Fraley
testified that he observed the vehicle cross the whitefog line multiple times. Fraley
further testified that he activated his emergency equipment, then conducted atraffic
stop of the vehicle. He stated that he could smell a strong odor of alcohol when he
approached the cab of the vehicle. Fraley then contacted Corporal Baker (“Baker”),
informing him of a potential DUI violation.

Baker arrived at the scene within five minutes of the stop. Baker then
conducted three separate standardized field sobriety tests and aportabl e breathal yzer
test (“PBT") that hetestified that he was certified to conduct. The standardized tests

1438 U.S. 154 (1978).



were the horizontal gaze nystagmus (“HGN”), the one-leg stand, and the wak-and-
turn. Defendant, according to Baker, failed all three of thefield sobriety testsaswell
asthe PBT.

Baker first administered the HGN test, which he testified that he was aware
required roughly two minutes and el ght seconds to fully compl ete, if done correctly.
However, Baker acknowledged that he administered thetest in approximately forty-
four secondsto no morethan aminute. Baker then testified that he knew thiswas not
consistent with Nationa Highway Traffic Safety Administration (“NHTSA”)
standardsand al so admitted he was not proficient with thistest. Neverthel ess, Baker
indicated in the affidavit that Defendant failed the HGN.

Baker administered the walk-and-turn and the one-leg stand. Baker testified
that he asked Defendant if he had any physical disabilities before conducting those
tests. Defendant stated that he previously had two broken legs. Baker believed that
the Defendant had the ability to perform the tests. Although when confronted with
the NHTSA manual’ slanguagereferencing physical disabilities, Baker testified that
he believed he conducted the walk-and-turn and one-leg stand correctly and
accurately, resulting in the Defendant failing both exams.

Finally, Baker conducted the PBT which resulted in areading of .135. Baker
testified that he knew the required waiting time to administer the PBT exam was
fifteen minutes. He further admitted that he knew the test to be invaid for court
purposes if there was not a sufficient waiting period. Baker confirmed that he
conducted the PBT exam approximately fourteen minutes after Defendant was
stopped, which waslessthan the required fifteen minutes. Finally, hetestified that he
has never waited thefull fifteen minutesbeforeadministeringaPBT inany DUI case.
Baker’ sreasoning for always administering the PBT as quickly as possibleincluded

roadside safety concerns. The Defendant was then taken into custody and



refused to take an Intoxilyzer breath test. The Officer applied for a search warrant to
obtain a blood sample from Defendant, which included the affidavit from Baker
regarding the results of the field sobriety tests. Namely, Baker’s affidavit indicated
that the Defendant failed the PBT, theHGN, thewal k-and-turn, and the one-leg stand.
The affidavit also stated that the Defendant’s eyes were blood shot, his vehicle
crossed over thefog lineseveral times, and the Defendant exhibited amoderate odor
of alcohol.

A Magistrate at Justi ce of the Peace Court No. 7 found that there was probable
cause based on these representations and issued the warrant. Pursuant to the blood
draw, Defendant’ s BAC registered .14. Defendant was charged with driving under
the influence, failure to have registration plate light, and failure to remain within a
single lane.

[11. STANDARD OF REVIEW

In a Motion to Suppress chdlenging the validity of a search warrant, the

defendant bears the burden of proving that the challenged search or seizure was
unlawful . The burden of proof in amotion to suppressis by apreponderance of the
evidence.® At a suppression hearing, the trial judge sits as the trier of fact, and
determines the credibility of witnesses.*

In aFrankshearing challenging the accuracy of statements madein aprobable
causeaffidavit, adefendant may request ahearingonly upon asubstantial preliminary
showing that “(1) the affiant made a fal se satement in the warrant either knowingly
and intentionally, or with reckless disregard for the truth and (2) the allegedly false

2 Jate v. Ssson, 883 A.2d 868, 875 (Del. Super. 2005).

¥ Satev. Darling, 2007 WL 1784185, at * 1 (Del. Super. June 8, 2007), as corrected (July 3,
2007).

* Turner v. State, 957 A.2d 565, 570-71 (Del. 2008).
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statement is necessary to the finding of probable cause.”®

In order tojustify ahearing, “there must be allegations of ddiberatefal sehood
or recklessdisregard for the truth, and those all egations must be accompanied by an
offer of proof.”® The specific portions of the affidavit that are claimed to befal se must
be identified and be accompanied by a statement of supporting reasons.” Claims of
negligence or innocent mistake are insufficient.? Furthermore, “the [CJourt shall not
receiveevidence on motions challenging the manner of execution of asearch warrant
or the veracity of a sworn statement used to procure a search warrant unless the
motionsare supported by affidavits, or their absenceis satisfactorily explainedinthe
motion, and the allegedly false statement is necessary to the finding of probable
cause.”® Finally, the affidavitispresumedto bevalid and the burden to overcome the
presumption of validity of the affidavit lies with the defendant.™

The case at hand involved what is more accurately described as a reverse-
Frankssituation. Namely, when omitted information isthe basis of achalengeto a
warrant, the defendant must establish by a preponderance of the evidence that the
police knowingly and intentionally, or with reckless disregard for the truth, omitted
information material to a finding of probable cause. Upon such a finding, the
reviewing court will add the omitted information to the affidavit and examine the

affidavit with the newly added information to determine whether the affidavit still

®> Qate v. Campbell, 2015 WL 5968901, at *7 (Del. Super. Oct. 5, 2015).
® Franksv. Delaware, 438 U.S. 154, 171 (1978).

"Id.

81d.

° Ddl. Super. Ct. Crim. R. 41.

% Franks, 438 U.S. at 154.



gives rise to probable cause.”
V. DISCUSSION
TheFourth Amendment of the United States Constitutionand Articlel, Section

6 of the Ddaware Constitution, protect individual s from unreasonable searches and
seizures.” Under these provisions, a search warrant may be issued only upon a
finding of probable cause.** A blood draw, absent consent or exigent circumstances,
requires awarrant.'*

Defendant argued that (1) the four corners of the affidavit submitted for a
warrant to draw blood failed to set forth probable cause, and (2) even if the affidavit
is sufficient, the search warrant should be voided because it omitted information in
recklessdisregard of thetruth that invalidates afinding of probablecause. The State
counters that the information in the affidavit was sufficient to establish probable
cause and that, at best, any omission of information was due to mere negligence and
not a reckless disregard for truth. The Court finds that in this case the affidavit
contained reckless omissions. However, when considering these omissions to be
included within the affidavit, the “revised” affidavit adequately alleges facts

evidencing probable cause. Defendant’s motion to suppress is therefore DENIED.

A. Thefour cornersof the affidavit establish probable cause.
Defendant’ s first argument was that the four corners of the affidavit itself did

not establish probabl e cause becauseit contai ned statementsthat weretoo concl usory.

1 9sson v. Sate, 903 A.2d 288, 300 (Del. 2006).

12 qate v. Holmes, 2015 WL 5168374, at *3 (Del. Super. Sept. 3, 2015)
¥ U.S Const. amend. IV; Del. Const. art. 1, § 6.

4 Missouri v. McNeeley, 133 S. Ct. 1552 (2013).
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An affidavit submitted in support of a search warrant application must set forth facts
within its four corners that are sufficient for a neutral magistrate to conclude that
probable cause exists.™ The magistrate must apply a totality of the circumstances
analysisto determine if there is afair probability that the Defendant has committed
acrime.’® In doing so, he or she may make reasonable inferences from the factual
allegations located therein.'” Furthermore, a magistrate's determination of probable
cause must be paid great deference by areviewing court.*

Defendant argues that the reasoning in a Court of Common Pleas decision,
Satev. Cajthaml, ispersuasveandif followed, mandates suppression. That decision
providesthat an officer should explain, inhisor her affidavit, thetestsperformed and
the defendant's performance on each test.’® Defendant argues that Baker, in his
affidavit, did not explain how or why Defendant’ sperformance on each test suggested
impairment. Accordingly, Defendant arguesthat themagistratereviewing thewarrant
application did not have a proper bass to assess Defendant’s performance and
therefore could not have found probable cause.

This Court held at the hearing, without comment on the Court of Common
Pleas' reasoning that the affidavit in Cajthaml is distinguishable from the affidavit
inthe case a hand. Namely, thetotality of the statementsin the affidavitin Cajthaml
withregardtothefield tests, wasthat the officer had Defendant perform field sobriety

> _Lambert v. Sate, 110 A.3d 1253, 1255 (2015) (citing Riverav. Sate, 7 A.3d 961, 966 (Del.
2010)).

16 Rybicki v. Sate, 119 A.3d 663, 669 (2015).

71d. at 668-69.

8 |d. at 668.

¥ Jate v. Cajthaml, C.A.No. 135015136, at *3 (Del. Com. PI. Dec. 16, 2013).
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tests which she subsequently failed.*® There was no mention of a PBT being
administered, which NHTSA field testswere adminigtered, or the individual results
of those tests.

In the case at hand, the statementsin the affidavit contain significantly more
detail, and accordingly are not as conclusory as those in the affidavit at issue in
Cajthaml. Here, the affidavit identified the specific tests that Defendant performed
and allegedly failed. The affidavit at hand also references a PBT reading of .135,
which was not referenced in Cajthaml. Although the affidavit does not state that the
attesting officer wasNHT SA certified, Delaware courtsat every level of thecriminal
justice system have examined such tests on many occasions. Reference in the
affidavit to a failed field sobriety test known to be a NHTSA test is sufficient to
includethat factintheanaysis. Likewise, asworn statement regarding aPBT result
need not include arecital that the devise was calibrated, the officer wastrained inits
operation, or that thewaiting period was observed. Inthe Court'sview, amagistrate
reviewing the affidavit in this case, given the great deference that is due, cannot be

said to have erred in finding probable cause to issue the warrant.

B. Defendant specifically and sufficiently alleged material and reckless
omissions, thuswarranting a reverse-Frank’s Hearing.

The State opposed opening the inquiry through afactual hearing. The Stateis
correctinthat aFrank’ sor reverse-Frank' shearing isnot automatically granted upon
request. Namely, “[t]here must be allegations of deliberate falsehood or reckless
disregard for the truth, and those allegations must be accompanied by an offer of

proof.”?* The specific portions of the warrant affidavit that are clamed to be false

%0 Cajthaml, C.A.N0.135015136, at * 3.

2l Franks, 438 U.S. at 171.



must be identified and be accompanied by a statement of supporting reasons.*
“ Allegationsof negligence or innocent mistake areinsufficient.”** Furthermore, any
challenge to “the veracity of a sworn statement used to procure a search warrant”
must be supported by affidavits, or a satisfactory explanation of their absence. **

Inareverse-Frankssituation, if the“defendant establishes by apreponderance
of theevidencethat thepoliceknowingly andintentional ly, or with recklessdisregard
for the truth, omitted information material to a finding of probable cause, the
reviewing court will add the omitted information to the affidavit and examine the
affidavit with the newly added information to determine whether the affidavit still
givesrise to probable cause.” *

Here, Defendant had very specific challenges and allegations regarding all
three NHTSA standardized tests and the PBT results. The Defendant identified
specific lines in the affidavit that contained allegedly materially false statements.
Defendant specifically identified lines 8, 9 and 10 in the affidavit. Line 8 statesthat
the Defendant failed an HGN test. Defendant arguesthat the officer omitted fromthe
affidavit the fact that test was administered with the use of aflashlight to illuminate
the area, instead of in awell-lit area, whether the officer was properly trained to
administer the HGN test, and that the officer did not follow proper procedures. Line
9 states that the Defendant failed the walk-and-turn test and the one-leg stand tests.
Defendant allegesthat the Officer omitted from the affidavit that hewasnot NHTSA
trained and that he did not comply with the standards for administering those tests.

21d.
21d.
# Del. Super. Ct. Crim. R. 41.

# J9sson, 903 A.2d at 300.



Finally, astoline 10, Defendant allegesthat the officer failed to observetherequired
waiting period for a PBT, which gave a purported reading of .135. The Defendant
argues that the officer omitted from the affidavit the fact that the full fifteen minute
observation period was not observed, and that the device wasnot properly caibrated.
Defendant states that these omissions recklessly disregarded the truth and when
added, compel the Court to disregard those test results and review only the balance
of the information for probable cause.

Furthermore, the Defendant provided a satisfactory explanation, under the
circumstances, as to the absence of any affidavit supporting such dlegations.
Defendant correctly recognized that at the stop, there were only the Defendant and
the two officers. The Defendant was the one being investigated for a DUI offense
and had no specific knowledge regarding NHTSA procedures. While an affidavit
alleging falsities or materially reckless omissions is the gold standard , under the
circumstances of this case, the Defendant adequately supported his request for a
hearing. Thismatter involvesvideo proof of thelength of the observation period, as
well as the procedures used during the field tests. Based on review of the video, the
Defendant specifically alleged material omissions that, if included, would have
compelled amagistrateto deny the warrant based on alack of probable cause. These
specific allegations constituted a sufficient offer of proof. Consequently, the Court
proceeded with the hearing.

C. After ahearing, the Court finds someof the statements within the affidavit
to be misleading because of recklessly omitted information; however, after

10



considering theomissionswhich invalidate some of thefield tests, thereremains
sufficient infor mation in the affidavit for a finding of probable cause.

The reverse-Franks standard of an omission with reckless disregard for the
truth was not defined by the Supreme Court in Franks, and was left to the lower
courts to define®® The Second and Third Circuits have attempted to define the
standard.?” Combining the attempts of both Federal Circuits, the Delaware Supreme
Court articulated the standard as one questioning whether an officer withholds
information that is critical to the probable cause determination that “any reasonable

personwould have known . . . wasthekind of thing thejudge would wish to know.” %

Recklessness isamental state that “involves asubjectiverealization of arisk
of a particular result and a conscious decision to ignore it, but it does not involve
intentional conduct, because one who acts recklessly does not have a conscious
objective to cause a particular result.”® In Delaware, ‘recklessness’ is defined as
“when the person is aware of and consciously disregards a substantial and
unjustifiable risk that the element exists or will result from the conduct. The risk
must be of such a nature and degree that disregard thereof constitutes a gross
deviationfromthe standard of conduct that areasonabl e person would observeinthe

situation.”*® This definition of ‘reckless is used in both the criminal and civil

%1d. at 301.

2d.

% 1d. (quoting United States v. Jacobs, 986 F.2d 1231, 1235 (8th Cir.1993)).
221 Am. Jur. 2d Criminal Law § 127 (emphasis added).

11 Ddl. C. §231(e).
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contexts*® The Superior Court, in State v. Pardo, recognized that in order for
conduct to be considered ‘reckless', an individua must be conscious of a substantial
and unjustifiable risk, where ‘conscious’ is defined as to “subjectively know or
feel.”* Inthe parallel civil application of the definition, recklessconduct amountsto
aconscious indifference.®

The Defendant arguesthat ‘reckless' for Franks purposesisgenerally defined
as“knew or should have known” and that the Court should view the evidence solely
through that lens. 1gnoring the subjective component in that way, however, would
ater the inquiry to one of negligence. When assessing recklessnessin any context,
there is both a subjective portion to the inquiry and objective portion of the andysis.
Namely, the officer must (1) subjectively disregard the falsity of the statements, and
(2) the omitted statement must be objectively important to a magistrate.

Baker’ stestimony makesit clear that he knew and understood that the PBT has
afifteen minute waiting period, and even more critically that if it was not followed,
the result should not be considered valid. Furthermore, it was clear through the
testimony that Baker knew and understood the timing requirements and procedures
for the HGN test yet he did not follow them. This information (i.e. that an officer
representing afail on an objectivetest that the officer knew was not valid or reliable)
Is information that areasonable officer would know a judge would want to know
when making a probable cause determination. It is clear from the record that Baker
knew the information was important, and that he was not completing the exams

accordingto NHTSA standards, yet still choseto not includethat information in the

3 Satev. Pardo, 2015 WL 6945310, at *4 (Del. Super. Nov. 9, 2015). See also Jardel Co.,
Inc. V. Hughes, 523 A.2d 518, 530-31 (1987)(recognizing the subjective nature of the inquiry).

%2 Pardo, 2015 WL 6945310, at * 4.
3 Jardel Co., Inc., 523 A.2d at 530.
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affidavit. Accordingly, his (1) subjective, conscious decision to not disclose these
facts (2) that a reasonable officer would have known a magistrate would want to
know negates the purported result of those field tests in this probable cause
determination.

Following the reverse-Franks standard, the information that was omitted
through arecklessdisregard for thetruth must be included in the consderation of the
PBT and HGN test in order to determine probable cause. Baker’ s knowledgethat he
was not proficient with the HGN would cause any reasonable magistrate to give no
weight to that result. Baker’s understanding that the PBT should not be considered
valid given thelack of therequired observation time, coupled with hisreport that the
PBT wasafal, likewise compelsdisregard of that test’ sresult. While the Court does
not find these omissions to be intentional, not disclosing them in the affidavit
constitutes reckless omissions from the affidavit. It is clear to this Court that the
HGN test and the PBT should not be considered in the probable cause analysis.

However, Baker administered the walk-and-turn and the one-leg stand testsin
amanner that he believed were accurate. When questioned about his understanding
regarding their validity, he testified that he believed these testswere vaidly given
and should qualify as failed field tests. The argument that the Defendant had two
broken legs making the results of the tests invalid is not persuasive to this Court.
Baker questioned the Defendant about hiscurrent occupation asamasonand wastold
he was able to perform that work. Due to the nature of the Defendant’ s occupation,
it was more than reasonabl e to believethat the Defendant was capable of completing
theseexams. At thehearing, when watching thevideo, Defendant’ sgait did not seem
compromised. It also did not seem compromised while hewas performing the tests.

After considering information that should have been included inthe affidavit,

thereisstill sufficient evidence cited to establish probable cause for the blood draw.
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Namely, a failed walk-and-turn test, a failed one-leg stand test, a moderate odor of
alcohol, blood shot eyes, and some-what erratic driving, support afinding of probable

cause without considering the HGN and PBT test results.

V. CONCLUSION
WHEREFORE, for the reasons cited, the Defendant’s M otion to Suppressis

DENIED.
IT 1SSO ORDERED.

[s/ Jeffrey J Clark
Judge
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