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I.  INTRODUCTION

This is an action brought by Plaintiff David Castetter (“Castetter”) against

Defendants, Delaware Department of Labor (the “DOL” or “State”) and W. Thomas

MacPherson (“MacPherson”) involving a claim for financial loss and emotional

distress caused by an alleged intentional interference with an employment contract.

Castetter seeks recovery against the DOL and MacPherson, in his individual

capacity, based on three theories: breach of the covenant of good faith and fair

dealing, detrimental reliance, and fraud.  Presently before the Court are the

Defendants’ motion to dismiss or for summary judgment.  MacPherson requests the

Court to dismiss Counts I and II against him, because he is not a party to the

contract and he did not agree to become personally bound for any contract

negotiated on behalf of the DOL.  MacPherson also moves for dismissal of Count

III because it fails to allege a claim of fraud with the requisite particularity.  DOL

seeks summary judgment in its favor on Count III based on sovereign immunity.

Castetter’s answering brief includes a motion to amend the complaint to add an

additional claim.  For the reasons which follow, the motion to dismiss Counts I and

II against MacPherson is granted, the motion to dismiss Count III against

MacPherson is granted without prejudice to any motion to amend, and the motion

for summary judgment on Count III against the DOL is granted.  Finally, I conclude

that Castetter’s motion to amend his complaint to add a Count IV should be granted.

II.  STATEMENT OF FACTS

On a motion to dismiss the allegations of the complaint must be accepted as
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true.1  For at least the period beginning in the spring and running until the fall of

2000, Castetter was working in a contractual position, involving computer

programming on the mainframe computers of the DOL.  In the spring of 2000,

MacPherson, as Director of the Division of Unemployment Insurance (“UI”), an

agency of the DOL, relayed a verbal job offer to Castetter.  The date to begin work

was one specific term the parties disagreed upon.  MacPherson initially wanted the

start date to be October 1, 2000, while Castetter suggested a start date of November

1, 2000.  A compromise start date of October 16, 2000 was suggested.  Whether

there was mutual assent to this date is at contention between the parties.

Communications between the parties broke down and Castetter was told he would

not be hired as a State employee or as a consultant.  Castetter believes that

MacPherson changed his attitude regarding hiring Castetter because of statements

Castetter made about the UI’s compliance with federal law, or because MacPherson

discovered Mrs. Castetter’s illness.

Castetter spoke with MacPherson’s administrative superior and was told the

issue was resolved and he should contact MacPherson to accept the position.

Castetter did so, nevertheless MacPherson remained hostile and informed Castetter

that he would speak to him after having spoken with his administrative superior.

Within a few days MacPherson contacted Castetter and indicated that the State

Personnel Office would be notified that Castetter had declined the position.  
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On March 7, 2001, Castetter filed the current action.  Recovery is sought

against the DOL and MacPherson, in his individual capacity.  Count I of the

complaint seeks recovery for a breach of the covenant of good faith and fair dealing

incorporated into every Delaware contract.  Count II seeks recovery upon a theory

of detrimental reliance or promissory estoppel.  Count III prays for a judgment

based upon fraud.  The Defendants have filed a motion to dismiss or for summary

judgment, seeking all counts dismissed against MacPherson and summary judgment

in the favor of DOL on Count III.  Castetter’s answering brief included a motion to

amend the complaint.

III.  ANALYSIS

Several issues are presented in these motions: (1) whether personal liability

will attach to MacPherson on an employment contract he negotiated between

Castetter and the DOL; (2) whether Castetter has failed to allege with particularity

all the necessary elements for fraud; (3) whether the DOL is immune from suit

pursuant to the doctrine of sovereign immunity; and (4) whether Castetter may

amend his complaint.  The parties’ arguments are addressed within the discussion

section of each claim.

A.  Motion to Dismiss

A motion to dismiss pursuant to Superior Court Civil Rule 12(b)(6) requires

the Court to determine whether a plaintiff may recover under any reasonably

conceivable set of circumstances susceptible to proof under the complaint.2  A
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complaint cannot be dismissed unless the plaintiff has either failed to plead facts

supporting an element of the claim, or that under no reasonable interpretation of the

facts alleged in the complaint (including all reasonable inferences) could the

plaintiff state a claim for which relief might be granted.3

1.  Personal Liability

MacPherson seeks dismissal of Counts I and II against him because he was

acting within his authority, in his official capacity, and at no time expressed an

intent to assume personal responsibility for a breach of contract.  Castetter asserts

that officials may have personal liability if their actions violate clearly established

rights of other parties which a reasonable competent official would have known, or

if such acts are done with malice or in bad faith.

Certain types of public officials may be held personally liable for tortious acts

that are clearly outside the scope of their authority, or if such acts are done with

malice or bad faith or improper motive.4  The generally recognized rule is that: 

“[a] public officer acting within the scope of his authority and in his
official capacity is generally not personally liable on contracts
executed in behalf of the government.  Where public agents, in good
faith, contract with persons having full knowledge of the extent of their
authority, or who have equal means of knowledge, they do not become
individually liable, unless the intent to incur a personal responsibility
is clearly expressed, even though it is found that through ignorance of
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law they may have exceeded their authority.”5

I accept this general rule as the law to be applied in Delaware.  Here there is

no evidence to support any claim that MacPherson was a party to any employment

contract.  Only a party to a contract can breach the implied covenant of good faith

and fair dealing.6  Accordingly, because MacPherson was not a party to the contract,

his motion to dismiss Counts I and II is granted.   

2.  Particularity Requirement

The second prong of the Defendants’ motion to dismiss seeks dismissal of

Count III against MacPherson based on Castetter’s failure to allege fraud with the

requisite particularity required by Superior Court Civil Rule 9(b).  Specifically,

Castetter failed to allege in his complaint what the false statement of material fact

by MacPherson to him was, or where or when it was made.

The elements of fraud under Delaware law are well established.  A party

claiming fraud must allege: (1) a false representation, usually one of fact, made by

the defendant; (2) the defendant's knowledge or belief that the representation was

false, or was made with reckless indifference to the truth; (3) an intent to induce the

plaintiff to act or to refrain from acting; (4) the plaintiff's action or inaction taken
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in justifiable reliance upon the representation; and (5) damage to the plaintiff as a

result of such reliance.7  While fraud must be alleged with particularity under

Superior Court Civil Rule 9(b), it is only necessary to allege ultimate facts and not

evidence.8  General allegations of fraud are insufficient, but sufficient facts must be

set out to apprise opposing party what fraudulent acts are charged.9  The allegations

must include at least " 'the time, place and contents of the false representations ...

and what [was] obtained thereby.' "10 

Because the claim of fraud, if established, may result in an award of punitive

damages it is important that the defendants be provided with the specifics of the

alleged conduct.11  In Count III of his complaint, Castetter asserts that “MacPherson

knowingly or with reckless indifference made false representations regarding

plaintiff’s hire as a State employee intending to induce plaintiff to leave his existing

employment in order to accept specific State position, which plaintiff did.”12

However, in his answering brief, Castetter contends that the false representation is

contained in paragraph 17 of the complaint, when MacPherson reported to the State
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Personnel Office that Castetter had declined the position.13    

The complaint alleges false representations were made to Castetter to induce

him to leave his existing employment and accept the State position.  The time, place

and contents of the false representations are not alleged.  Since Count III of the

complaint fails to comply with Rule 9(b), it is dismissed as to MacPherson without

prejudice.   

B. Motion for Summary Judgment

Summary judgment is appropriate if, after viewing the record in the light

most favorable to the non-moving party, the court finds no genuine issue of material

fact.14   However, if from the evidence produced, there is a reasonable indication

that a material fact is in dispute or if it seems desirable to inquire more thoroughly

into the facts in order to clarify the application of the law, summary judgment will

not be granted.15  When the facts permit a reasonable person to draw but one

inference, the question becomes one for decision on summary judgment.16  If the

basic facts are not in dispute and point to only one justifiable conclusion, summary
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judgment is appropriate.17  In discharging this function, the Court must view the

evidence in the light most favorable to the non-moving party. In doing so, the Court

will accept as established all undisputed factual assertions made by either party, and

accept the non-movant's version of any disputed facts.18

The doctrine of sovereign immunity was part of the common law at the time

when the State of Delaware was the colonial government of the three lower counties

of Delaware.19  It was established initially by the State’s first Constitution and has

been continued thereafter by successive Constitutions.20  Sovereign immunity is an

absolute bar to any action, whether ex delicto or ex contractu, against the State of

Delaware unless waived by the Legislature.21  Waiver need not be in express

statutory language.22  When the Legislature authorizes the State to enter into a

contract the State implicitly waives the protection of sovereign immunity for breach

of that contract.23  In authorizing an agency of the State to enter into a valid contract,
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“the General Assembly has necessarily waived the State’s immunity to suit for

breach by the State of that contract.”24

The Legislature has expressly authorized the DOL to enter into contracts with

third parties.25  Assuming the facts most favorable to Castetter, the DOL and

Castetter entered into an employment contract.  By entering into such a contract the

State has implicitly waived its sovereign immunity with respect to a breach of

contract claim.  If the evidence shows that the State failed to live up to this

contractual obligation, it should be made to answer for its actions.26  Castetter’s

breach of contract claim cannot be dismissed on the grounds of sovereign immunity.

As to tort liability, the State has retained sovereign immunity unless it insures

against a particular risk and the action in question is done in bad faith or with gross

negligence.27  The State does not currently insure against potential losses as outlined
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by Count III of the complaint.28  Because the State has not obtained such insurance,

it has not waived its sovereign immunity with respect to this issue and Castetter’s

claim for fraud against the State must be dismissed.  Accordingly, notwithstanding

the lack of specificity in Count III, the DOL’s motion for summary judgment with

respect to the tort claim under Count III is barred by the doctrine of sovereign

immunity. 

C. Motion to Amend

Finally, there remains for consideration the motion to amend which was

appended to Castetter’s answering brief.  Rule 15(a) permits amendment of the

pleading, by leave of the Court, and “shall be freely given when justice so

requires.”29  The purpose behind this liberal rule is to encourage the disposition of

cases on their merits.30  It is also well known that an amendment which merely

makes an allegation more specific or changes the legal theory will be allowed and

will relate back to the date of the original complaint.31  This Court, in its sound

discretion, must weigh the desirability of ending cases on their merits with any
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possible prejudice or surprise to the opposing party.32  If the objecting party does

not satisfy the court that the amendment will be prejudicial, then the motion will be

granted.33

The amendment submitted by Castetter seeks to add a fourth theory of

liability based upon intentional interference with a contractual relationship.  This

tort claim asserted in the amended complaint arose out of the conduct, transaction

or occurrence set forth or attempted to be set forth in the original complaint.  The

Defendants’ reply brief merely acknowledges the motion to amend by labeling all

references to the record as the “verified pleading.”34  Because the Defendants’ reply

brief is absence of a demonstration of prejudice, this Court grants Castetter’s motion

to amend the complaint.
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IV.  CONCLUSION

 In conclusion, MacPherson’s motion to dismiss Counts I and II for failure to

state a claim upon which relief may be granted is granted.  MacPherson’s motion

to dismiss Count III for failure to plead fraud with sufficient particularity is granted.

I find that the Department of Labor is entitled to summary judgment on Count III,

because it is protected from this tort claim by the doctrine of sovereign immunity.

Finally, I conclude that Castetter’s motion to amend the complaint is granted.

IT IS SO ORDERED.

/s/ Henry duPont Ridgely                       
President Judge
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