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ORDER
Upon Defendant’s Second Pro Se M otion for
Postconviction Relief - DISMISSED

Consistent with Superior Court Criminal Rule61(d)(1), theProthonotary
referred Defendant’s second motion for postconviction relief for preliminary
consideration. Aspresented below, it plainly appearsfrom the motion and therecord
that Defendant is not entitled to relief, and so, the motion is subject to summary
dismissal.

This motion is barred under several subsections of Rule61(1) because



itistoo late and repetitive, or otherwise procedurally defaulted. The motion alsois
meritless.

Defendant’s conviction and sentence of life in prison as a habitual
offender was affirmed by Delaware' s Supreme Court on May 3, 2000. Defendant
then filed atimely motion for postconviction relief, which was denied on October 17,
2001. In his first motion, Defendant offered several grounds for relief, including
“judicial misconduct,” the court’s failure to instruct the jury on alibi, the court’s
decisionto grant Defendant’ s request to represent himself and ineffective assistance
of appellate counsd.

Although this second motion rambles, Defendant hasrefined hisclaims
somewhat. Now, Defendant focuses heavily onthe court’ s decison not to appoint
standby counsel after Defendant insisted, against the court’s advice, that he be
allowed to represent himself at trial. As mentioned, Defendant’s claim is not new.
He made the same claim, albeit in slightly different words, in his first motion for
postconviction relief.

Under the court’s rules and case authorities, it iswell established that

defendantsare entitled to one direct appeal and one motion for postconvictionrelief.

! Satev. Riley, 2003 WL 1989617, at *1 (D el. Super.); Super. Ct. Crim.

R. 61. See also Jackson v. State, 654 A.2d 829, 832 (Del. 1995)(“ . ..

before a defendant can initiate postconviction relief, he must have

exhausted the direct appeal process, if the latter remains available.”).
(continued...)



Whilethelaw providesways around the one direct appeal - one postconviction relief
format, those ways arelimited. They only work in extreme and extraordinary cases.
Were it not for Rule 61(1)(2) and (i)(4)’s prohibitions against repditive motion
practice, defendants serving long sentences, such as Mr. Bass, would litigate
endlesdly. Repetitivelitigationisaproblemfor at least threereasons. First, it places
an unbearable burden on the court's limited resources. Other litigants need the
court’ s attention. Second, astime passesit becomesmoredifficultto pick upacase's
threads and decide it properly. Also, the people involved in acase are entitled to
repose. Inany event, repetitive litigation is against the rules.

Defendant unsuccessfully tries to avoid the bar against repetitive
postconviction motions by suggesting that his conviction “may be in flagrant
violation of the due process of lav and it may not have been conducted in alogical
and orderly deductive process.” Defendant further claims that he “was deprived of
the opportunity to raise this argument on direct appeal, because the Superior Court’s
recordsaremisleading. .. .” Defendant also allegesthat “relitigation is permittedin

the interest of justice.”

!(...continued)
Cf. Statev. Dickens 602 A.2d 95, 98 (Del. Super. Ct. 1989), aff’'d, 577
A.2d 752 (Del. 1990)(citations omitted)(“ There is no constitutional
obligationfor astate to provide postconviction relief after a defendant
has failed to secure relief by direct review. . .."”).



The court views those daims as an attempt to invoke Rule 61(i)(5),
which allows repetitive motion practice concerning “acol orable claim that there was
a miscarriage of justice because of a constitutional violation that undermined the
fundamental legality, rdiability, integrity or faimess of the proceedings leading to
the. . .conviction.” To establish acolorableclaim, however, Defendant must do more
than allege one in conclusory fashion?

On direct appeal, through counsel, Defendant challenged the decisions
relatingto hisinsistence on self-representation. Moreover, nothingstopped himfrom
raising any other clams. After hisdirect appeal, Defendant had an opportunity to
seek postconvictionrelief, which hedid, and then he could have taken an appeal from
the first motion for postconviction relief’ s denial, which he did not. At this point,
Defendant must do more than merely reiterate his original clams and offer
generalities about injustice.

As mentioned, this motion focuses heavily on the court' s not having
appointed standby counsel. Assuming for present purposes that the decision not to
appoint standby counsel was wrong, that mistake would not have amounted to “a
miscarriage of justice because of a constitutional violation.” Much less would the

error have undermined the fundamentd legality, rdiability, integrity or fairness of

> See, e.g., Younger v. State, 580 A.2d 552, 555 (Del. 1990)(court will
not consider claims made by conclusory statements in postconviction
relief motions).



Defendant’ s trial.

It is beyond reasonabl e dispute that criminal defendants, including Mr.
Bass, do not have a constitutional right to standby counsel.®> At most, Delaware’'s
Supreme Court has expressed a preference tha standby counsel be appointed, when
appropriate. Therefore, conti nuingto assume that the decision not to appoint standby
counsel waswrong, that decision was an abuse of discretion, & worst.* Logically, the
rulecannot be otherwise Theneed for standby counsel isoccasioned by Defendant’s
decisionto reject counsel. If counsd’s help had truly been important to Defendant,
hewould not have declinedit. Inany event, asthe casesrejecting theright to standby
counsel hold, the constitutional concem is that those who wish to be represented by
attorneys in criminal cases shall have them, and those who wish to represent
themselves shall be allowed to do that.

Finally, for the last time, the court will remind Defendant that it tried to

dissuade him and cautioned him that if he persisted the court would not be

® Bassv. State, 760 A.2d 162 (Del. 2000)(defendants have no “right” to
standby counsel). Cf. Hicks v. Sate, 434 A.2d 377, 381 (Del.
1981)(“Delaware courts have in the past followed the practice of
appointing standby counsel for a defendant who elects to proceed pro
se.”).

*  Bassv. Sate, 760 A.2d 162 (Del. 2000)(citing Hicks 434 A.2d at 381).

> Stigarsv. State, 674 A.2d 477, 480 (Del. 1996)(citations omitted)(“It
is for the defendant alone to decide ‘whether in his particular case
counsel isto his advantage.’”).



sympathetic when the predictable happened. But on the day of trid, Defendant was
no more interested in having standby counsel than the court was interested in
appointing one. In Defendant’s own words:

DEFENDANT: Your Honor, | clearly understand that if

[court-appointed counsel ] don't sit by asco-counsel, | have

no problem with that. | understand that if he doesn’t stand

as co-counsel | won't be able to go back on appea as

Ineffective assigance of counsel.
Defendant’ s reason for rejecting co-counsel wasthat he was completely unimpressed
by his court-appointed lawyer. Again, the court recalls Defendant s words:

| know that | possess here today what it takes to win, and

also that | am an innocent man. | have no problem with

dealingwith this court or thisjury. So at thistime, | would

liketo go pro se.
Notwithstandingwhat he saysnow, Defendant wasclarion. Hewantedtogoit alone.

To address Defendant’ sclaim that hewasentitled to standby counsel, the court

has assumed that itsdecision not to appoint standby counsel waswrongand an abuse
of discretion. But actually, the decision was correct, under the circumstances.
Moreover, the fact that Defendant would not listen to the court, coupled with
Defendant’ s later claim that his appellate counsel wasineffective, tendsto show that
Defendant would not have taken standby counsel’ s advice anyway.

Perhaps, Defendant finally appreciates that his insistence on self-

representation was another of the severa bad decisions he made leading to his

predicament. Either way, Defendant has no oneto bl ame but himself forwhereheis.
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Any shortcoming intheway Defendant’ s casewas presented to thejury isattributable
directly to him alone. The courtis satisfied that it plainly appearsfrom the second
motion for postconviction relief and the record of prior proceedings that Defendant
isnot entitled to relief.°

For theforegoing reasons, Defendant’ s second motionfor postconviction
relief i s summarily DISMISSED.” The Prothonotary shall notify Defendant.®

IT 1SSO ORDERED.

Judge

oc. Prothonotary (Criminal Division)

pc. Paul Wallace, Deputy Attorney General
Anthony Figliola, Esquire
Donad Bass, Pro Se Defendant

®  Super. Ct. Crim. R. 61(d)(4).



