IN THE SUPERIOR COURT OF THE STATE OF DELAWARE
IN AND FOR KENT COUNTY
ALISA MOORE,
Plaintif, . CA.No. 02C-09-027 WLW
V.

NANCY FAN, M.D. and WOMEN
TOWOMEN OB/GYN ASSOC.,

Defendants.
Submitted: May 7, 2004
Decided: May 20, 2004
ORDER
Upon Defendants' Motion to Preclude Reference

to the Doctrine of Continual Medical Negligence.
Granted.

Mary E. Sherlock, Esquire of Brown Shiels Beauregard & Chasanov, Dover,
Delawareand A. Richard Barros, Esquireof BarrosM cNamaraMalkiewicz & Taylor,
Dover, Delaware, attorneys for the Plaintiff.

Jeffrey M. Austin, Esquire and Diane M. Andrews, Esquire of Elzufon Austin
Reardon Tarlov & Mondell, P.A., Wilmington, Delaware, attorneys for Defendants.

WITHAM, J.
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Introduction
Before this Court is Defendants’ motion precluding Plaintiff fromrelying on
a cause of action for continuous negligent medical treatment. Plaintiff opposes the
motion. Because Plaintiff failed to allege continuous negligent medical treatment
with particularity, Defendants’ motion isgranted.
Background
Plaintiff AlisaMoore sought treatment from Defendant Nancy Fan, M.D., for
ongoing pain and complications from endometriosis. Dr. Fan tried vaious
treatments, including monthly injections of Lupronfrom January 7, 2000, to June 29,
2000. Following the series of Lupron injections, Dr. Fan prescribed Depo-Provera
injections to be given once every three months. In November 2000, Ms. Moore
experienced health problemsallegedly as aresult of the Depo-Provera. Defendants
contend that the Depo-Provera injection was given on August 1, 2000. However,
Plaintiff argues the injection was given on September 21, 2000. The date of the
injection isimportant to determine whether Ms. Moore’ s action, filed on September
18, 2002, istimebarred.
Based upon a review of Ms. Moore's medical records and other evidence
availableto the Court, it isunclear when Dr. Fan gave Ms. Moore the Depo-Provera
injection. This Court previously concluded that thereis afactual dispute asto when

the injection was given which must be decided by the jury, not by the Court.

! The Statute of Limitations for medical malpractice claims is established in 18 Del. C. 8
6856 as two years from the date of the injury.
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However, Plaintiff now contends that her Amended Complaint alleges
continuous negligent medical treatment as a cause of action and, thus, the action
would not be barred even if the injection was given on August 1, 2000, because Dr.
Fan continued her allegedly negligent treatment by prescribing Depo-Provera on
September 21, 2000. According to Plaintiff, the statute of limitations would have
started to run on September 21, 2000, and her action would be timely regardless of
thedate of theinjection. Plaintiff does not dispute thetwo year statute of limitations,
but ssimply argues that the | ast negligent act occurred on September 21, 2000.

Defendant asserts that Plaintiff failed to allege the continuous negligent
treatment cause of action with particularity, and thus the action must be barred.
Further, Defendant contends that even if the cause of action was alleged with
particularity, the writing of a prescription which was never filled is not sufficient to
qualify asthelast act i n the negligent continuum.

Discussion

TheDelaware Supreme Court first recognized acauseof action for continuous
negligent treatment in Ewing v. Beck.? In Ewing, the Court stated that such aclaim
must assert a continuous course of improper examination or treatment that was
substantially uninterrupted. The Court held that the plaintiff must allege with

parti cul arity acontinuous course of treatment over afiniteperiod of time? The Court

2520 A.2d 653, 664 (Del. 1987).

®1d. at 665.
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went on to state that “the facts in the records must establish that the treatment was
inexorably related so as to constitute one continuing wrong.”* Further, the Court
held:

[W]hen the cause of action is for continuous negligent medical
treatment, the “date upon which such injury occurred” isthe last act in
the negligent medical continuum. Therefore, if aplaintiff hasacause of
actionfor continuousnegligent medical treatment and that fact becomes
known withintwo yearsof an act inthealleged negligent continuum, the
statute of limitationsbeginsto run for two yearsfrom the last act in the
negligent continuum prior to the point in time when the plaintiff has
actual knowledge of the negligent course of treatment or in the exercise
of reasonable diligence could have discovered the negligent course of
treatment.’

In Ewing, Dr. Beck treated the decedent, William Ewing, for bladder cancer from
1974 until Mr. Ewing’ sdeath in 1980. Despite allegations of long term treatment by
Dr. Beck for Mr. Ewing's bladder cancer, the Court still found that the complaint
failed to “demonstrate the type of interrelationship that can fairly be construed as
asserting a continuum of negligent medical treatment.”®

In Bissell v. Papastavros’ Associates Medical Imaging, the court found that

Plaintiff’s complai nt alleged continuous negligent treatment with particul arity.” In

“Id. at 664.
5|d. at 663.
5 |d. at 665.
7626 A.2d 856, 864 (Del. Super. Ct. 1993).
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Bissell, the allegation made in the complaint was that a mammogram taken in 1938
was misinterpreted when originally read and was again misinterpreted when read in
1989inconjunctionwithal1989 mammogram. Plaintiff’scomplaint showed that two
mammograms were taken, one in 1987 and another in 1988. The 1988 report
indicated that it was compared to the 1987 report. The complaint also indicated that
a1989 mammogram was compared to the 1988 mammogram. In addition, affidavits
showed that the standard is to compare older mammograms to more recent ones.
Thus, the court concluded that the teststhemsel ves established a continuum and that
because the two allegedly negligent acts, misreading the 1988 mammogramin 1988
and then again in 1989, related to the same condition, the early detection of breast
cancer, the compl aint sufficiently established continuousnegligent medical treatment.

Thequestion beforethisCourtiswhether the Plaintiff’ scomplaintalleged with
particularity a cause of action for continuing negligent medical treatment. In her
amended complaint, Ms. Moore alleges that Dr. Fan diverted from the acoceptable
standards of medical care on September 21, 2000 when she administered, or ordered
to be administered, an injection of Depo-Provera to Ms. Moore The complant
makes reference to Dr. Fan’s failure to advise Ms. Moare of the risks of Depo-
Provera “at any time during her treatment of Alisa Moore,” but only identifies a
specific negligent act - the administering of the Depo-Provera. At no point doesthe
amended complaint indicate that Dr. Fan committed any other negligent acts or that
she negligently treated Ms. Moore on any date other than the date the injection of
Depo-Proverawas actually administered, whether it was August 1, asthe Defendants
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allege, or September 21, as Ms. Moore alleges. Thus, Dr. Fan could not have been
on noti ce a the time the amended complaint was filed that Ms. Moore would assert
continuing negligent medical care as acause of action in this case
Conclusion

Therefore, because a cause of action for continuous negligent medical
treatment must be alleged with particularity, and the Plantiff has failed to do so,
Defendants’ motion to preclude the Plaintiff from asserting a cause of action for
continuous negligent medical treatment is granted.®

IT1SSO ORDERED.

/s William L. Witham, Jr.
J.

WLW/dmh
oc. Prothonotary
xc:  Counsel

File

® Because the Plaintiff’ s complaint did not allege continuing medical negligence with
particularity, itisnot necessary for the Court to address whether the writing of a prescription was
an*“ act” as contemplated by the Supreme Court in Ewing.
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