IN THE SUPERIOR COURT OF THE STATE OF DELAWARE

IN AND FOR NEW CASTLE COUNTY
STATE OF DELAWARE,
V. Def. 1.D. No. 0208012184

THOMAS GRAHAM.

Defendant,

N N e N N N N N

Date Submitted: May 3, 2004
Date Decided: July 29, 2004

Upon Consideration of Defendant’ s Motion for Postconviction Relidf.
DENIED in part and SUMMARILY DISMISSED in part.

ORDER

This 29" day of July, 2004, upon consideration of the Motion for
Postconviction Relief brought by Defendant, ThomasGraham, it appearsto theCourt
that:

1. Mr. Grahamwas charged and convicted by ajury of Aggravated Menaang,
Possession of a Deadly Weapon During the Commission of aFelony (“PDWDCF’)
and Sexual Harassment. He was sentenced to three (3) years and six (6) months
Level V, followed by various levels of probation. On March 19, 2004 the Supreme
Court of Delaware affirmedthe conviction and sentence. Mr. Graham now bringshis

first motion for postconviction relief pursuant to Delaware Superior Court Criminal



Rule 61 (“Rule 61").!

2. Mr. Grahamraisesthreegroundsfor relief, all three of which areineffective
assistance of counsel claims. In hisfirst clam heassertsthat hiscounsel should have
moved to suppress the weapon in the alleged offenses because it was not in his
possession at the time of the arrest, nor were any fingerprints found on it. In his
second claim, Mr. Graham contends that his counsel improperly failed to object at
trial when the state presented the weapon to the witnesses and asked the witnessesiif
they had seen the weapon without first authenticatingit. Accordingto Mr. Graham,
thisresulted in averdict of guilty on the second weapons-related charge. Histhird
claim statesthat his counsel wrongfully agreed withthe prosecution that two victims
saw Mr. Graham with aweapon when thisfact was not established in any of the pre-
trial proceedingsor at trial. Finally, Mr. Graham states that these grounds were not
raised on appeal because hiscounsel failed to attach aten-page document of “points’
that Mr. Graham had prepared, which would have caused a different outcome.

3. The Court must apply the procedural bars of Rule 61 before reaching the
merits of the claims? When a defendant raises a colorable claim of ingfective

assistance of counsel, however, the procedural bars are inapplicable because there

'DEL. SUPER. CT. CRIM. R. 61 (2004).
2Younger v. State, 580 A.2d 552, 554 (Del. 1990)(citation omitted).
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may be “a constitutional violation that undermined the fundamental legality,
reliability, integrity or fairness of the proceeding.”® In order to succeed on an
ineffective assistance of counsel claim, a defendant must show both: (1) “that
counsel’ s representationfell below an objective standard of reasonableness,” and (2)
“that thereisareasonabl e probability that, but for counsd’ sunprofessional errors, the
result of the proceeding woul d have been different.”* Thereisastrong presumption
that the legal representation was professionally reasonable.”

4. Rule 61(d)(4) provides that a clam may be summarily dismissed if “it
plainly appears from the motion for postconviction relief and the record of prior
proceedings in the case that the movant is not entitled to relief .. .”° Mr. Graham's
argument that his counsel did not atach the ten-page document of “points’ to his
appeal iswithout merit; the record plainly showsthat thisis not true. The document
Mr. Grahamrefersto is attached to his appellate brief. Furthermore, Mr. Graham'’s
counsel describes the document in the brief itself: “[a]ttached to this brief are ten

pages of information the defendant wishesthe Court to consider. Althoughtherewas

®DEL. SUPER. CT. crIM. R. 61(i)(5)(2004).

“Srickland v. Washington, 466 U.S. 668, 688, 694 (1984).

°*Flamer v. State, 585 A.2d 736, 753-54 (Del. 1990)(citations omitted).
®DEL. SUPER. CT. cRIM. R. 61(d)(4)(2004).
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some repetition of thoughts, it was deemed prudent that all of the documents be
presented.”” Consequently, Mr. Graham'’ sineffective assigance of counsel clamto
thisextentisSUMMARILY DISMISSED.

5. Mr. Graham’ sremaining groundswereall raised in the af orementioned ten-
page document of “points.” The Court will address these claims on the merits® Mr.
Graham’ sfirst two claims deal with the knife that was entered into evidence and that
formed the basis of the PDWDCEF charge. First, he allegesthat his counsel failed to
file a motion to suppress the weapon used to commit the offenses. Second, Mr.
Graham contendsthat hiscounsel improperly asked thewitnessestoidentify theknife
before it was authenticated and admitted into evidence. When an item of evidence
is alleged to be the actual evidence used to commit a crime, such as the knife in the
case sub judice, it must be authenticated as a condition precedent to admissibility.®
Under Rule 901(a) of the Delaware Rules of Evidence, the requirement of
authentication*”is satisfied by evidence sufficient to support afinding that the matter

in question is what its proponent claims.”*® The State must also account for the

’See Motion for Postconviction Relief.

A defendant cannot raiseineffedive assistance daimson direct apped to the state Supreme
Court. DEL. SuPR. CT.R. 8(2004).

°DEL. R. EvID. 901(a) (2004). See also Demby v. Sate, 695 A.2d 1127, 1131 (Del. 1997).
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“careful custody of evidence from the moment the Stateisin receipt of the evidence
until trial.” **

6. The State clearly met its burden of authenticating theknifethat Mr. Graham
alegedly used to threaten thevictims.* Before the knife was entered into evidence,
it was identified by two victims of the purported crime, who personally saw Mr.
Grahamwith theknife, and Officer Andrew Poulos, Jr., whoretrieved the knife from
the bush next to where Mr. Graham was standing at the time of his arrest.’* This
evidence is more than sufficient to show that the knife was “what its proponent
claim[ed],” namely, the weapon on which the PWDCF charge was based. And,
contrary to Mr. Graham’ s argument that the knife was improperly presented to the
witnesses before it was authenticated, having witnesses identify the evidence is
precisely how evidence is authenticated. The Court will not entertain claims of
ineffective assistance that are conclusory and unsubstantiated.”* Therefore, Mr.

Graham'’ ssecond ground for rdief isDENIED.

Beyv. State, 402 A.2d 362, 364 (Del. 1979)(quoting Tatman v. Sate, 314 A.2d 417 (Del.
1973)).

?DEeL. R. EVID. 901(a) (2004). See also Demby, 695 A.2d at 1131.
3D.1. 22 (February 20, 2003 trial transcript) at 60, 74, 106.

1See Satev. Brittingham, 1994 WL 750341, at *2 (Del. Super.)(“It is settled Delaware law
that allegationsthat are entirely conclusory are legally insufficient to proveineffective assistance of
counsel.”)(citations omitted).



7. The “chain of custody” requirement of authentication also has been met.
“Delaware’s chain of custody law requires that the State authenticate the evidence
proffered and eliminate the possibilities of misidentification and adulteration, not to
an absolute certainty, but simply asamatter of reasonable probability.”*> One of the
victims observed Mr. Graham throw the knife into a bush before the police arrived
at the scene.”® Officer Poulos testified that he located the knife in a bush about ten
feet away from where Mr. Grahamwas handcuffed.” According to Officer Poulos,
helogged the knifeinto the police evidenceroom immediately after theincident and
recovered it from the evidence room on theday of thetrid.*® The*“chain of custody”
Is established through thetestimony of the seizing officer and the packaging officer
which, in this case, are one and the same.® And the record also reflects that Mr.
Graham'’s counsel conferred with him to “explain the process’ before the knife was

admittedinto evidenceat trial *° Thereisnoindication that thisprocesswasimproper

*Demby, 695 A.2d at 1131 (citing Tatman, 314 A.2d at 418).
|d. at 75-76

D.l. 22 at 106. Thiswas the same bush into which the victim saw Mr. Graham throw the
knife. 1d. at 75-76.

¥|d. at 107.

DEL. CoDE ANN. tit. 10, § 4331 (2003). (The*“chain of custody” statute). See Demby, 695
A.2d at 1131.

?D.l. 22 at 108.



and, infact, thetestimony of record supportsthe admission of theknifeinto evidence.
Therewasno basisuponwhichtofileamotionto suppress. Therefore, Mr. Graham's
allegationof attorney error isunsubstantiated and, consequently it must be DENI ED.

8. Finally, Mr. Graham argues that his counsel wrongfully agreed with the
prosecuti on that two victims saw him with aweapon when it was not established at
any of the pretrial proceedingsor at trial. The undisputed evidence of record shows
that two victims did see Mr. Graham with aknife. Thisissue turned on the jury’s
determination of these witnesses credibility, whichiswell withinitsdiscretion.?* It
plainly appears from the motion and the record that Mr. Graham is not entitled to
relief on histhird ground, therefore, itisSUMMARILY DISMISSED.?

9. Based on the foregoing, Mr. Graham'’s motion for postconviction relief is
DENIED in part and SUMMARILY DISMISSED in part.

IT 1SSO ORDERED.

Judge Joseph R. Slights, 111
Original to Prothonotary

“'See Smithv. Sate, 669 A.2d 1, 6 (Del. 1995)(“ Thejury isthe soletrier of fact and iswhally
responsiblefor determining the credibi lity of witnesses.”)(citing Robertson v. State, 630 A.2d 1084,
1095 (Del. 1993).

?DEL. SUPER. CT. CRIM R. 61(d)(4) (2004).
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