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Dear Counsel:

Thisis my decision on Defendant, Daniel Wien’s Motion to Dismiss, Motion to Compel,
Motion to Compel/Writ of Mandamus and Motion in Limine. For the following reasons,
Defendant’s Motion to Compel expert witness information pursuant to Super. Ct. Crim. R.
16(a)(1)(E) is granted. Defendant’s Motions to Dismiss and to Compel/Writ of Mandamus are
denied. Asto Wien'sMotionin Limine, an evidentiary hearing will be held on May 24, 2004.

STATEMENT OF THE CASE

Defendant, Daniel Wien (“Wien”) was indicted by Grand Jury on October 9th, 2003 of 3

countsof “intentionally or knowingly conduct[ing] or maintain[ing] any activity inawetland without

apermit” in violation of 7 Del. C. § 6604 of the Wetlands Act, penalty as provided in 7Ddl. C. 8§



6617. The languageof the 3 countswas supplemented by superseding indictment on December 15,
2003. The violations were discovered on April 24th and 25th of 2003 when Officer Costello, an
enforcement agent for the Department of Natural Resources and Environmental Control (“the
DNREC”), inspected Wien's property. Allegedly, Wien constructed a wall of concrete bags and
dumped two truck loads of fill on hisland.

7 Del. C. § 6604 provides:

(a) Any activity in the wetlands requires a permit from the Department except the

activity or activities exempted by this chapter and no permit may begranted unless

the county or municipality having jurisdiction has first approved the activity in

question by zoning procedures provided by law.
7 Del. C. 8 6603(a) provides:

(@) "Activity" means any dredgi ng, draining, filling, bulkheading, construction of any kind,

including but not limited to, construction of apier, j tty, breakwater, boat ramp, or mining,

drilling or excavation.
7 Del. C. § 6617 isthe penalty provision, providing:

() Any person who intentionally or knowingy violates any rule, regulation, order,

permit condition or provision of thischapter shall befined not lessthan $500 or more

than $10,000 for each offense. Continuance of any activity prohibited by this chapter

during any part of aday shall constitute aseparate offense. Any personfound guilty

of violating any cease and desist order of the Secretay shall be fined for each

offense, starting from the date of receipt of the order. The Superior Court shall have

jurisdiction of offenses under this subsection.

Wien has filed severd motions in this case In a Motion to Dismiss, he challenges the
constitutionality of the Wetlands Act, claiming that 7 Del. C. 88 6604 and 6603 are constitutionally
overbroad and vague. Hehasalsofiled aMotionin Limineto suppressevidencegathered by Officer
Costello on January 24th and 25th on the basis that he violated the requirements of the act by not
providing written notice before searching Wien's land, asis required by 7 Del. C. § 6616. Asa

result, Wien claims the search was made in violation of the Fourth Amendment, as applied to the
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states through the Fourteenth Amendment, and of Article 1, 8§ 6 of the Del aware Congtitution. In
addition, Wien has made a Motion to Compel the State to provide information regarding a State’'s
expert witness, Dr. William Meredith (“Meredith”) of the Division of Fish and Wildlife pursuant to
Superior Court Criminal Rule 16(a)(1)(E). Heisaso, inaMotion to Compel/ Writ of Mandamus,
requesting an order that woud require the DNREC (and the Office of the Attorney General) to
permit inspection of certain records under the Freedom of Information Act (FOIA). Beginningwith
the constitutional issues, the Court will address each issue in turn.
DISCUSSION

A. Overbreadth

A statute is unconstitutionally overly broad if it tends to regulae or punish condud that is
constitutionally protected, whether directly or incidentally. Suchalaw “isvoid onitsfeceif it‘does
not aim specifically at evilswithinthe allowable areaof [government] control, but. . . sweepswithin
itsambit other activitiesthat constitute an exercise’ of protected expressive or associational rights.”
LaurenceH. Tribe, American Constitutional Law 1022 (2d ed. 1988), quoting, Thornhill v. Alabama,
310 U.S. 88, 97 (1940). “Inafacid challengeto the overbreadth .. . of alaw, acout’sfirsttask is
to determine whether the enactment reaches a substantial amount of constitutionally protected
conduct. If it doesnot, then the overbreadth challenge must fail.” Village of Hoffman Estates v.
Flipside, Hoffman Estates, Inc., 455 U.S. 489, 494 (1982).

Traditionally, the United States Supreme Court has only entertained facial® challenges for
overbreadth when addressing conduct protected by the First Amendment. In caseswherealaw is
overly broad without affecting freedom of expression, the Court will generally construe the law to

the point where it can be constitutiondly applied. As LaurenceTribe putsit:



[T]he usual approach of constitutional adjudication — gradually cutting away the
unconstitutional aspectsof astatute by invalidating itsimproper applicationscase by
case—doesnot respond aufficientlyto the peculiarly vulnerable character of activities
protected by thefirst amendment. For an ‘overbroad’ law of the sort described here

“hangs over [peopl€e | heads like a sword of Damocles.’

Tribe, supraat 1023, quoting, Arnett v. Kennedy, 416 U.S. 134, 231 (1974) (Marshall, J., dissenting).

TheU.S. Supreme Court has, however, at |east on one occasion voided astatuteinitsentirety
for overbreadth when the protected constitutional conduct being unduly limited was not a freedom
of expression, but wasinstead the right to travel. See Aptheker v. Sec’y of State, 378 U.S. 500
(1964).2 In addition, the Delaware Supreme Court has found a criminal statute governing driving
under the influence to be unconstitutionally overbroad. See Sate v. Baker, 720 A.2d 1139 (Ddl.
1998) (finding 21 Del. C. § 4177(a)(5) was unconstitutionally overbroad whenit relieved the Stae
from proving adefendant’ s alcohol content was .10 or greater while driving; 8 4177(a)(5) required
only that a person’s blood alcohol level be 0.10% or greater within 3 hours of driving). Thus, itis
not unheard of for afacia challenge to a statute to succeed if that statute reaches constitutionally
protected conduct other than those activities protected by the First Amendment.

In this regard, the first business of the Court is to determine whether the Wetlands Act
regul ates constitutionally protected activity and, if so, what isthe nature of that activity. Defendant
claimsthat the constitutionally protected activity being threatened by the Act isthe riparian right of
access to the waterways. Whileit istruethat riparian rights are “a distinct dass of property rights
that include the right of access to the navigable portion of a waterway,” property rights are not
constitutionally protected activity. Collazuol v. Tulou, 1996 WL 658966, at *6 (Del. Super. Ct.),
citing, City of Wilmington v. Parcel of Land, 607 A.2d 1163, 1168 (Del. 1992). Constitutionally

protected conduct includesthose activities which are asserted in the United States Constitution or

Bill of Rights (or Delaware State Constitution and Delaware Bill of Rights) as affirmative rights,
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such astherightsto vote and to freedom of speech, religion and association. It alsoincludesrights
recognized by the judiciary as liberty rights through the application of the substantive due process
protectionsinherent in the Fifth and Fourteenth Amendments. In addition, there are other various
and sundry personal rights carved from the “shadows’ of other amendments. See Tribe, supra at
1304 - 1435 for adiscussion of the “Rights of Privacy and Personhood.”

A person does have a common law right to exercise control over that property which he
owns; however, this control is not absolutewhere government is concerned and where semi-public
property, such as a waterway is concerned. Property rights are addressed constitutionally at that
place where the need for government action to provide for the public welfare intersects with private
interestsprotected at common law. Onerecognized analysisfor resolving aconflict of governmental
rightsand of individual property rightsisto apply atest to determineif there has been ataking under
the Fifth Amendment, and, if so, if compensation isin order. This provides a remedy to protect
individual rights An overbreadth analysis would not be germane in this context.

In City of Wilmington v. Parcel of Land Known as Tax Parcel, 607 A.2d 1163, 1168 (Dd.
1992), the Delaware Supreme Court found, “[t]he foreshore, that portion of riparian property which
fronts a navigable river, ‘is a distinct class of property right in tidal waters and is capable of
independent ownership.”” Quoting, State ex rel. Buckson v. Pennsylvania R.R. Co., 228 A.2d 587,
598 (Del. Super. Ct. 1976), aff'd, 267 A.2d 455 (Del. 1969). The Court daborated that those
riparian rightsincluded “the right to wharf out directly from the foreshore to the bulkhead line and
the right to have free access to the navigable portion of ariver.” City of Wilmington, 607 A.2d at
1168, citing, Harlan & Hollingsworth Co. v. Paschall, 5 Del. Ch. 435, 456-57 (1882). In City of

Wilmington, the City condemned some acres of land adjacent to the Christinariver for the purposes



of expanding the Port of Wilmington without compensating the owner for the taking of itsriparian
property rights. There, the Court found that the State “*cannot [directly] take [riparian rights
attached to] private property for public use without [just] compensation,”” such that an award of
compensation for acomplete and direct taking must also separatdy take into consideration the loss
of ariparian right of access. Id. at 1169, quoting, Bailey v. Philadel phia, Wilmington and Baltimore
RR. Co., 4 Harr. 389, 397 (D€l. Ct. Err. & App. 1846). It also noted, however, that “[i]t is well
settled that the State possesses the power to regulate or restrict private riparian property rights for
public purposes without the payment of compensation.” City of Wilmington, 607 A.2d at 1168.

In another case, Collazuol v. Tulou, 1996 WL 658966 (Del. Super. Ct.), the Superior Court
addressed a fact pattern Smilar to the caseat bar, in that it involved a statuterequiring a permit for
activitiesin designated wetlands. The appellantsin Collazuol were denied apermit to build afoot
bridge by the DNREC and alleged upon appeal from the Board decision that the regulation, 7 Del.
C. 86604, impermissibly abridged their riparian right of access. Pointing out that the State hasthe
power to restrict private riparian rights, the Collazuol Court continued, “[t]o the contrary, . . . a
property owner who desires to build a structure over wetlands to access aboat may do so, provided
that the owner has applied for apermit, the structureisfairly evaluated under the six statutory factors
..., and the DNREC approvesthe application.” 1996 WL 658966, at *9. Here, asin Collazuol, the
DNREC is not placing atotal restriction upon access to waterways.

In conclusion, 7 Del. C. 8 6604 is not void for overbreadth. It sweeps within its purview
activity the government may legitimately regulate, i.e. a property owner's rights as regards their
activity near or on and their access to apublic waterway. Such rightsare adequately protected the

takings clause of the Constitution.conduct. The Court finds also that there has not been ataking that



requires any compensation in the circumstances of this case. The State may restrict riparian rights
without providing compensation. See Ohio Oil Co. v. Indiana, 177 U.S. 190, 210-11 (1900) (finding
that to the extent an owner of land has a property interest in natural gas unde it, the state may
regulatehisaccessto that gasin order to prevent destrucion of the common property in theinterest
of the common owners; in such a case the state need not provide compensation.) In addition, the
State has provided for a comprehensive permit scheme which does not completely prohibit the
building of structures on wetlands.
B. Vagueness

If, asinthiscase, the enactment implicates no constitutionally protected activity, “[t]he court
should then examine the facid vagueness chdlenge and . . . should uphold the challenge only if the
enactment isimpermissibly vaguein all of itsapplications.” Village of Hoffman Estatesv. Flipside,
Hoffman Estates, Inc., 455 U.S. 489, 494-5 (1982). When the vagueness challenge doesnot involve
activity protected under the First Amendment, the statute must be examined “*in thelight of thefacts
of thecaseat hand.”” Id., at 495 n.7, quoting, U.S. v. Mazurie 419 U.S. 544, 550 (1975). ThusWien
must confine his argument to the factsand circumstances of this case. Sate v. Sailer, 684 A.2d
1247, 1249 (Ddl. Super. Ct. 1995). If the defendant’s activity is clearly proscribed by the statute,
then he cannot challengeit for vagueness asit is applied to others. Village of Hoffman Estates, 455
U.S. at 495. Defendant must prove that the statute is vague, “‘not in the sense that it regquires a
person to conform hisconduct to an imprecise but comprehensible normative standard, but rather
in the sensethat no standard of conduct is specified at all.”” Id. at 495 n.7, quoting, Coates v. City

of Cincinnati, 402 U.S. 611, 614 (1971).



A statuteissaid to be so vague asto viol ate due process when “ men of common intelligence
must necessarily guess at its meaning and differ asto itsapplication.” Connally v. General Constr.
Co., 269 U.S. 385, 391 (1926). In accordance with due process requirements, alaw must give a
person fair warning of what it is he must avoid and it must contain a standard suffident that it will
not be enforced in an arbitrary and discriminatory manner by law enforcement officials. This
standard was set out in more el aborate detail in Grayned v. City of Rockford, 408 U.S. 104, 108-109
(2972):

It isabasic principle of due process that an enactment is void for vagueness if its

prohibitions are not clearly defined. Vague laws offend several important val ues.

First, because we assume that man is free to steer between lawful and unlawful

conduct, we insist that laws give the person of ordinary intelligence a reasonable

opportunity to know what is prohibited, so that he may act accordingly. Vague laws

may trap the innocent by not providng fair warning. Second, if arbitrary and

discriminatory enforcement isto be prevented, laws must provide explicit standards

for thosewho applythem. A vaguelaw impermissibly delegatesbasic policy matters

to policemen, judges, and juriesfor resolution on an ad hoc and subjectivebasis, with

the attendant dangers of arbitrary and discriminatory application.

Inthe case at bar, Defendant Wienis accused of three counts of “intentionally or knowingly
conduct[i ng] or maintain[ing] any activity [as defined by 7 Del. C. § 6603(a)] in awetland without
apermit from Department of Natural Resources, in violation of Title 7, Section 6604 . ...” Grand
Jury Indictment at 1-2. 7 Del. C. 8§ 6603(a) defines “activity” as “any dredging, draining, filling,
bulkheadi ng, construction of any kind, including but not limited to, construction of a pier, j etty,
breakwater, boat ramp, or mining, drilling or excavation.” Wien claimsthat 88 6604 and 6603(a),
in concert, create an unconstitutionally vague standard because the terms, “dredging, draining,
filling, bulkheading, or construction” areundefined and that the modifyingphrases* of any kind” and

“including but not limited to” broaden the scope of activities covered so asto make it unclear to a

landowner exactly what activity isprohibited. Section 6604, saysWien, does not provide sufficient
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notice for due process purposes and places too much unfettered discretion in the hands of law
enforcement authorities.

1 Discretion of Agency Officials

The best place to begin the analysis of the language of 88 6604 and 6603(a) isto review the
purpose of the Wetlands Act, Chapter 66 of Title 7. “The degree of vagueness that the Constitution
tolerates. . . dependsin part on the nature of the enactment.” Village of Hoffman, 455 U.S. at 498.
Thus, the purpose as stated in 7 Del. C. § 6602° demonstrates that “the preservation of the coastal
wetlandsis crucial to the protection of the natural environment of [the State’s] coastal areas’ and
that it isthe declared “public policy of this State to preserve and protect the productive public and
private wetlands and to prevent their despoliation and destruction consistent with the historic right
of private ownership of lands.” (Emphasisadded.) In conformity with this purpose, the legislature
has delineated that no activity may be conduded in a wetland without a permit.

Thelegislature has delegated tothe DNREC the power to designate and inventory wetlands,
grant or deny permits for activity on those wetlands, and to adopt regulations consistent with the
provisions of the enabling statute. SeelnreDep’t of Natural Res and Envtl. Control, 401 A.2d 93,
94, 96 (Del. Super. Ct. 1978). “[A]s Article |l, s. 1 of the Delaware Constitution recites, it is
recognized that the legislature may declare policy and announce legidlative principles . . . but
delegateto an administrative body the authority to goply those principlesin factud situations. . . .”
Id. a 95. Indetermining whether alegislative grant of power to an administrative agency givestoo
much “unguided and uncontrolled discretionary power” to administrators, a court must look to
whether there are * adequate safeguards and standards to guidediscretion.” Atlantis| Condo. Ass'n

v. Bryson, 403 A.2d 711, 713 (Del. 1979). In Atlantis, the Court upheld the validity of the Beach



Preservation Act of 1972 despite the fact that it found the act did not have precise standards to
control administrative discretion. The Court noted:
Where it is not feasible for the General Assembly to supply precise statutory
standards without frustrating the purposes of the legislation, the presence of
procedural safeguards may compensate substantially for thelack of precise statutory
standards. The preciseness of the statutory standards will vary with both the
complexity of the area at which the legidation is directed and the susceptibility to
change of the areain question.
Id. (Citations omitted.).
Thestatutein questionin Atlantiswassimilar tothe WetlandsAct inthat it gavethe DNREC
the authority to preserve and protect the beaches of the state. Id. at 714. Atthattime, 7 Del. C. 8
6803(c) provided, “No substantial changein the existing characteristics of any beach shall be made
without prior written approval of the Department.” 1d. The DNREC, pursuant to thisauthority, had
adopted regulations governing the issuance of permitsfor certain beach construction. Id. at 715.
In finding that thoseregulations provided the necessary standard which tended to “ circumsaibe the
broad administrative discretion given to the DNREC in the Act,” the Court stated:
Although the Act does not specify what constitutes a “substantial change” in the
characteristicsof abeach, the DNREC’ sregulationsdefinea“ substantial change” to
include*the erection of any permanent or semi-permanent structure.” That definition
is well within the apparent intent of the General Assembly to prevent unrestricted
devel opment of beaches and “to effectuate an equitable bal ance between utilization,
conservation and protection of this resource consistent with sound ooastal
engineering principles.”
Id. at 716, 715 (citations omitted).
Thus, asto thisissue, the Court finds, a due process challenge on the basis that a statuteis
so vague that it “impermissibly delegates basc policy maters to policemen, judges, and juries’ is
inapplicablein acase such asthis one wherethe authority del egated isinvested in an administrative

agency and its officers. Such officers have broader discretion to decide policy matters. In addition,

the Wetlands Act has sufficient safeguards to ensure that the power of the Secretary and the Board
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islimited. SeelnreDep’t of Natural Res. and Envtl. Control, 401 A.2d 93 for adiscussion of the
limitations on the power of theBoard and the Secretary in administering the Wetlands Act. That
Court noted that when discretion at the administrative level involves “the exercise of the police
power, i.e. the protection of public morals, health and safety, the delegation of legidlative authority
may be cast in general terms.” 1d. at 95. 7 Del. C. 8 6619 also provides that the Wetlands Ad isto
be liberally construed in order to preserve the wetlands. Accordingly, Defendant’ s contention that
the language of 88 6604 and 6603(a) isso vague astoinvest the DNREC with unfettered discretion
IS not persuasive.

2. Fair warning of the prohibited activity

Defendant is also alleging that the language of 88 6604 and 6603(a) does not provide
sufficient noticefor due process purposes. The Court finds, however, that the meaning of “activity,”
asit isdefined in 8 6603(a) is sufficiently definite to provide a person of ordinary intelligence a
reasonable opportunity to know what conduct is proscribed under § 6604. In fact thereis nothing
more clear than a complete prohibition of activity. Taken out of context, such a prohibitionwould
seem absurdly indusive, but the activity islimited by the context of the statute to that which isdone
on wetlands and which may cause harm to those wetlands.

Section 6603(a) provides further guidance to those who are not certain what conduct might
beincluded in “any activity.” While these examples may be nonexclusive, they do provide anidea
of what specific activities were contemplated by the legislature as being most pervasive and/or
harmful to the wetlands. In statutory construction this concept is the principle of gjusdem generis
or theideathat if alist of examplesisgiven, then other prohibited activity will be assumed to be of

asimilar nature.
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General and specific wordsin a statute which are associated together and which are
capable of an analogous meaning take color from each other, so that the general

words are restricted to a sense analogous to the less gereral. . . . Inaccordance with
the rule of gjusdem generis, such terms as "other," "other thing," "other persons,”
"others," "otherwise," or "any other,” when preceded by a specific enumeration, are
commonly given arestricted meaning, and limited to articles of the same nature as
those previously described.

73 Am. Jur. 2d Statutes § 135 (2001) (citations omitted).

Granted, it cannot be presumed from a rule of statutory construction that a person of normal
intelligence will have notice of prohibited activity; however, the principle of ejusdem generisis
helpful because it is common for ordinarily intelligent people to categorize in a similar manner,
giving meaning to generic terms based upon the context of those words.

Defendant seemsto takeissuepredominately with the use of thewords, “ construction of any
kind,” noting that no definition is given for “construction” and that “an ordinary man must guess
what may constitute ‘any construction.”” D&f.”’sMemao. in Support of Def.’sMot. at 2. “A court has
aduty to read statutory language so as to avoid constitutional questionability and patent absurdity
...." Moorev. Wilmington Housing Authority, 619 A.2d 1166, 1173 (Del. 1993). Constructionis
aword that i s commonly used in the English language and its meaning is clear when measured by
common understanding and practices. According to Webster's Third New Int’| Dict. (1968) it
means “the act of putting parts together to form a complete integrated object; something built,
erected.”* Given, the purpose of the statute, the circumstances and the context, it is evident that it
was used in the sense of construction of a building, wall, dam, bridge, be'm or other structure, as
opposed to, for example, construction of a sentence.

Moreover, arequirement of mensreamitigates the extent to which a statutory standard may

e

be unconstitutionally vague in that “*it does relieve the statute of the objection that it punishes
without warning an offense of which the accused was unaware.”” Sate v. Sailer, 684 A.2d 1247,
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1249 (Del. Super. Ct. 1995), quoting, Colauitti v. Franklin, 439 U.S. 379, 395 n. 13 (1979). Accord
Village of Hoffman Estates, 455 U.S. at 499; Robinson v. Sate 600 A.2d 356, 365 (1991). 7 Del.
C. 86617(a), the penalty provision of the Wetlands Act, includes ascienter element, stating, “[a]lny
person who intentionally or knowingly violates any rule, regulation, order, permit condition or
provision of this chapter shall befined. ...” (Emphasisadded). In conclusion, the Court finds that
thecompletedefinition of “activity” in 8 6603(a), including thewords" construction of any kind” and
“including but not limited to” is sufficiently clear to give a person of ordinary intelligence a
reasonabl e opportunity to know what behavior is prohibited.

On afinal note, even if Defendant wanted to challenge the statute on the basis that other,
unintended conduct, might becriminalized under § 6604, he has no standing because his conduct
is clearly proscribed by thestatute. He was constructing awall made of concrete bags, i.e. he was
“putting [ concrete bags| together to form acompl ete integrated object,” inthiscase, awall. It might
also be said he was “bulkheading” (to create a wall that acts as a protective barrier), an activity
explicitly prohibited under the definition in § 6603(a). In addition, Wien stands accused of filling
a wetland, for allegedly dumping two truck loads of fill on hisland. “Filling” is dso an activity
specifically prohibited under the statute.

C. 4th Amendment

Defendant Wien has presented amotion to suppressthe evidence obtai ned against him during
thevisit to hisproperty. He allegesthat when the DNREC entered hisland it wasan illegal search
becausethe DNREC officersfailed to givewritten noticeasrequired by 7Del. C. §6616. Healleges
thisoversight isaviolation of the Fourth Amendment protection aga nst unreasonabl e searches and

seizures (as applied to the states through the Fourteenth Amendment), and that it is a violation of
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Articlel, 86 of theDelawareConstitution.  7Del. C. 8 6616 authorizes agency inspections to assure
compliance with wetlands regulations enacted for the public welfare; however, it requires that the
officer first given written notice and present official identification:

The Secretary or the Secretary's duly authorized designee, inregulating any activity

over which he or she has jurisdiction pursuant to this chapter, may enter, at

reasonabletimes, upon any private or publicproperty for the purpose of determining

whether aviolation exists of astatute or reguation enforcegble by him or her, upon

giving written notice, and after presenting official identification to the owner,

occupant, custodian or agent of said property.
Administrative spot checks of this nature are not uncommon. The law on this subject can be seen
in Sate v. Faircloth, 1995 WL 465323 (Del. Super. Ct.); Satev. Arnold, 2001 WL 985101 (Del.
Super. Ct.); Passerinv. Sate, 419 A.2d 916 (Del. 1980). Seealso Donovanv. Dewey, 452 U.S. 594
(1981); New York v. Burger, 482 U.S. 691 (1987). The presence of an agent on property may be
lawful under the well known open fields or plain view doctrines. Satev. Halko, 188 A.2d 100 (Del.
Super. Ct. 1962); Satev. Hoster, 2001 WL 34084909 (Del. Com. Pl.). Seealso Oliver v. U.S,, 466
U.S. 170, 173 (1984); Air Pollution Variance Bd. v. Western Alfalfa Corp., 416 U.S. 861 (1974);
Johnson v. Wolgemuth, 257 F. Supp.2d 1013 (S.D. Ohio 2003). Here, the Court does not have
enough information to make a decision without holding an evidentiary hearing. Thiswill be done
on the morning of trial, May 24, 2004.

On February 14, 2004, the State obtained a search warrant and searched Wien' s residence.
In response to that search, Wienfiled aMotion to Compel/ Writ of Mandamusasking the Court to
exclude all evidence obtained pursuant to that search. Defendant argued 7 Del. C. § 6616 was
violated because Wien was not given written notice beforehand. By its terms, this Section applies
to administrative searches which may be permissible without a warrant. Thus, when awarrant is

procured, advance notice is not required.
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D. Defense’'s Rule 16(a)(1)(E) reques
Defendant hasrequested information about the State’ sexpert witnesses pursuant to Superior
Court Criminal Rule 16(a)(1)(E). Super. Ct. Crim. R. 16(g)(1)(E) provides:

Upon request of a defendant, the state shall disclose to the defendant any evidence
which the state may present at trial under Rules 702, 703, or 705 of the Delaware
Uniform Rules of Evidence This disclosure shall be in the form of a written
response that indudes the identity of the withess and the substance of the opinions
to be expressed.

In response to the defendant’ s request for this information, the State has stated:

[Mr. Meredith] will testify in general to the age of certain strucuresbuilt onthe site
(the bag wall), the various types of measures used to counter erosion on a site such
asMr. Wien's, the positive and negative effects of those measuresand the types and
manner or erosion on the site. Further, he will testify to the requirements and
compliance with Mr. Wien to the regulatory framework for the actions in question.
Specifically that the areain question was a designated wetland and the timing (from
aerial and other photos) of additions of fill and or the wall (structure) to the site.
State’ s Reply Letter of 2/03/2004 at 2.

The State hasmerely provided ageneral summary of Mr. Meredith’ sprospective testimony.
Thissummary isinsufficient to meet the requirements of Rule 16(a)(1)(E) for it does not say much
if anything about the substance of the opinionsto be expressed. The standard of disclosure was set
out in Satev. Sailer, 684 A.2d 1247, at *48-49 (Del. Super. Ct. 1995):

[ITt is only appropriate to read the two sections [16(a)(1)(E) and 16(b)(1)(C)]

contained in Rule 16 together in order to come to acommon sense resolution of this

issue. Doing so would logically lead to a conclusion that the term ‘ substance of the

opinionsto beexpressed’ relatesback to therequirement of disclosureof thematerial

relevant to Delaware Rules of Evidence 703 and 705. As such, each side is to
identify all facts and data provided by the party to their expert which was reasonably

relied upon in reaching their decision.

Since the defense has requested disclosure of the substance of expert witness testimony pursuant to
Rule 16(a)(1)(E), the State must satisfy the requirements of the rule as set out in Sailer. See also

Satev. Patterson, 1997 WL 720719 (Del. Super. Ct.).
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E. Defendant’s Freedom of Information Act Request

Totheextent that Wien isrequesting information regarding public recordsfromthe Attorney
General’s Office in relation to this suit, he isrestricted to discovery rules and procedures and the
Freedom of Informati on Act isinappli cable. In other words, the Deputy Attorney General need only
providerelevant information under Superior Court Criminal Rulesand pursuant to Brady. The Court
has already expressed this point once. The Deputy Attorney General states that he has cursorily
reviewed the files in question and in addition he claims that they are voluminous and that it is not
clear to him why they are pertinentto this suit. Inaddition, he hasin the past and with hisresponse
to the motion provided to the defense some of the documentsin question.

To the extent Wien wishesto request public records from the DNREC pursuant 29 Del. C.
8 10003(a) of the Freedom of Information Act (FOIA), he must pursue the proper enforcement
proceduresaslaid out inthead. According to 8 10005, the enforcement provision, “[a]ny citizen
denied access to public records as provided in this chapter may bring suit within 60 days of such
denial.” Inaddition, there is some precedent tending to show that these records may be exempted
from the disclosure rules because pursuant to 8 10002(g)(9), “any records pertaining to pending
litigation or potential litigation which are not recordsof any court” are not public records. See Office
of the Public Defender v. Delaware State Police, Del. Quper. Ct., No. 01C-09-208, Slverman, J.
(March 31, 2003). However, thiswould be an issue to be decided in a civil suit brought by Wien
against the DNREC pursuant to the enforcement section.

CONCLUSION
For the reasonsset forth herein, Defendant’s Mation to Compel is granted. The State

shall provide a more extensive description of the content of their expert, Meredith’s prospective
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testimony. Defendant’s Motion to Dismissisdenied. 7 Del. C. 88 6603 and 6604 are neither
constitutionally overbroad nor vague. Defendant’ s Motion to Compel/ Wirit of Mandamusis alo
denied. Finally, an evidentiary hearing is scheduled for May 24, 2004 in order to conclusively
resolve the issues underlying Defendant’s Motion in Limine.

IT1SSO ORDERED.

Very truly yours,

Richard F. Stokes

cc: Prothonotary
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ENDNOTES

1 A facid chdlenge means aclam that alaw should be voided in its entirety. Village of
Hoffman Estates, 455 U.S. at 494 n.5.

2. The Supreme Court stated in Aptheker, at 514:
In our view, the foregoing considerations compel the conclusion that s 6 of
the Control Act is unconstitutional on itsface. The section, judged by its
plain import and by the substantive evil which Congresssought to control,
sweeps too widely and too indiscriminaely across the liberty guaranteed in
the Fifth Amendment. The prohibition against travel is supported only by
atenuous relationship between the bare fact of organizational membership
and the activity Congress sought to proscribe. The broad and enveloping
prohibition indiscriminately excludes plainly relevant considerations such
asthe individual's knowledge, activity, commitment, and purposesin and
places for travel. The section therefore is patently not a regulation
“narrowly drawn to prevent the supposed evil,” cf. Cantwell v.
Connecticut, 310 U.S,, at 307, 60 S.Ct. at 905, yet here, as elsewhere,
precision must be the touchstone of |egislation so affecting basic
freedoms, NAACP v. Button, 371 U.S,, at 438, 83 S.Ct., at 340.

3. Thefull text of § 6602is as follows:
It is declared that much of the wetlands of this State have been lost or
despoiled by unregulated dredging, dumping, filling and like activities and
that the remaining wetlands of this State are in jeopardy of being lost or
despoiled by these and other activities; that suchloss or despoliationwill
adversely affect, if not entirely eliminate, the value of such wetlands as
sources of nutrients to finfish, crustacea and shellfish of significant
economic value; that such loss or despoliation will destroy such wetlands
as habitats for plants and animals of significant economic and ecological
value and will eliminate or substantially reduce marine commerce,
recreation and aesthetic enjoyment; that such loss or despoliation will, in
most cases, disturb the natural ability of wetl ands to reduce flood damage
and adversely affect the public health and welfare; that such loss or
despoliation will substantially reduce the capecity of suchwetlands to
absorb silt and will thus result in the increased silting of channels and
harbor areas to the detriment of free navigation. It is hereby determined
that the coastal areas of Delaware are the most critical areas for the present
and future quality of life in the State and that the preservation of the
coastal wetlandsis crucial to the protection of the natural environment of
these coastal areas. Therefore, it is declaredto be the public policy of this
State to preserve and protect the productive public and private wetlands

18



and to prevent their despoliation and destruction consistent with the
historic right of private ownership of lands.

4. 11 Del. C. 8 221(c) also provides, “[i]f aword used in this Criminal Code is not defined
herein, it has its commonly accepted meaning, and may be defined as appropriate. . . .”
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