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ORDER

Upon Appeal from Court of Common Pleas- - REVERSED and REMANDED

Thisisan appeal by the State.! Shortly before Defendant was arrested
and prosecuted for driving under theinfluencein Delaware, hewas convicted of the
same offenseinFlorida. At thetime,the charge could be proved in Floridaby a.08
blood alcohol reading. In Delaware, the presumption’ s threshold was higher, .10.
The Court of Common Pleas, the trid court, correctly found Florida' s law similar
to Delaware's But thetrial courtrequired the Stateto show that Defendant’ s actual

misconduct in Floridawould have supported his conviction under Delaware’ s law.

1 10 Del. C. § 9902(a) (1999).



When the State failed to meet the requirement, the trial court ignored the prior
conviction and sentenced Defendant as afirst-offender. Hence this appeal .

In the first instance, therefore, the question presented is whether as
Delaware’s and Florida' s statutes then existed, was Florida's statute substantially
similar to Delaware’'s? Because this court has already compared a statute almost
identical to Florida's in State v. Rogers? and concluded that those statutes are
substantially similar, it foll owsthat Flori da s statute must be treated the same way.
The decision here turns on the harder, second question: Must the State prove that
Defendant’ s conduct in thefirst offense amounted to an offensein Delaware before
it counts as a prior conviction?

.

Likemost states, Delawareprovidesincreased penaltiesfor second and
subsequent driving under theinfluence convictions. For sentencing purposes under
Delaware law, a prior offense is “a conviction pursuant to Section 4177 of [Title
21], or asimilar statute of any state. . . within thefive yearsimmediately preceding
the date of the present offense.”® As noted below, Delaware’s and Florida's
statutory prohibitions on driving under the influence are virtually identical.* The

potentially meaningful difference betweenthetwo statutesisthethreshold at which

2 Del. Super., Cr. ID. No. 0007008894, Del. Pesco, J. (Oct. 9, 2001).
3 21Del. C. §4177B(e)(2) (1995).
*  Compare 21 Del. C. § 4177 with FLA. STAT. ANN § 316.193 (2004).
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ablood alcohol reading leads to a conclusive presumption of guilt. Asmentioned,
under Florida law, the State is entitled to a presumption by showing an alcohol
concentrationof .08 or moreand in Delaware, at the rel evant time, the State was not
entitled to the presumption until it proved an alcohol concentration of .10 or more.
This difference leads to the question whether Florida's statute is similar to
Delaware' s statute.

That questionwasaddressed directly inSatev. Rogers,whichinvolved
aprior conviction for driving whileimpaired in North Carolina. Thereisno basis
for distinguishing Rogers. Florida sand North Carolina s statutes, including their
presumptionsat .08, arevirtually identical. If North Cardina’sstatuteissmilar to
Delaware’' s thensoisFlorida’s. Asmentioned above and discussed below, thetrial
court correctly acknowledged that Roger scontrolstheoutcome here. Theproblem,
as also discussed below, is that the trial court placed an unnecessary evidentiary
burden on the State before it would follow Rogers and recognize the Horida
conviction.

.

On appeal, thiscourt is bound by the trid court’ s fact-finding, if itis

rational and based on evidencewith substance. Thecourt sappellatereview of legal

guestions, however, is plenary. Asto apoint of law that has been settled by this

®  Seegenerally H.B. 111, 142 G.A. (2004)(replacing “.10" in 21 Del. C. § 4177(a)(4)
with *.08").



court’s decision, it “forms a precedent which isnot afterwards to be departed or

lightly overruled or set asde . . . and [it] should be followed except for urgent

reasonsand upon clear manifestation of error.”® Thisprocessof acourt’ sfollowing

its own precedents unless they are clearly wrong is the doctrine of stare decisis.
1.

Inthiscase, thetrial court’ sfact-finding isunchallenged. Thematerial
factsareundisputed. Defendant admitsthat hewas convicted inFloridaon February
13, 2003 for driving under theinfluence. Although Defendant’s DelawareDivision
of Motor Vehicles driving record is not dispositive, it also reflects the Florida
conviction.

Theunderlying law alsoisundisputed. Statev. Rogerscontrols. The
court need not recapitulate Rogers entirely. In summary, Rogers recognized that
North Carolina s driving while impaired statute and Delaware’' s driving under the
influence statute are not identical. But the operative difference was not important
enough to make the statutes dissimilar. Both states prohibit the same thing, driving
under the influence. Neither state requires that the prosecutor must introduce a
blood alcohol reading nor condones operating a motor vehicle by a driver with a
blood alcohol concentration above .00. The states merely provided a condusive

presumption of intoxication based on dlightly different blood alcohol readings. In

®  Account v. Hilton HotelsCorporation, 780 A.2d 245, 248 (D€l . 2001) (citing Oscar
George, Inc. v. Potts, 115 A.2d 479, 481 (Del. 1955)).

4



other words, it was never any more legal or any lessillegd to drive with a.08 in
Delaware then it was in Florida. The only difference is that it took a little lower
blood alcohol reading to prove the offensein Florida. Rogersfocused more on the
prohibited conduct and less on the quantum of proof.

The court adds that Rogersisfair. When Rogers began drinking and
driving in Delaware in 2000, he knew he had been convicted of driving while
impairedin North Carolina. Thepossibility that Rogerswasslightly lessintoxicated
when he got into trouble in North Carolina compared to when he was arrested in
Delaware isinconsequential in all respects. Ultimately, the same thinking applies
here to Stewart. When he started drinking and driving in Delaware, Stewart knew
he recently had been convicted for the same behavior in Horida. Thus, it was no
defense, in law and fairness, for Stewart to protest that he might have been alittle
less intoxicated when he was stopped in Florida than he was when he was stopped
in Delaware.

V.

The specific reason why the trial court’s decision cannat stand is its
conclusion “that while the Floridastatute is similar to the Delaware statute no facts
fromtheFloridajurisdiction [have] been placed beforethisCourt.” Thetria court’s
concern about thedetail s of the specific conduct for which Defendant was convicted

in Floridawas not out of the blue. It came from thetrial court’ sreading of Fletcher



v. State.’

Fletcher concerned sentencing as a habitual criminal under 11 Del. C.
§4214(b). InFletcher, thetrial court had to determinewhether defendant had been
convicted in Kansas of predicatefeloniesbeforeit declared himahabitual offender.
To determine whether Fletcher’s convictions in Kansas were predicates for
sentencing in Delaware, the State was required to prove to the trial court that
Fletcher’ s conduct amounted to prohibited felonious behavior under Delaware law.
Theissuein Fletcher was murky because it concerned whether Fletcher’s behavior
asajuvenile in Kansas was bad enough to count as a prior for Delaware’ s habitual
offender statute’ s purposes. In Fletcher, the court had to put Kansas' s law intothe
context of Delaware law.

For Fletcher’ s purposes,

[[t]he best and most just method of determining those
deserving of such punishment [i.e. life without parolq is
to look at prior conduct of the defendant as it relates to
felonies in the Delaware Criminal Code, rather than to
rely on technical classifications of other jurisdictions. . .

]?
What happened in Fletcher was that defendant’'s criminal history revealed two,

unspecified, prior felony convictionswhile hewasajuvenile. Without considering

" Fletcher v. Satg 409 A.2d 1254 (Del. 1979).

8 Id. at 1255.



their nature, thetrial court treated thoseconvictionsaspredicates. Fletcher held that
the trial court must know more than it did about the putative predicates. It had to
determinewhether Fletcher’ s conduct in Kansasamounted to feloniesin Delaware.
But Fletcher did not requirethetrid court to decide whether the evidencein Kansas
would have justified Defendant’s conviction in Delaware. By the same token, all
that the trial court had to determine here was that Stewart had been convicted in
Florida under a statute that was similar to Delaware’s.

Inthiscase, thereislittle mystery about wha Defendant didin Florida.
Defendantindisputably violaed Florida' sprohibitionondriving under theinfluence
and, as discussed above, the Horida statute that Defendant violated is similar to
Delaware’s In short, the trial court’s implicit concern that Defendant’s blood
alcohol concentration in Florida might have been less than .10 is besidethe point.
Toruleasthetria court didinvitesrelitigatingthe Floridacasehere. What wasthe
State to do if no blood alcohol test had been introduced in the Florida case?

V.

In summary, beforethetrial court was required to sentence Defendant

as a second offender, the State had to prove that Defendant was previously

convicted of driving under the influence in Florida and the Florida statute was



similar to Delaware’s. The State met its burden and, therefore, the trial court was
required to impose the statutorily mandated sentence. The State was not required
to show that Defendant would have been convicted had he been prosecuted in
Delaware instead of Florida.

For theforegoing reasons, the October 28, 2003 final order of the Court
of Common PleasisREVERSED and the caseisREM ANDED for re-sentencing,
consistent with this decision.

IT 1SSO ORDERED.

Judge

oc: Prothonotary (Criminal Division)
Shawn Martyniak, Deputy Attorney General
Anthony Figliola, Esquire



bxc: The Honorable John Welch



NOTE: NOTIFY JUDGE WELCH IN CCP FIRST BEFORE ISSUING THE
ORDER
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