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Michael Manley and David Stevenson have been convicted of murder in the first

degree.   They have been sentenced to death.  Those convictions and sentencing were

upheld on direct appeal.   Subsequently, the defendants moved for  post-conviction relief.

This Court denied their  motions.

The Supreme Court reversed.   But it did not address the substance of the post-

conviction claims.  Instead, it determined that there was an appearance of impropriety by

the trial judge arising from his involvement in a separate earlier  proceeding involving the

victim in this case.  That appearance of impropriety,  the Supreme Court said,  tainted the

trial judge as the ultimate sentencing authority.   In that circumstance,  the Supreme Court

remanded this case for a new penalty hearing and directed that a new judge be assigned.

That judge is also to preside over that hearing.   Additionally, the remand directed that the

newly assigned judge was to re-address the defendants’  claims for post-conviction relief.

The remand was in May,  2001.  Subsequent to that date, there have been decisions

and statutory changes concerning capital punishment procedures that have raised questions

about whether the penalty hearing can proceed.

The Court has determined that the defendants’  post-conviction claims should be

denied.  It has also determined that there will be a new penalty hearing.

Procedural History

In addition to the outline above of some of the salient procedural history of this case,

it is necessary to fill in other aspects of that history.   The first step on remand was the
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appointment of a new judge.  It is important to know how the judge was appointed by the

President Judge.  The importance arises from the reasons which the Supreme Court said

created the appearance of impropriety on the part of the original trial judge in this case.1

This judge did not volunteer to take this case nor solicit in any manner to be assigned to

it.   This judge has had no connection with the trial,  penalty hearing,  prior Rule 61 opinion,

or any matter involving the victim in this case, prior to being assigned to handle it after

the remand.

The next directive on remand was for the newly assigned judge to allow each

defendant to amend his motion for post-conviction relief which had been denied by the

prior judge but which had not been considered on appeal. 2  That opportunity was afforded

and each defendant offered additional grounds for relief.

In addition, there had been no evidentiary hearing on the earlier filed motions.  Tr ial

counsel had submitted affidavits and, upon remand,  each defendant requested one.   The

State did not oppose their requests.   The Court granted the defendants’  requests. 3  After

meeting with counsel on the case, all agreed that there should be a separate hearing for

each defendant,  in large part because the evidentiary issues were not all identical.  Another

reason for the pre-hear ing meeting with counsel was to narrow,  to the extent possible, the
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issues to be covered and to allow the defense and the State to know which witnesses would

be needed.

Manley’ s hearing was held first on January 11,  2002.  The only witnesses were his

two trial counsel.   It should be noted that both trial counsel represented Manley on direct

appeal.   Subsequently,  new counsel were appointed for Manley in connection with his

earlier filed motion for post-conviction relief.

Stevenson’ s initial hearing was held on February 22,  2002.  At tr ial, he was

represented by two members of the Public Defender’ s office.  The only witness to testify

at the evidentiary hearing was one of his two trial attorneys.   Unlike Manley,  Stevenson

was represented on his direct appeal,  and on the later appeal resulting in the remand,  by

private counsel.  That same attorney represented Stevenson at the initial evidentiary

hearing.

As part of the pre-hearing issue narrowing process,  which  included Stevenson’ s then

private counsel and the State, it was agreed that one issue not to be covered at the hearing

was the one of accomplice liability in the light of Chance v. State. 4  But, at the evidentiary

hearing,  during the questioning of Stevenson’ s trial counsel, Stevenson’ s private counsel

asked questions about Chance.  The State objected on the grounds that  such questions

were outside the scope of the hearing.  The Court, however, expressed greater concern

about the questions.  First,  because trial counsel had asked for an instruction along the
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lines enunciated in Chance, which the trial judge declined to give.  Further, and more

importantly,  private counsel asking the questions had not himself raised that denial as an

issue on direct appeal.

If the failure to raise the “ Chance” issue on direct appeal were to be pursued in any

post-conviction proceedings, the Court expressed concerns whether Stevenson’ s private

counsel could continue representing him.   The Court said that the choice would be for

Stevenson to either forever  waive any ability to raise it in any court and allow private

counsel to continue his representation,  or have new counsel who could pursue it.   After

several recesses in the hearing,  Stevenson indicated he wanted more time to consider what

he should do.  The Court granted him that request,  adjourned the hearing and awaited for

Stevenson’ s decision.

In June 2002, the Court received a letter from Stevenson declaring that he wanted

new counsel.  Since his counsel up to that point had been privately retained,  the Court held

a hearing to determine whether he was going to get or afford new private counsel,  or have

court appointed counsel due to indigency.  It was the latter.   New counsel were appointed

in late June 2002.  

Shortly after new counsel were appointed for Stevenson, the United States Supreme

Court handed down its decision in Ring v. Arizona, 5 which is one of the post-remand

events raising the issue of whether a new penalty hearing could be held.   By this time all
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the briefing on Manley’ s issues had been completed.  But the Court met with counsel in

July to determine the effect of the decision in Ring on the penalty hearing and Delaware’ s

death penalty statute.  As a result of the office conference, it was agreed to postpone

deciding Manley’ s issues until the Delaware Supreme Court decided,  in an unrelated case,

some issues being certified concerning the death penalty statutes.

In Stevenson’ s case, the decision was made to proceed with a resumed evidentiary

hearing once new counsel indicated to the Court that they were prepared to do so.  Such

indication came in November and a resumed hearing was scheduled for February 6, 2003,

consistent with counsels’  and the Court’ s schedule.

The witnesses at that hearing included several potential witnesses to events at the time

of the murder,  who had not been called by trial counsel, and both of Stevenson’ s trial

counsel.   Following the hearing the par ties briefed the issues raised.

Factual Background

To understand the defendants’  claims, it is necessary to recite in some detail the

events surrounding the murder for which they were convicted.  Those events actually

began over a year prior to the killing.   

Stevenson was arrested on September 30, 1994, by Delaware State Police Detective

Thomas Ford for  fraudulent use of credit cards.   The credit cards had been used to buy

Macy’ s gift certificates.   Stevenson had worked at Macy’ s.  Information leading to his

arrest came from Macy’ s security officers Parmender Chora and Kristopher Heath.
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Stevenson made inculpatory statements to these two security officers.

After his indictment, Stevenson moved to suppress his statements.  A hearing was

held during which Chora and Heath testified and over which the trial judge in the murder

trial presided.  The motion was denied.  After several continuances, the case was set for

trial on November 13, 1995.  Chora and Heath were to be witnesses.

On the 13th,  the defendants left Stevenson’ s Wilmington residence in the early

morning hours.   They left in a vehicle of which Stevenson and his sister were the co-

owners.   It was a Mercury Topaz with dark blue paint which had peeled off in many spots

leaving silvery splotches.   A gold and red tassel dangled from the rearview mirror .  It had

a Delaware tag of 727970.

Heath lived at the Cavalier Country Club Apartments.   Around 7 a.m., a tenant there,

Michael Chandler,  observed a vehicle in the apartment complex parking lot.   It had a gold

and red tassel hanging from the rearview mirror.  Chandler was suspicious because the two

occupants, both African-American males, were slouched down in their seats.  The driver

was wearing a dark winter wool hat.

Other Cavalier tenants heard gunshots around 7:40 a. m.  One such resident was Susan

Butler.  She saw a stocky African-American male wearing a dark blue sweatshirt,  or

jacket,  and dark jeans running across the parking lot immediately after the shots were

fired.   Another tenant, Philip Hudson,  saw the same person and clothing.   When Manley

was apprehended less than an hour later, he was wearing a dark blue pullover shirt and
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blue jeans.  He also matched the physical description.

Another tenant, Lance Thompson, heard shots.  He went to his window and saw a

man getting into the passenger side of a vehicle which backed up towards him and left.

The car had peeling paint on its top.  He was suspicious and wrote down the vehicle’ s tag

number,  Delaware 727970.

Thompson gave the number to a New Castle County Police officer who arrived

shortly after the shots.   The officer broadcasted the information and ran the tag number

which came back as registered at 206 W. 20th Street in the City of Wilmington.

Heath lay on the surface of the parking lot.  He was shot five times from behind, once

in the head, three in the back and one struck his left arm.   He died from massive internal

bleeding from the chest and head wounds.  The shots came from a 9 mm,  semi-automatic

handgun.  At the scene, the police recovered several cartr idge cases, bullet fragments and

two copper bullet jackets.

As a result of the County Police broadcast,  several Wilmington Police officers were

dispatched shortly after 8 a. m. to Stevenson’ s residence at 206 W.  20th Street.   One of the

officers approached the Mercury Topaz just as two African-American males were getting

out.  They spotted the officer,  got back in the vehicle and sped off.   The police chased it

until it hit a curb.   The occupants got out and fled.

Manley was caught first after a foot chase.  He had cuts on the palms of his hands and

was breathing heavily.   Stevenson ran and boarded a bus,  but the police apprehended him
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on the bus.  He too was breathing heavily and had cuts on his palms.  He was wearing a

dark green sweatshirt and blue jeans.  Stevenson was put in one Wilmington Police car.

Later, when it was searched,  an officer found on the rear passenger seat floor a piece of

paper with Chora’ s (the other Macy’ s security officer) name, address and phone number.

The police obtained a warrant to search the Mercury Topaz.   In the trunk,  they found

a camouflage U.S. Army jacket with a Specialist E4 insignia on it.   Other evidence

indicated that Manley was in the Army Reserves, the jacket was Army issue and that his

rank was E4.   The jacket was an extra large, which is Manley’ s size.  The police also

found twenty-four copper-jacketed 9 mm live rounds of ammunition.   They were of the

same type and manufacturer as the cartridge cases and fragments recovered at the scene

and from Heath’ s body.  The murder weapon was not found.  Atomic absorption tests

performed on the defendants and their clothing were negative for gun powder residue.

There was additional evidence in the State’ s case-in-chief.6  In October 1994,

Melissa Magalong moved into the Newark residence where Heath used to live.  At around

8 p.m. to 9 p.m. on November 12,  1995, she heard a knock on her door.   She did not

answer the door,  although she heard male voices mumbling outside.  Then the male voices

went away.
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Earlier on the evening of November 12, 1995, Debbie Dorsey was at the Cavalier

Country Club apartment which she shared with Heath.   At approximately 7 p.m. ,  there

was a knock at the apartment door.  She opened it and observed an African-American man

who asked if Kris was home.  She responded that he was not in but was expected to return

at around 9 p.m.   She had never seen this man before.  He was wearing a puffy black

jacket and was a little shorter than Heath. 7  Dorsey knew Stevenson since she also worked

at Macy’ s department store.   She was sure it was not Stevenson even though the lighting

was not very good.   She had never met Manley.

Anna Hawley,  who works at the University of Delaware library,  recalled that

Stevenson worked at the library from 9 p.m. to midnight on the evening of November 12,

1995.  She saw him and his friend,  Michael Manley,  together at some point during

Stevenson’ s shift.   Janet Hedrick,  an officer with the University of Delaware Police,  also

saw Manley waiting for Stevenson at the library at approximately 11:45 p.m.

About one week prior to the murder,  Stevenson told his friend Kevin Powlette that

he wanted to get a gun for his protection.  Powlette also saw Manley and Stevenson

together early in the morning of November 13,  1995.

Neither defendant testified but each presented evidence.

Manley’ s mother, Rita Manley,  testified that her son graduated from high school in
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1992 and thereafter joined the United States Army Reserves.   She testified that the Army

camouflage jacket taken from the trunk of Stevenson’ s car did not belong to her son.

Mrs.  Manley observed that on most weekends her son and Stevenson were together  and

that it was not unusual for him to visit Stevenson at the University of Delaware.

On Sunday, November 12,  1995, Mrs.  Manley recalled that Stevenson arrived at her

home in the afternoon and that he and her son watched a football game on television.  They

left in the evening at around 6 p.m. or 6:30 p.m. to pick up Stevenson’ s sister, Elissa

Brown.  Myla Fisher testified that the defendants were at her house on November 12,

1995, at around 6:45 - 7 p.m. to pick up Elissa Brown, who needed a ride home, but these

times were questioned on cross examination.

Two cousins, an aunt,  a friend of Manley’ s mother and a Philadelphia police

dispatcher all testified that Manley’ s reputation for peacefulness was very good.

Stevenson called Det. Craig Weldon, who was the officer that had investigated

whether Stevenson had ever purchased a handgun.   He testified that his investigation

revealed no evidence that Stevenson had attempted to make a legal purchase of a handgun.

He also testified that there was a report during the pursuit of the defendants that a man

with a green sweatshirt had been seen entering a church near where Stevenson was

apprehended.   In rebuttal,  the State recalled Officer Pete Stark who testified that the person

who went into the church was older than Stevenson and that the sweatshirt was a lighter

shade of green than Stevenson’ s.  He also testified that the church was in a direction
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opposite than that in which the chase had occurred.

Elissa Brown, Stevenson’ s sister,  testified as to his reputation for peacefulness.  She

testified that her prior  statement to the police must have been mistaken wherein she said

that Stevenson and Manley picked her up at Myla Fisher’ s house, on November 12,  1995,

during the first quarter of the Dallas football game.  She testified that she thought it was

at the end of the game because it was dark.   In rebuttal,  the State recalled Det.  Rand

Townley who had talked to Elissa Brown following her brother’ s arrest.   He testified that

she told him that she, Manley and Stevenson left Fisher’ s house during the first quarter

of the Dallas football game.   The News Journal sports section was introduced to show that

on November 12,  1995, the Dallas game started at 4 p. m.

The jury found both defendants guilty of murder  in the first degree and conspiracy

in the first degree (conspiracy to commit murder).   Following that verdict,  the Court

convened a penalty hearing before the same judge in accordance with 11 Del.C.  § 4209

as it was then written.   The State argued that four statutory aggravating circumstances

existed. 8  These circumstances are further explained later.9

The jury was instructed that to determine if a statutory aggravating circumstance

existed, it had to find that it had been established beyond a reasonable doubt.  The jury

unanimously found that each of the four aggravating circumstances had been proven
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beyond a reasonable doubt.   It also, by a vote of eight to four,  recommended the death

sentence for Stevenson and by a vote of seven to five such a sentence for Manley.

The original trial judge sentenced both to death in a decision issued January 10,  1997.

Both defendants appealed.  On direct appeal, Manley argued several reasons why his

conviction and sentence should be reversed:

1) This Court erred by not granting his motion for severance.  There had  been
a pre-trial motion which was denied.  He argued that the trial showed there
were antagonistic defenses.

2)   This Court erred by admitting a statement Stevenson had made.

3) The jury selection process was biased because the jury was “ death
qualified”.

4)   This Court er red in rulings excusing several jurors.

5)   The death sentence was arbitrary and capricious.

The Supreme Court rejected these arguments and affirmed the conviction and

sentence.10

Stevenson raised several issues on his direct appeal.   As noted earlier,  he had private

counsel representing him on appeal.   That attorney had not represented him at tr ial.   The

issues Stevenson raised were:

1) This Court had erred when it denied his motion for severance.

2) This Court erred by denying his (last minute) request for  a trial continuance
to allow new (privately retained) counsel to enter his appearance. 



11  Stevenson, 709 A.2d 619.

12  Supra p. 2.

13

3) This Court erred by not giving a limiting instruction at the time the evidence
was introduced concerning Macy’ s theft charges.

4) The prosecutor made improper remarks to the jury in his closing
summation.

5) This Court erred when instructing on accomplice liability by not telling the
jury it had to be unanimous in deciding whether he was a principal or an
accomplice.

6) The trial judge should have recused himself since he presided over the
suppression hearing dur ing which the murder victim testified.

The Supreme Court rejected all of Stevenson’ s arguments raised during this direct

appeal. 11

In the Procedural History section, 12 it was noted that subsequent to the Supreme

Court’ s decisions on the defendants’  direct appeals,  each of them filed motions for post-

conviction relief.   Stevenson’ s appellate counsel was still representing him, but new

counsel were appointed to represent Manley.  Trial counsel for both defendants submitted

affidavits in response to the defendants’  allegations of ineffective assistance.

Manley raised various issues in this first round of seeking post-conviction relief.   His

original post-conviction motion was filed by his newly appointed  attorneys on January 25,

1999, and presented three grounds for relief.   Those grounds were that:

1) During the course of the trial,  it became obvious that the State’ s theory of
the case was that Manley was the shooter such that counsel was ineffective
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in failing to develop and present evidence which would have at least created
reasonable doubt as to the identity of the shooter.

2) Defense counsel was ineffective in failing to move for a severance during
trial when it became obvious that Stevenson’ s defense strategy was pinning
Manley as the shooter.

3) Defense counsel was ineffective in failing to request the trial cour t to give
a Chance instruction based on Section 274 of Title 11 and failing to pursue
this issue on direct appeal.

An addendum subsequently supplemented these claims.  Manley,  though represented by

counsel,  filed it pro se on May 14, 1999.   This handwritten addendum added four

additional grounds for relief.   Those grounds are that:

4) The limiting instruction that the trial judge gave to the jury was erroneous
and violated Manley’ s right to due process. 13

5) Manley’ s counsel was ineffective in failing to properly object to and pursue
on appeal the trial court’ s erroneous limiting instruction as to the evidence
admitted regarding Stevenson’ s theft charges.

6) The State knowingly allowed Debra Dorsey to testify falsely concerning her
identification of the man who knocked at her door the night before the
homicide.

7) Defense Counsel was ineffective in failing to uncover the false testimony
and in failing to pursue the issue on appeal.

Stevenson in this same first round claimed the following grounds for post-conviction

relief.   Stevenson’ s original post-conviction motion, filed on February 8,  1999, contained
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nine grounds for relief,  plus several sub-grounds.   Those grounds were as follows:

1) Ineffective Assistance of Counsel

A. Trial counsel failed to file a motion to recuse the trial judge.

B. Trial counsel failed to investigate the procedure by which the trial
judge was assigned to the case and interview and call witnesses in
furtherance of Stevenson’ s defense during the guilt phase of the
trial.

C. Trial counsel failed to investigate and present exculpatory
evidence, including alibi evidence, despite the objection of
Stevenson and his family.

D. Trial counsel failed to object to inflammatory evidence presented
at trial.

E. Trial counsel failed to file any motion to exclude or limit evidence
pursuant to the requests of Stevenson.

F. Trial counsel failed to adequately prepare for tr ial and presented
evidence that was damaging to Stevenson and Manley.

G. Trial counsel was ineffective and ill prepared and did not
adequately represent Stevenson and did not allow Stevenson to
present his defense himself.

2) The State presented insufficient evidence to establish the conviction,  such
that it should never have gone to the jury.

3) Trial court erred in not ruling that Stevenson’ s detention, arrest and seizure
were illegal and in not allowing Stevenson to present suppression arguments
in an evidentiary hearing.

4) Trial court allowed in evidence of other crimes without providing the jury
with a proper limiting instruction as to the use of that evidence.

5) Trial court erred in not allowing Stevenson to have a separate trial apart
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from Manley,  thereby allowing the State to present evidence that would not
have been admitted had they been tried separately.

6) Trial court erred in denying Stevenson private counsel and by refusing
Stevenson’ s request for a continuance so that private counsel could be
obtained.

7) Trial court erred in its interpretation of the law with regard to accomplice
liability and should have provided the jury with a specific unanimity
instruction.

8) Stevenson was denied a fair trial because potential jurors were excused for
being opposed to the death penalty and the trial court failed to distinguish
the case of State v. Rodriguez. 14

9) Trial judge should have recused himself from the case.

When the original judge’ s denial of the defendants’  motions was reversed,  the new

judge to be assigned was to consider these issues and give the defendants an opportunity

to amend their original motions. 15 

Upon receiving the case on remand,  this Court scheduled an office conference for the

purpose of narrowing the issues to be pursued by the defendants.   At the August 3, 2001,

office conference,  later memorialized by this Court’ s letter of August 7, 2001, 16 the

parties agreed that each defendant would file an amended motion for post-conviction relief

incorporating any prior claims that they wish to pursue as well as raising any new claims.
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It was further agreed that any claims previously made,  but which are being withdrawn,

should be noted so in writing. 17

Manley’ s amended and restated motion for post-conviction relief was filed on

September 7, 2001,  and contains six grounds for relief.  Those grounds are:

1) During the course of a trial,  it became obvious that the State’ s theory of
the case was that Manley was the shooter such that counsel was ineffective
in failing to develop and present evidence which would have at least created
reasonable doubt to the identity of the shooter.

2) Defense counsel was ineffective in failing to move for a severance during
trial when it became obvious that Stevenson’ s defense strategy was pinning
Manley as the shooter.

3) Defense counsel was ineffective in failing to request the trial court to give
a Chance instruction based on Section 274 of Title 11 and failing to pursue
this issue on direct appeal.

4) During the trial,  prior bad acts committed by Stevenson (Macy’ s thefts)
were admitted into evidence, but that the trial judge’ s limiting instruction
was erroneous,  and counsel was ineffective in failing to object to the
instruction and in failing to raise the issue on direct appeal.

5) The State knowingly allowed Debra Dorsey to testify falsely concerning her
identification of the man who knocked at her door the night before the
homicide.

6) The trial court’ s discretionary pretrial rulings dur ing the course of the trial,
including, but not limited to, the ruling on defendant’ s motion for
severance was tainted by the appearance of judicial bias.

Manley’ s opening brief filed March 18, 2002, however,  presents only three grounds
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for relief. 18  Those grounds are:

1) His former attorneys rendered ineffective assistance in Manley’ s direct
appeal insofar as they failed to raise the trial judge’ s refusal to include a
jury instruction based on Chance and Section 274 of Title 11 as grounds for
reversal.

2) His former attorneys rendered ineffective assistance of counsel in Manley’ s
trial and direct appeal in failing to pursue the tr ial judge’ s improper and
prejudicial limiting instruction with regard to the evidence of Stevenson’ s
Macy’ s thefts.

3) His former attorneys were ineffective for failing to renew their  request for
a severance during the course of the trial.

In addition, on March 26,  2003, Manley also filed a motion to preclude a new penalty

hearing.   That motion presents the following arguments:

1) Delaware’ s 1991 Death Penalty Statue, under which Manley’ s sentence
was imposed, is unconstitutional under the Supreme Court’ s decision in
Ring v. Arizona.

2) The doctrine of severability requires a default sentence of life imprisonment
be imposed on Manley,  such that no new penalty hearing need be
conducted.

3) The 2002 Death Penalty Statute is not applicable in this case.

Stevenson filed his amended and restated motion for postconviction relief on

September 7, 2001.  The amended and restated motion is nearly identical to the original

motion and contains the following grounds for relief:
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1) Ineffective Assistance of Counsel

A. Trial counsel failed to file a motion to recuse the trial judge.

B. Trial counsel failed to investigate the procedure by which the trial
judge was assigned to the case and interview and call witnesses in
furtherance of Stevenson’ s defense during the guilt phase of the
trial.

C. Trial counsel failed to investigate and present exculpatory
evidence, including alibi evidence, despite the objection of
Stevenson and his family.

D. Trial counsel failed to object to inflammatory evidence presented
at trial.

E. Trial counsel failed to file any motion to exclude or limit evidence
pursuant to the requests of Stevenson.

F. Trial counsel failed to adequately prepare for trial and presented
evidence that was damaging to Stevenson and Manley.

G. Trial counsel was ineffective and ill prepared and did not
adequately represent Stevenson and did not allow Stevenson to
present his defense himself.

2) The State presented insufficient evidence to establish the conviction, such
that it should never have gone to the jury.

3) The trial court er red in not ruling that Stevenson’ s detention, arrest and
seizure were illegal and in not allowing Stevenson to present suppression
arguments in an evidentiary hear ing.

4) The trial court allowed in evidence of other crimes without providing the
jury with a proper limiting instruction as to the use of that evidence.

5) The trial court erred in not allowing Stevenson to have a separate trial apart
from Manley,  thereby allowing the State to present evidence that would not
have been admitted had they been tried separately.
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6) The trial court er red in denying Stevenson private counsel and by refusing
Stevenson’ s request for a continuance so that private counsel could be
obtained.

7) The trial court er red in its interpretation of the law with regard to
accomplice liability and should have provided the jury with a specific
unanimity instruction.  

8) The trial judge should have recused himself from the case.

In Stevenson’ s opening brief, however,  filed on March 13,  2003, Stevenson only

addresses three grounds for relief.   Those grounds are as follows:

1) Stevenson’ s former appellate counsel rendered ineffective assistance of
counsel in his direct appeal when he failed to raise issues regarding the trial
court’ s decision not to include an instruction based on Chance and Section
274 of Title 11.

2) Stevenson’ s trial attorneys were ineffective in failing to interview and call
as witnesses certain persons identified in police reports who could have
supported his “ reasonable doubt” defense.

3) The Delaware death penalty under which Stevenson was convicted is
unconstitutional under Ring v. Arizona, such that he should not have to face
a new penalty phase, but should rather be sentenced to life under the
severability clause of the Delaware Code.

A. The 1991 Statute is unconstitutional because it calls for the judge,
instead of the jury,  to make the decision about the existence of
aggravating factors.

B. The 1991 Statute is unconstitutional because it permits a capital
case to be tried without having the grand jury indict as to the
elements of the statutory aggravating factors.

C. The 1991 Statute is unconstitutional because it permitted a death
sentence to be imposed as a result of a hearing in which the rules
of evidence are not enforced.
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D. The 1991 Statute is unconstitutional because under the Delaware
constitution, the jury is required to make the decision to sentence
a defendant to death.

E. The jury selection under the 1991 Statute is unconstitutional,  in
part under the reasoning of Caldwell v. Mississippi.

F. Ring v. Arizona established a substantive rule of criminal law.

Stevenson has also submitted a supplemental memorandum,  in response to a Court

invitation, concerning the applicability of Section 274 of Title 11 of the Delaware Code.

That memorandum was filed on May 12,  2003 and contains one argument,  as follows:

4) The Supreme Court’ s reasoning in Swan v. State is fundamentally flawed
because it ignores Demby’ s mandate and contains incorrect assumptions
about the liability of injuries to assign culpability to defendants.

As noted in this decision in the Procedural History, this Court held evidentiary

hearings on some of the issues the defendants had raised.   The witnesses at Manley’ s

hearing were his original two tr ial counsel.   At Stevenson’ s initial hearing,  the only

witness who testified was one of his two trial counsel.   His testimony was interrupted and

then stopped when the representation issue arose over the Chance questions. 19  

The evidentiary hearing resumed with new, court appointed counsel.   Four persons

who had been tenants at Cavalier Apartments at the time of the murder testified.  They

were Valerie Era Mossinger (who was then Valerie Era),  Marlene Ijames (formerly

Marlene Farmer), Jessica Wing, and Carol Schweda Trzepacz (formerly Carol Schweda).



22

None had testified at the trial.   Each,  however,  spoke to the police on the day of the

murder and/or shortly thereafter .   Ijames was the only one to testify that she had never

been contacted by an attorney or  anyone for the defense until Stevenson’ s newly-

appointed counsel in the current proceeding did.  Wing recalled being contacted several

weeks after the shooting by some lawyers who said they did not need her.   Trzepacz said

only the police spoke to her and no defense counsel contacted her until new court

appointed counsel did.

Valerie Era Mossinger testified that she was awakened between 7 and 8 a.m. by

gunshots.  She saw a car which she described as black.   She saw it moving but could not

see the occupants.  When she called her roommate, Carol Schweda, at work,  Schweda told

her that when she went to her car that morning there was a car next to her car with two

men slouched down in it.  She said she was startled.  Schweda did not testify at the

defendants’  trial.

She did, however,  testify at the evidentiary hearing.   She recalled, that while she was

walking to her car in the morning,  she glanced and saw someone in a car in the middle row

of parking spaces.   She believed the person was Caucasian or  Hispanic and was occupying

the passenger seat.   She may have told the police at the time of the murder that the man

she saw was white.

Marlene Ijames said that she heard the gunshots, too.   She was already awake when

she heard the gunshots.   She looked out her window about three minutes later.   She could
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not see the parking lot and returned to getting ready for work.  Then she heard screams and

went back to the window.

According to the summary of her statement, which the defense had, she told the

police she saw a white male wearing a dark jacket and light colored pants with a short hair

cut.   He was about 5'  8" and of medium build.  She told the police this person walked very

quickly from the person who was lying on the ground.   He looked back at that person lying

on the ground and got into a car.   The car was dark colored and it drove by the window

out of which she was looking.

Stevenson’ s trial counsel, who was testifying in the initial hearing when the

“ Chance” interruption occur red,  resumed the stand at the second hearing and was asked

about these witnesses.  He resumed his testimony by saying that the State’ s argument at

trial was that Manley was the shooter.   Manley’ s trial strategy,  however,  was that while

Manley was at the murder scene, Stevenson was the shooter.  Stevenson’ s defense, on the

other hand, was alibi.   Stevenson had given him and co-counsel alibi information, but they

were unable to verify it since the store where he was supposedly going was not open.

Besides, Stevenson was due in Superior Court that day for his fraud trial.

Co-counsel,  who had defended twenty-five capital cases,  also testified in the

evidentiary hearing.   Both counsel were aware of the four witnesses prior to trial and had

a lot of information about the State’ s case.  There had been a preliminary hearing and a
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“ proof positive”20 hearing.  Prior to tr ial, the State had supplied counsel copies of police

reports with summar ies of witness interviews. 21

There were a number of considerations of which both counsel were aware.  One was

that the State’ s case was very strong.   The license number Thompson copied down

belonged to Stevenson’ s car.  The dangling tassel made the case stronger.  They were

aware of several witnesses who said the man they saw was white.  But they were also

dealing with an African-American client the back of whose hands were fairly light skinned,

almost Caucasian.  They are lighter than his face,  and they could readily be mistaken as

hands of a Caucasion.

Stevenson’ s trial counsel were aware that the State’ s witnesses would describe the

shooter as a dark-skinned African-American,  which would not match Stevenson’ s

description.   If any of the four witnesses not called at trial had been called, they could have

pointed the finger at Stevenson as the shooter because of their description of the shooter

as white.  Stevenson’ s trial defense was that he was not present.  The evidence at trial was

that the passenger was the shooter.

Both counsel, therefore,  were concerned that calling these witnesses could backfire

on Stevenson.  They were aware,  however,  that some or all four of these witnesses could

possibly cast doubt on the State’ s case. Yet with the State’ s case being so strong, they
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were worried about damaging their case’ s credibility during the penalty hearing and the

threat of a backlash at the penalty hearing based on their assessment that Stevenson would

be convicted. 

Investigators for tr ial counsel did attempt to contact the four witnesses.  Calls were

made and cards were left.   None of the four witnesses responded,  however.   Nonetheless,

none were subpoenaed for trial either.

Stevenson’ s trial counsel said his newly retained private counsel contacted them after

the trial.   While recalling there was a discussion with appellate counsel about possible

appeal issues, neither recalled if Chance issues were discussed.   The record shows that

trial counsel did, however,  request the original trial judge to include a “ Chance”

instruction to the jury.

Unlike Stevenson’ s claims about witnesses who should have been called to testify but

were not, Manley makes no such claims.   The only testimony at his evidentiary hearing,

therefore,  was from his original tr ial counsel,  both of whom represented him on direct

appeal.   The focus of the questioning of these attorneys concerned their failure to renew

at trial a motion for severance,  their failure to raise the Chance issue on appeal,  some

matters relating to the testimony of Heath’ s girlfriend,  and their trial strategy.

Their trial strategy was that Manley was present but was not the shooter.   Manley had

told his lawyers he was going that day with Stevenson to the University of Delaware to

monitor a class.  He was, however,  asleep in the car when Stevenson got out (apparently,
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according to Manley, to kill Heath).  After that, Stevenson got in and drove back to

Wilmington telling Manley of the shooting.  Their tr ial strategy that Manley was there but

not the shooter,  counsel said, was influenced by what Manley told them.

That strategy also influenced their approach to questioning Heath’ s girlfriend,  who

had described a dark-skinned African-American male coming to the apartment the night

before the murder.  She could not identify the visitor and she knew Stevenson.  She was

emotional on the stand and they did not want her there any longer than necessary. 22

Prior to trial,  the original trial judge had denied the defendant’ s motions for

severance. 23  At the evidentiary hearing, trial counsel were asked why they did not renew

the severance motion during the trial.   It became clearer,  Manley now claims, that several

post-decision events compelled renewing the motion.  Such events included the testimony

about Stevenson getting a gun, the testimony against Stevenson and the Macy’ s theft

charges,  and testimony that indicated Manley may have been the shooter.   Nevertheless,

trial counsel did not renew the severance motion.

Manley’ s trial counsel were aware of 11 Del. C.  §§ 271 and 274 prior to the Chance

decision.  With that decision in hand, at or around the time of the prayer conference,  they

asked the original trial judge to give a “ Chance” instruction.  Their request was denied.

Both trial counsel testified at the evidentiary hearing they believed then that the basis for
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the denial was correct.   They also believed,  in presenting Manley’ s direct appeal,  that the

Chance issue was not persuasive.   They,  therefore,  did not raise it.   With hindsight and

in light of Demby v. State, 24 it might have been more prudent,  they testified, to have raised

a Chance issue on direct appeal.

The Court noted earlier,25 the various claims for post-conviction relief which each

defendant has raised since and including those in their original motions.  Each defendant’ s

briefing,  however,  did not address all of those claims.   The Court will deem those claims

not briefed as waived. 26  The Court,  of course,  will address the claims which were raised

and briefed.

Applicable Standards

Before undertaking consideration of claims on a motion for post-conviction relief, the

Court must first determine whether  there is any procedural impediment to doing so. 27

None of the claims are time barred. 28  Further , when remanding this matter,  the Supreme

Court directed that the issues raised in the defendants’  first round of post-conviction relief

motions, albeit denied by the prior judge,  be considered.   That Court also directed that the
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defendants be given an opportunity to supplement their original motions.   They were given

that opportunity and did so.  In short,  there is no apparent bar to any issue as having been

previously adjudicated. 29  With regard to the Chance claims, which both defendants have

raised,  and Manley’ s severance claim, there,  however,  is an arguable basis to say that

these issues were previously adjudicated. 30  Further  discussion of that arguable basis is

deferred until the detailed review of these claims.

Claims of Ineffective Assistance of Counsel

The Supreme Court remanded this case for two purposes:  (1) to have this Court

reconsider the defendants’  claims for post-conviction relief plus any others they wished

to make; and (2) to conduct a new penalty hearing.   All their claims for post-conviction

relief involve assertions of ineffective assistance of counsel.   In turn,  each of those claims

relate to the trial,  whether it is conduct of counsel at trial or on appeal.  The resolution of

these claims effects whether there needs to be a new trial.  Logically, therefore, before

considering the separate issues relating to the penalty hearing,  the Court will analyze the

claims of ineffective assistance of counsel.

Both defendants make such claims.  Manley’ s claims relate to his trial counsel in that

role and in their role as his appellate counsel.  Stevenson’ s claims are against his trial

counsel and against his separate private attorney who represented him on direct appeal.
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To proceed on these claims,  each defendant must prove that:  (1) counsel’ s

representation fell below an objective standard of reasonableness; and (2) counsel’ s errors

prejudiced his defense.31  Prejudice has been defined as a reasonable probability that,  but

for counsel’ s errors, the result of the proceeding would have been different. 32

“ Reasonable probability” has been defined, in turn,  to mean a probability sufficient to

undermine confidence in the outcome.33  When considering claims of ineffectiveness,

courts are admonished to give deference to counsel’ s tactical decisions, not to employ

hindsight and give counsel the benefit of a strong presumption of reasonableness. 34  

A claim of ineffectiveness of appellate counsel,  while subject to these same tests, are

also judged by additional standards.   Delaware has not ar ticulated those standards in its

reported decisions to the same extent as federal case law.   The seminal Delaware case and

the one most often cited is Flamer v. State: “ A strategy,  which structures appellate

arguments on ‘ those more likely to prevail,  far from being evidence of incompetence, is

the hallmark of effective appellate advocacy. ’ ”35 

In an unreported order, the Delaware Supreme Court stated later, “ [e]qually clear,
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however, is the principle that [the defendant] could not constitutionally require his attorney

to present any non-frivolous issue that he wanted to advance, but which counsel,  exercising

his professional judgment,  decided not to present. ”36  The Delaware Supreme Court cited

the United States Supreme Court’ s decision in Jones v. Barnes. 37  These two standards

overlap but are not co-terminous.  Both should be employed.

Joint Claim
Failure to Raise Chance Issue

Potentially the most significant claim of ineffective assistance is one which both

defendants make.  It is the failure of the counsel representing them on direct appeal to

claim error in the trial judge’ s decision not to instruct the jury in accordance with Chance

v. State. 38 Both defendants sought such an instruction and the original trial judge denied

it,  finding Chance inapplicable to the facts of the case.  If a Chance instruction should have

been given, ineffectiveness would be shown and a new trial warranted.

To understand their present argument,  it is necessary to review the Chance decision.

That case dealt with the relationship between Sections 271 and 274 of Title 11 of the

Delaware Code with regard to accomplice liability and jury instructions.  Section 271 in

part provides:
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A person is guilty of an offense committed by another person when:

1) Acting with the State of mind that is sufficient for commission of the
offense, the person causes an innocent or irresponsible person to engage in
conduct constituting the offense; or

2) Intending to promote or facilitate the commission of the offense the person:

a) Solicits, requests,  commands, importunes or otherwise attempts to
cause the other person to commit it;  or

b) Aids, counsels or agrees or attempts to aid the other person in
planning or committing it;  or

c) Having a legal duty to prevent the commission of the offense, fails
to make a proper effort to do so.

Section 274 provides:

When pursuant to §271 of this title,  2 or more persons are criminally liable for
an offense which is divided into degrees,  each person is guilty of an offense of
such degree as is compatible with that person’ s own culpable mental State and
with that person’ s own accountability for an aggravating fact of circumstance.

In Chance,  the Supreme Court ruled that because Section 274 incorporates Section

271 by reference,  the use of the word “ offense” in Section 271 and the use of that same

word in Section 274 must be construed in pari materia.   There,  the charged crime was

Murder in the Second Degree, such that the Court construed the term “ offense” to mean

homicide.  The Court held,  therefore,  as a matter of law,  that the jury was required to

distinguish between an accomplice’ s liability for the offense of homicide and that

accomplice’ s culpability for the degree of homicide, i. e.,  murder in the second degree,

manslaughter, etc.
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In other words, under Chance,  the jury must first decide whether the State has

established that the defendant was an accomplice to a criminal offense committed by

another person,  pursuant to Section 271.  Second,  Chance holds if a defendant is found

liable for a criminal offense under a theory of accomplice liability, and if that offense is

divided into degrees,  then the jury must determine which degree is applicable based on the

mental State and culpability of each individual defendant.

The trial judge in this case, while declining to give a Chance instruction,  did give an

accomplice liability instruction:

A person indicted for committing an offense may be convicted either as a
principle for acts which he committed himself or as an accomplice to another
person who actually committed the offense.  With respect to the charges of
Murder First Degree,  2 counts of Possession of a Firearm During the
Commission of a Felony, and 1 count of Aggravated Act of Intimidation, one
or both of the defendants may be found guilty either as a principal for acts he
committed himself or as an accomplice if he intended to aid another person in
committing some or all of the acts necessary for the commission of the offenses.
The pertinent section of our Criminal Code is as follows:

A person is guilty of an offense committed by another person when
intending to promote or facilitate the commission of the offense, he
aids, counsels, or agrees .  .  .  to aid the other person in planning or
committing it.

So, in order to find either one of the defendants guilty of an offense
committed by another person, you must find that all three of the following
elements have been proven to your satisfaction beyond a reasonable doubt:

1. Another person committed the offenses charged,  namely, Murder
First Degree, 2 counts of Possession of a Firearm During the
Commission of a Felony,  and 1 count of Aggravated Act of
Intimidation, as I will explain those offenses for you.
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AND

2. The named defendant intended to promote or facilitate the
commission of the offenses.  In other words,  it was his conscious
object or purpose to fur ther or assist the commission of the
offenses.

AND

3. The named defendant aided, counseled, or agreed to aid another
person in planning or committing the offense.

Mere presence at the scene of a crime,  without proof a those elements that
I have outlined for you,  does not support a finding of guilt under this section.
You may find a defendant guilty of offenses committed by another person only
if you are satisfied beyond a reasonable doubt that the offenses were within the
scope of the agreed activity or were reasonably to be expected as incidental to
that activity.

You should also be aware that in any prosecution for an offense in which
the criminal liability of the accused is based upon the conduct of another person,
it is no defense that the other person has not been prosecuted for or convicted
of any offense based on the conduct in question.

Finally,  the law provides that a person indicted as a pr incipal for
committing an offense may be convicted as an accomplice to another person
guilty of committing the offense.  Likewise, a person indicted as an accomplice
to an offense committed by another person may be convicted as a principal.

Your verdicts must be unanimous, and the jury must unanimously find that
a principal-accomplice relationship existed between the participants.  However,
there is no requirement that the jury be unanimous as to which of the parties was
the principal and which was the accomplice as long as you are all agreed as to
guilt. 39

In addition to being indicted for murder in the first degree, the defendants were
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charged with conspiracy in the first degree,  namely conspiracy to commit murder  in the

first degree.   In accordance with that charge, the original trial judge instructed the jury as

follows:

Delaware law defines the offense of Conspiracy First Degree, in pertinent
part,  as follows:

A person is guilty of conspiracy in the first degree, when intending to
promote or facilitate the commission of a class A felony, the person:

* * * * * 

(2) Agrees to aid another person or persons in the planning or
commission of the felony .  .  .  and the person or another  person with
whom the person conspired commits an overt act in pursuance of the
conspiracy.

In order to find the defendant guilty of Conspiracy First Degree, you must
find that all of the following elements have been established beyond a reasonable
doubt:

1. The defendant intended, that is,  it was his conscious object or
purpose, to promote or facilitate the commission of a class A
felony, in this case, Murder First Degree,  as I have defined that
offense for you.

AND

2. The defendant agreed to aid another person or persons in the
planning or commission of the class A felony.

AND

3. The defendant or another person with whom he conspired
committed an overt act in pursuance of the conspiracy.  An overt
act is any act in pursuance of or tending toward the
accomplishment of the conspiratorial purpose.
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If, after considering all of the evidence, you find that the State has
established beyond a reasonable doubt that the defendant acted in such a manner
as to satisfy all of the elements which I have just stated, at or about the date and
place stated in the indictment, you should find that defendant guilty of
Conspiracy First Degree.   If you do not so find, or if you have a reasonable
doubt as to any element of this offense, you must find the defendant not guilty
of Conspiracy First Degree.40

On direct appeal,  Stevenson did attack the original trial judge’ s accomplice liability

instruction.   Relying upon Probst v. State, 41 he argued that the jury should have been

instructed that it had to be unanimous about whether Stevenson was a principal or an

accomplice.  The Supreme Court rejected that argument:  

Stevenson’ s argument is not persuasive for  two reasons.   First,  the specific
identification of the principal and accomplice is not a prerequisite to a finding
of guilt for two persons under  an accomplice liability theory.   See Claudio v.
State, 585 A.2d 1278,1282 (Del.  1991).  Second, Stevenson’ s reliance on
Probst,  for the proposition that the defendants were entitled to a single theory
unanimity instruction, is misplaced.   A single theory unanimity instruction is
required “ if (1) a jury is instructed that the commission of any one of several
alternative actions would subject the defendant to criminal liability, (2) the
actions are conceptually different and (3) the State has presented evidence on
each of the alternatives. ” Probst v. State,  547 A.2d at 121 (citations omitted).

In Probst,  “ a specific unanimity instruction was desirable since there was
one charge (assault) and evidence of two separate incidents (Probst’ s shots and
Miller’ s shots) to support a conviction on alternate theories of liability. ”  Id.
at 124 (Opinion on Motion for Rehearing en Banc).  Unlike Probst,  the fatal
shooting of Heath involved a single individual with a single gun and not distinct
contemporaneous actions by two individuals who were each firing weapons at
the same victim.  This Court has stated:
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In a criminal charge involving one incident and two people, the jury is
regarded as being unanimous if,  without specifically identifying who
was the principal and who was the accomplice, they all agree that one
of the two actors performed all of the elements of the offense charged
as a principal and that both actors knowingly participated in the alleged
criminal act.

Probst v. State,  547 A.2d at 123 (Opinion on Motion for Rehearing en
Banc)(footnote omitted).  Consequently, a single theory unanimity instruction
was not required in this case.  The Superior Court’ s instructions to the jury
were a correct statement of Delaware law.  Stevenson’ s argument on this issues
is without merit. 42  

 
Manley made no such argument,  however.   At first glance,  however,  there is a

threshold issue of whether the Chance issue now raised has been,  by implication, formerly

adjudicated.  If so, it would be procedurally bar red. 43  In other words,  since the

convictions for first degree murder,  conspiracy to commit first degree murder and the

accomplice liability instruction were affirmed several years after the Chance decision, does

the procedural bar apply?  And,  even though now couched as a claim of ineffective

assistance, if the Supreme Court decided this Court had not committed legal error,  by

definition, counsel cannot be ineffective.44

This Court is not inclined to say the procedural bar applies.   First,  there is the

questionable policy of finding prior adjudication by implication.  Second, as inferred by
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that caution, is that the defendants’  Chance claim deserves to be explicitly addressed.

When doing so, this Court,  nevertheless, finds the full factual and legal context of this case

as one in which a Chance instruction was and is not needed.

A review of the factual setting of Chance and its progeny demonstrate why.   Chance,

itself, arose from a fistfight that turned deadly.  The defendant was seen repeatedly kicking

the victim in the head until the victim was left motionless in the street.  Chance and several

other assailants were separately charged with murder in the second degree.  At the prayer

conference, Chance’ s attorney requested lesser -included jury instructions on assault in the

first,  second, and third degree.   The trial court decided to instruct the jury as to assault in

the first and second degree.   Chance then withdrew his prior request for  an instruction on

assault in the third degree and made no other objections.  At the State’ s request,  the trial

court also charged the jury on the State’ s alternative theory that Chance could be held

liable as an accomplice.  The jury convicted Chance of murder in the second degree.

On appeal, Chance maintained that it constituted plain error  for the trial cour t to not

instruct the jury to assess his guilt for the degree of homicide offense in accordance with

his own culpable mental State pursuant to Section 274.  The Supreme Court found that

while the instructions should have included the provisions of Section 274, the omission of

that specific instruction did not constitute plain error because certain questions from the

jury showed that it had understood its duty to judge Chance’ s individual culpability in

accordance with the hierarchy of instructions given.
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Less than a year later,  the Supreme Court was once again confronted with the Section

274 issue in Harris v. State. 45  Harris had been convicted of murder in the second degree,

conspiracy in the first degree,  conspiracy in the second degree, riot,  reckless endangering

in the first degree,  and three counts of possession of a firearm dur ing the commission of

a felony.  The chain of events leading to Harris’  conviction started with the shooting of

a well-known resident from the community in which Harris lived.  In response,  Harris and

a group of men rounded up guns and ammunition and proceeded to hunt for the man they

suspected was responsible for the shooting.   On the way, for no apparent reason, a

shooting erupted.  Witnesses testified that Harris had fired at two bicyclists,  killing one of

them.

On appeal, Harris,  like Chance, argued that the court’ s failure to include a Section

274 instruction constituted plain error.  The Supreme Court disagreed.   Since the State had

sought a conviction for murder  in the second degree and the lesser included offense of

manslaughter, the Court found that the instructions correctly required the jury to

distinguish between Harris’  liability for the offense of the homicide and Harris’

culpability for the degree of the homicide.  Therefore, while the instructions should have

included the provisions of Section 274, that omission did not constitute plain error.
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A year later,  the Supreme Court again faced a Chance issue in Johnson v. State. 46

Johnson was convicted of assault in the first degree and possession of a deadly weapon

during the commission of a felony.  The charges arose from a bar brawl in which another

person suffered multiple fractures to his face, requiring surgery.   The State had presented

evidence that three men simultaneously assaulted the victim,  and Johnson based his

defense, in part,  on the assertion that he did not participate in the attack.   The trial judge

instructed the jury,  pursuant to Section 271,  that the defendant can be held responsible for

a crime which is a foreseeable consequence of the underlying criminal conduct, but refused

Johnson’ s request for a Section 274 charge.  The Supreme Court reversed.   In the context

of the case, the Court said, the term “ offense” meant “ assault,” which has three different

degrees.   Therefore, the Court concluded, it was reversible er ror for  the trial court to deny

Johnson’ s request for a jury instruction requir ing the jury to decide what degree of that

offense was consistent with Johnson’ s mental State.

The Supreme Court’ s broadest Chance pronouncement came in Demby v. State, 47

which was decided on January 10,  2000, approximately two years after  these defendants’

convictions were affirmed on direct appeal.   Demby had been convicted of murder in the

first degree and possession of a firearm during the commission of a felony.  Demby

appealed and argued that the trial cour t erred by failing to give a missing witness
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instruction.   But more importantly for this discussion, the State filed a cross-appeal that

alleged that the trial court er red in instructing the jury on lesser-included offenses.   The

case arose from an argument and shooting death of a 14 year-old.   According to Demby,

however, he did not want to fight the victim and it was his friend,  Flonnory,  who actually

shot him.

On appeal,  the State argued that Section 274 does not apply unless there is evidence

in the record that the crime committed by the principal might not be intentional murder,

but rather some lesser -included offense.  In support of its contention, the State cited to

Section 206(c), which provides that lesser-included offenses need not be charged unless

there is a rational basis in the record for a verdict acquitting the defendant of the offense

charged and convicting the defendant of the lesser-included offense.   The Supreme Court

disagreed and concluded:

[I]n Chance we held, as a matter of Delaware law, the jury was required to
distinguish between an accomplice’ s liability for the offense of homicide and
that accomplice’ s culpability for the degree of homicide, i.e. ,  the crime of
Murder in the Second Degree,  Manslaughter or Criminally Negligent Homicide.

Because Demby was charged with an “ offense which is divided into degrees, ”
Section 274 directed the jury to find Demby “ guilty of an offense of such a
degree as is compatible with that person’ s own mental State.”   The Superior
Court properly concluded that this Court’ s holding in Chance required it to
instruct the jury in Demby’ s case with regard to the lesser-included degrees of
homicide.48

The Demby court,  therefore,  appeared to rule that whenever the prosecution seeks to
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hold a defendant liable as an accomplice for an offense which has lesser-included degrees,

regardless of the circumstances of the crime, Section 274 requires a jury instruction be

given directing the jury to assess the defendant’ s individual mental State with regard to

the hierarchy of lesser -included degrees.

More recently,  the Supreme Court handed down Swan v. State. 49  Swan had been

convicted of three counts of murder  in the first degree (one count of intentional murder and

two counts of felony murder),  robbery in the first degree,  burglary in the first degree,  five

counts of possession of a firearm dur ing the commission of a felony, and conspiracy in the

second degree.   The charges arose from the shooting death of Kenneth Warren.   Two

masked men, each armed with a handgun,  had burst into Warren’ s home and shot him

four times, killing him.  Each of the two intruders shot Warren,  but it was impossible to

determine which of the shooters had fired the fatal shot.   

On appeal,  Swan argued that the trial judge erred by refusing to give the jury specific

instructions that clearly separated the State’ s theories of intentional murder  and

accomplice liability.  It was urged that the trial judge should have provided a Chance

instruction commanding the jury to find either that Swan was the principal in committing

first degree murder by firing the fatal shot, or that he was the accomplice by firing the

other shots that did not kill the victim.  Swan contended that his constitutional rights had

been violated because his jury could have convicted him even though some jurors
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considered him as the principal, while others thought he was the accomplice.  The Court

held:

Were a Chance instruction required under these circumstances,  this Court would
face the same problem noted in Liu [v. State,  628 A.2d 1376 (Del. 1993)].
Since the jurors cannot determine who was the principal and who was the
accomplice, both Swan and Norcross could escape liability because the jury
could not make a specific culpability assessment for each defendant.  As the jury
may find both defendants guilty of the first degree murder offense without
definitively finding one the principal actor,  the jury must also be permitted to
assign the same level of culpability to both actors since they were involved in
the same criminal enterpr ise and where one could conclude it to be equally
possible for both to have fired the fatal shot.  There is here no credible
argument, as in Chance, that Warren’ s death was an unintended consequence
of either Swan’ s or Norcross’  actions.  Therefore, the trial judge did not err
by refusing to give an instruction setting forth the varying degrees of culpability
for accomplice liability. 50

The Swan court’ s reference to Liu v. State is not without significance to this case.

The issue there was whether the Court erred in not instructing the jury that it had to be

unanimous in deciding whether Liu was a principal or an accomplice to another person

charged with the same murder.   This Court had instructed the jury,  as the original trial

judge did in this case, that while it did not have to unanimously decide whether he was

either the principal or an accomplice,  it did have to be unanimous about his guilt.  In

affirming that instruction,  the Supreme Court said:

[T]his is a case involving two people and a single incident where the State may
have difficulty proving their respective roles.   In such a case, a general
unanimity instruction serves to prevent both persons from escaping criminal
responsibility,  where there is compelling evidence that they jointly planned and
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carried out the criminal enterprise. 51 

This review of precedents reveals a certain lack of clarity.  Demby is the case most

helpful to these defendants’  claims that their appellate counsel should have raised Chance

on direct appeal.   But in Demby,  unlike here,  there was scant,  if any, evidence the two

people - Demby and another - had conspired to kill the victim.  They were not even

convicted of conspiracy to commit intentional murder,  unlike this case.

While the literal interpretation of the Demby Court’ s language dictates that a Section

274 instruction be given whenever the State seeks to impose accomplice liability for an

offense that contains lesser-included degrees, such as homicide, the Demby Court

recognized, at least implicitly, that there are situations where such a charge would be

improper.  In fact, the Swan Court distinguished that case from Chance by noting that

there was “ no credible argument,  as in Chance,  that Warren’ s death was an unintended

consequence of either Swan’ s or (co-defendant) Norcross’  actions.”52  The same can be

said about the evidence in this case.

Based on that language in Swan,  it appears that the Supreme Cour t senses the

potential mischief in an across-the-board use of a Chance instruction.   Rather,  the Supreme

Court again recognizes the concern expressed in Liu that,  under certain circumstances,  a

Chance instruction may result in inconsistent verdicts for defendants allegedly involved in
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the same crime.   This result is especially true where there is compelling evidence that two

people jointly planned and carried out an intentional murder.

And that is what the evidence in this case showed.  Stevenson was the defendant to

be tried for theft.   He was not, however,  the person who came to Heath’ s apartment the

night before the murder.  On the morning of the shooting, a tenant observed two people

slouched down in a car parked near or next to Heath.  Heath was shot from behind five

times on the morning he was heading to court to testify against Stevenson.   The physical

description of the shooter more closely matches Manley.   Similar ammunition to that used

to kill Heath was found in a jacket in Stevenson’ s car.  That jacket closely matched a type

of jacket Manley owned.  A paper with the name,  address and telephone number of

another witness against Stevenson was found in a police car in which Stevenson had been

transported.   Both were seen together hours before the murder,  and within minutes after

it,  and when approached by the police,  both ran.

The evidence conclusively showed a planned and intentional killing in which two

persons,  these defendants,  participated.   Chance,  therefore,  is inapplicable to the facts of

this case.

Moreover, Chance is clear that the instruction included in its Appendix I is a sample

based on the evidence presented in that case.  In the footnote directing the reader  to the

Appendix, the Chance Court describes the instruction as follows:
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One possible form of a Section 274 instruction is set forth in Appendix I.  The
instruction is intended to illustrate the facts of Chance’ s case, to wit:  the trial
of a single defendant,  no charge of felony murder, no weapon, and an assault
resulting in a homicide where the homicide might be either the intended or a
consequential offense.53

In other words,  the fact-driven sample instruction is not a categorical imperative for every

case involving accomplice liability.  As discussed above, the facts of Chance are

significantly different from those in the case at bar.   Although the jury instruction of

defendants Manley and Stevenson was not a paraphrase of the sample Chance instruction,

it explicitly provided that, in order to find either defendant guilty of murder in the first

degree as an accomplice, the jury was required to find that the accomplice intended to

further or assist in the commission of first degree murder.   This instruction was consistent

with the evidence, which did not support a basis for a finding of either reckless or

criminally negligent mental states, which was the focal point of the Chance decision. 54

Finally,  the Court notes that, in the Chance Court’ s comparison of § 274 with the parallel

provision of the Model Penal Code, the Court focused on a hypothetical where the

defendants agreed to participate in an unlawful assault and the result was a homicide.55  In

the case at bar,  no evidence was offered by the State or either defendant to show that the

killing was a consequential crime.  This fact again underscores the different scenario and
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issues addressed in the Chance opinion.

That conclusion, however,  does not end the analysis.   It must be viewed through the

unique prism of the duties of appellate counsel.   Earlier,56 the Court quoted two standards

which partially overlap.   The first is the standard that to structure appellate arguments to

focus on those more likely to prevail.   The other is that appellate counsel is not required

to raise every non-frivolous issue.

With these standards,  it is difficult to say whether counsel were deficient in not

arguing this issue on direct appeal.  For one,  Demby had not been decided.  For another,

this case differed factually from Chance and all counsel here,  and certainly Manley’ s,

believed it was a lightweight issue.  Stevenson’ s trial counsel and Manley’ s trial counsel,

who also represented him on appeal,  have basically said that they did not put much stock

in the success of raising a “ Chance” instruction issue. Now,  with the benefit of hindsight

with regard to Demby,  the “ Chance” argument assumes more significance and counsel

have now said as much.

This Court does not consider that it would have been raising a non-frivolous issue to

have argued Chance in direct appeal.   But in the context of the case law then known,

Chance  having been decided within days of the case going to the jury in the guilt phase,

and counsels’  choice to raise other weightier  non-frivolous appellate arguments,  this Court

cannot say, however, that there was attorney deficiency.  Even assuming that there were
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such deficiency by all counsel representing these defendants on direct appeal,  the

defendants still cannot meet the second prong of inefficient assistance,  namely prejudice.

They cannot show that if the Chance issue had been raised,   they would have succeeded

and their convictions reversed for that reason.

While Demby was not decided until two years later,  it nevertheless,  suggests why

counsel should have raised the Chance issue on appeal.   Even so,  these defendants cannot

meet their burden of showing that the direct appeal proceeding was unfair or unreliable. 57

The discussion earlier  reflecting the series of opinions from Liu to, and including, Swan

demonstrates why.  In addition, it is far less than clear or  certain that with the facts in this

case, the Supreme Court on direct appeal would have reversed the convictions and ordered

a new trial for failure to give a Chance instruction.   The facts of this case do not lend

themselves even to the holding in Demby; Demby was not convicted of conspiracy to

commit intentional murder.

The elements of the first degree conspiracy charge included this language:

The defendant [meaning each one] intended, that is, it was his conscious object
or purpose,  to promote or facilitate the commission of a class A felony in this
case, Murder First Degree. . . . 58 

And, one of the elements of the accomplice liability instruction was:
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The named defendant intended to promote or facilitate the commission of the
offense.  In other words,  it was his conscious object or purpose to fur ther or
assist the commission of the offenses. 59

In light of the defendants’  convictions of conspiracy in the first degree, coupled with

the original trial judge’ s instruction on accomplice liability, there is no factual or legal

basis for a Chance instruction,  and if the issued were raised, the probability was high that

no error would have been found.  This conclusion is further buttressed by the fact that

Stevenson claimed on appeal that the trial judge erred in not giving a unanimity instruction.

As noted earlier,60 this claim of error  was rejected.

Finally,  the facts of this case show that no reasonable jury could have convicted either

Manley or Stevenson of any lesser degree of homicide.

For all these reasons,  the claims that the defendants assert based on Chance and its

progeny fail.   They fail to meet their burden of showing that a standard for appellate

counsel was violated.  Moreover, even if the defendants had shown attorney deficiency,

they still could not show prejudice.

In addition to the “ Chance” issue, which both defendants raised,  they have

questioned whether there can be a new penalty hearing.  But each has raised other trial

issues individual to each defendant.   Consistent with the remand and the resolution of those

issues effecting whether there is a new trial, the Court will first address those tr ial issues.
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Manley’ s Claims 
 Severance

Manley first asserts that his trial counsel were ineffective because they failed during

the trial to renew a severance motion which originally he had made prior to tr ial.   The

claim was that there would be antagonistic defenses.   The record then known to the

original trial judge was that there was one shooter and one gun, but two people in the car.

It was known that the ammunition retrieved at the scene was similar to that found in a

military jacket,  most likely Manley’ s, which was discovered a short while later  in

Stevenson’ s car.  It was also known that only Stevenson was the defendant scheduled to

go to trial that day on the Macy’ s charges.

The trial judge denied Manley’ s motion. 61 He did note, however,  that neither

defendant proffered to the Court what his core defense would be.  He also noted that there

was no evidence that mutually antagonistic defenses existed. 62

On direct appeal,  Manley’ s appellate counsel (who were also his trial counsel)

claimed it was error  for the trial judge to have denied his motion for  severance.   In making

that argument,  they renewed the argument that antagonistic defenses compelled severance.

When doing so, they pointed to specific events occurring dur ing trial,  namely cross-

examination of a State witness and Stevenson’ s closing argument,  as examples of why
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severance was necessary.   None of these events,  however,  prompted them to renew the

severance motion during the trial.   The Supreme Court,  referr ing to these trial events,

rejected these arguments and found no severance was needed. 63

In his motion for post-conviction relief,  Manley refers again to these events at trial

but adds several others which he contends compelled his trial counsel to renew the

severance motion.  In part,  his reason for citing to the additional tr ial events not raised on

direct appeal is to seek to avoid the consequences of Rule 61(i)(4), which bars

reconsideration in post-conviction proceedings of previously adjudicated issues. 64

Ordinarily,  therefore,  the Court would be procedurally prevented from considering this

claim.  Manley invokes, however, the provision which provides relief to that bar,  namely

where the interest of justice warrants reconsideration. 65

Even though Manley couches his current severance claims as (1) involving a

previously adjudicated issue, (2) but one which the interest of justice merit reconsideration,

the Court does not share that view.  Rather, the Court views the Supreme Court’ s

recitation of the trial events cited by Manley on direct appeal as a guide to determine

whether trial counsel were ineffective.  Accordingly,  the usual standards applicable to
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claims of ineffective assistance apply, namely attorney deficiency and prejudice.66

Manley cannot satisfy either standard.   It is undisputed that his trial counsel did not

renew the severance issue during the tr ial.   On appeal, they were claiming error  in the trial

judge’ s pretrial decision.   But in their appellate argument,  they cited to events during the

trial as support for their  contention that there should have been severance.  While the trial

judge did not, obviously, have those events before him when ruling pre-trial,  the Supreme

Court did.  The additional trial events Manley now cites,  namely the testimony of the other

Macy’ s security person and the testimony, direct and on cross, of Dorothy Hackett, are

in the same genre as those argued before and discussed by the Supreme Court in the direct

appeal.

The consequence of that observation is that even if those events prompted trial

counsel to renew on one or more occasions Manley’ s severance motion,  it would likely

have been denied by the trial judge and that denial would have most probably been

affirmed.   Therefore, if no legal error  would have occurred,  counsel cannot be deficient

either at the trial level or the appellate level. 67  Further,  since the Supreme Court has

decided that there was no prejudice in the joint trial, Manley cannot show prejudice.  His

claim fails to meet that standard. 68



69 Super.  Ct.  Crim.  R. 61(i)(4).  

70 744 A.2d 976.

71 State v. Wright,  653 A.2d 288 (Del. Super. Ct. 1994).  

72 Bailey v. State,  588 A.2d 1121,  1126 n.5 (Del. 1991) (citing Teague v. Lane,  489 U.S.
288, 109 S.  Ct.  1060, 103 L.Ed.2d 334 (1989).  

73 Flamer, 585 A.2d at 749 (citing Teague, 489 U.S.  at 311, 109 S.  CT at 1075,  103 L.Ed.
2d at 356.

52

Manley,  as noted, however,  approached this claim of ineffectiveness on the basis that

the consideration of the severance issue was barred as formerly adjudicated,  but,

nevertheless,  that the relief to that bar allowed reconsideration.  The relief which he cites

is that reconsideration is warranted in the interest of justice.69  His contention is that

reconsideration is warranted as a result of Demby,70 which he asserts establishes a new rule

of law which should be applied retroactively and which would require severance.

It should be noted that if the Court’ s analysis were in the context of Rule 61(i)(4),

the “ interest of justice” relief Manley invokes has been construed narrowly to mean he has

to show the trial court lacked the authority to convict or punish him. 71  The concept of

“ authority” includes not only jurisdictional, but also any constitutional error  meeting the

two-part test set forth in Teague v. Lane. 72  The first Teague exception dictates that a new

constitutional rule should be applied retroactively if it placed certain kinds of primary,

private individual conduct beyond the power of the criminal lawmaking authority to

proscribe. 73  Under the second exception, a rule may be applied retroactively if it requires
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the observance of procedures that are implicit in the concept of ordered liberty. 74  The

alleged change of law upon which Manley relies is the Demby Court’ s alleged restatement

of Section 274 as to its application to cases involving clearly intentional crimes.  Even if

this Court were to accept Manley’ s rather expansive view of that case’ s holding and

significance, that change of law would still not rise to the level of demonstrating that the

trial court lacked authority to convict or punish him.  Also, for  the reasons discussed

earlier,75 Demby’ s holding is inapplicable to this case.  Accordingly, any change of law

resulting from Demby would not be retroactively applied if the current analysis were within

Rule 61(i)(4).

For all these reasons,  Manley’ s counsel were not ineffective for failing to renew his

severance motion.   This claim fails.

Macy’ s Evidence

Manley next challenges the limiting instruction given to the jury regarding the

admissibility of the evidence relating to Stevenson’ s alleged scheme to defraud Macy’ s.

Manley’ s attorneys agreed at trial that this evidence was properly admitted to show motive

for the homicide, but argued that any limiting instruction given should not refer to Manley.

In other words,  Manley argued that the Macy’ s evidence was admissible to show

Stevenson had a motive to murder Heath,  but that it was irrelevant as to the State’ s case
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against Manley.   The trial judge disagreed and instructed the jury in his final instructions

in this fashion:

Ladies and Gentleman of the Jury.   You have heard evidence that one of
the defendants, namely, David Stevenson, allegedly committed thefts while
an employee at Macy’ s and that the deceased, Kristopher Heath,
participated in the investigation which led to the theft charges being placed
against Stevenson.

You may not use this evidence as proof that David Stevenson is a bad
person and therefore probably committed the offenses contained in the
indictment.  You may use this evidence only to help you in deciding whether
David Stevenson or Michael Manley was one of the persons who committed
the offenses contained in the indictment.

The State claims that the prior alleged theft evidence might tend to show
a motive on Stevenson’ s part or on Manley’ s part to commit the offenses
contained in the indictment.

You may consider the prior alleged theft evidence to help you decide
whether or not such evidence tends to show a motive on Stevenson’ s part
or on Manley’ s part to commit the offenses and to help you decide whether
or not such evidence tends to identify them as the perpetrators of the offenses
contained in the indictment for which the defendants are now on trial.   You
are instructed that you may not use the pr ior alleged theft evidence for any
other purpose whatsoever.  Further,  the fact that defendant Stevenson had
been indicted for the alleged offenses arising out of the Macy’ s internal
theft investigation is not evidence as of his guilt with regard to those
offenses.  As previously stated,  an indictment is a mere accusation and is not
evidence of guilt. 76

Manley argues that trial counsel were ineffective for failing to object to this

instruction and again ineffective when representing him on appeal by not raising it as a

claim of error.
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The trial record shows that when the “ Macy’ s evidence” was introduced,

Manley’ s counsel asked that a limiting instruction be given and that Stevenson be the only

person mentioned. 77  No instruction was given at that point.  During the prayer conference,

there was an extensive discussion of the wording of the instruction ultimately given.

Manley’ s counsel did not object to the charge as a whole but sought to limit the references

in it to Stevenson.78  At counsel’ s request,  Manley’ s name was deleted from the first

sentence of the second paragraph. 79  The appellate record shows that his counsel did not

raise on appeal a claim that the trial court erred in giving this instruction.   When testifying

during the evidentiary hearing, one of Manley’ s trial/appellate counsel indicated that the

trial court’ s instruction was not an appealable issue.

Manley characterizes the use of the Macy’ s evidence, which he urges related solely

to Stevenson,  as creating an inference of culpability for the murder through improper

“ guilt by association” evidence.  The rationale behind prohibiting “ guilty by association”

evidence is that by presenting such evidence,  the jury is basically asked to infer that

because the defendant associates with unsavory characters,  he is more likely to have

committed the particular unsavory crime for which he is being tried. 80  Such evidence is
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essentially, therefore,  character evidence inadmissable under Rule 404(b).81 

Manley’ s relies principally on the Fifth Circuit’ s discussion of “ guilt of

association” in United States v. Polasek.82  In that case, the defendant appealed her

conviction of various offenses relating to fraudulent manipulation of automobile odometers.

The defendant worked with used car dealerships,  transferr ing motor vehicle title and

registration documents from dealers to purchasers.   On appeal,  the Court of Appeals

reversed the conviction based on the fact that certain evidence was improperly presented

to the jury regarding bad acts and convictions relating to odometer fraud by various dealers

with whom the defendant had associated.  In particular, Manley cites to footnote 2, where

the Court of Appeals discusses at length the purpose of the prohibition on “ guilt by

association” evidence and states:

Accordingly,  there are two arguments against guilt by association evidence:
first,  that it is not relevant as that term is defined in Rule 401 and hence is
inadmissable under Rule 402,  and second, that even if it is relevant,  it is
unduly prejudicial and excludable under Rule 403.  [The defendant’ s]
associates’  convictions are simply irrelevant to her case.   The government
never demonstrated that [she] participated in or even knew of the schemes
for which the associates were convicted.  Even assuming the evidence was
relevant for some purpose,  its prejudicial effect  substantially outweighed its
probative value: It altogether failed to prove any wrongdoing on [the
defendant’ s] part but insidiously linked her with criminals in such a way
that the jury might have concluded,  as the government argued in its closing
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argument,  that it was no coincidence that many of her associates had been
convicted of the crime for which she was on trial. 83 

While the Court agrees with the Fifth Circuit’ s analysis, its reasoning is

inapplicable to the case at hand.  There,  the evidence of the defendant’ s associates’

convictions could only serve to show that the defendant’ s confederates broke the same law

that she was accused of breaking.   The evidence did not show motive or intent or

opportunity or notice.  Here,  Stevenson’ s indictment for fraud was the alleged motive for

Heath’ s murder and the conspiracy to commit murder.  The inference being urged upon

the jury was that because Stevenson was implicated in the thefts and because of the

friendship between Stevenson and Manley, Manley agreed to participate in the crime.   And

while the motive was more compelling with regard to Stevenson than to Manley, because

it was Stevenson who was facing the possibility of jail time should he be convicted, that

fact goes to the evidence’ s probative value,  not its relevance.   In short,  the evidence was

relevant because it tended to show that Manley had a motive to eliminate Heath,  to help

his friend avoid a conviction of imprisonment.

Of course just because the evidence is relevant,  it does not necessarily mean that it

is admissible.  A Rule 403 balancing of prejudice and probative value is necessary.   But

as Wright and Graham explain:

In some conspiracy cases,  the “ other” act that is proved is not that of the
defendant himself but involves conduct of third persons.   While Rule 404(b)
is not limited to other acts of the defendant, proof of conduct of third persons



84 Wright and Graham,  Federal Practice and Procedure § 5239,  c. 5 at 451.

85 Shelton, 744 A.2d at 475.

58

does not normally support a strong inference as to the character of the
defendant himself.  The jury might infer that the defendant has a bad
character by virtue of his association with his co-conspirators,  but the
prejudice is usually less than in cases where it is the defendant’ s own acts
that are proved.   Of course,  the defendant can object to such evidence if its
sole relevance is to prove the character of a co-conspirator to prove the co-
conspirator’ s conduct, but this is seldom the case.84  

The instruction did not imply that Manley was implicated in the thefts from

Macy’ s.   It was properly fashioned to explain the State’ s intention about this evidence

and how, while Stevenson was the lone defendant,  on those charges,  the jury could assess

that evidence as to Manley.   With all the other evidence linking Manley to Heath’ s

murder, the relevance is manifest and there was no 403 bar to it.   The limiting instruction

was appropriate.   Counsel’ s limited objection was appropriate,  too.

Therefore,  as to how counsel handled the limiting instruction at the trial stage,  the

Court sees no attorney deficiency.  Assuming arguendo that there were a deficiency,

Manley has not made a convincing case that he was prejudiced by that deficiency.  He has

not shown but for such counsel error there is a reasonable probability that the result of the

trial would have been different, which is the prejudice standard. 85

Manley also contends that when representing him on appeal, the same counsel

should have argued it was error to have included him in the limiting instruction.   One of

those counsel testified there was no merit to the argument.  While it is somewhat unclear
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how much the decision to not make this claim on appeal was the result of deliberative

appellate strategy,  the decision to focus on severance and juror selection issues is

manifestly reasonable.  When examining the totality of the evidence and the trial judge’ s

instruction,  the Court is unconvinced that the Supreme Court would have found error in

the instruction if asked to review it.   This means that without such an error , there cannot

be counsel deficiency. 86

In sum, Manley has not met his burden of showing that counsel at trial and/or on

appeal were ineffective for failure to object to the limiting instruction given and failure to

raise the claim on appeal.   His contention of ineffective assistance on this issue must fail.

Stevenson’ s Claim
Failure to Call Witnesses

Stevenson claims that his trial attorneys were ineffective in failing to interview and

call as witnesses certain individuals identified and interviewed by the police around the

time of Heath’ s killing whom he asserts would have supported his “ reasonable doubt”

defense.  Police reports provided to the defense prior  to the trial identified four people who

were at or around the scene of the crime at the time of the shooting,  but whose

observances conflicted in various respects with por tions of the State’ s version of the

events.  In short,  Stevenson alleges ineffective assistance of counsel because his trial

attorneys,  while aggressively cross-examining the State’ s witnesses to discredit their
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recollection,  and in an effort to cast doubt on his presence,  “ inexplicably” failed to call

any of these witnesses to cast doubt on the testimony of the State’ s witnesses.

Each of these four witnesses testified at the evidentiary hearing on February 6th.

None appeared at trial and none were contacted by Stevenson’ s trial counsel.   Those

counsel explained that investigators in their office sought to contact them pr ior to trial.

According to trial counsel,  none of the witnesses returned phone calls or responded to

business cards.   Each,  however,  responded to newly appointed counsel’ s subpoenas or

requests to appear at the hearing.

The first witness at issue is Valerie Era Mossinger.  Detective Quinton Watson’ s

investigation report indicates that he questioned Mossinger afer the shooting and states:

On 11/13/95 at 0851 hrs., writer spoke with Valerie in the hallway of her
apartment building.  Valerie sated that she saw (sic) five shots then looked
out of her window and saw a black colored car drive away.   Valerie stated
that the vehicle was a med size vehicle and she thought it was a four door
vehicle.  Valerie stated she had called her roommate Carol Schweda at work
after finding out what happened.  Valerie stated that her roommate stated
that she saw a white male sitting in a small dark colored vehicle parked next
to her’ s when she left for work this morning.

   
At the evidentiary hearing,  Mossinger said she heard gun shots and looked out her

window.  A few minutes later she saw the tail lights of a car moving away.  She could not

see the occupant nor did she note the number of doors.   She described it as blue/bluish,

but admitted describing it years ago as black.  Shortly after seeing all this,  she called her

roommate Carol Schweda,  who was at work,  who said she had seen people in the car next

to her car when she went to her car to go work, and that seeing them had startled her.
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The next witness at issue was Carol Schweda Trzepacz, Mossinger’ s roommate and

the person Mossinger called.  Detective Watson’ s report about his interview with her

provides:

On 11/13/95 at 1655 hrs. ,  writer spoke with Carol over the telephone at her
place of employment.  Carol stated that all she saw this morning was a white
male seated on the passenger side of a dark colored vehicle (unknown what
type vehicle).  Carol stated that she was sure that it was a white male and
that she saw the subject when she came out of her apartment building around
0715 hrs.   Carol stated that she got into her vehicle and as she began to drive
off she saw a subject move around in the passenger seat of the dark vehicle
that was parked next to her vehicle.  Carol stated that she remembers this
because it kind of startled her when she saw him moved (sic).

On 11/16/95 at 0715 hrs. ,  writer met with Carol at her residence.   This
meeting had been set up by writer on 11/15/95.   Writer called Carol at about
0830 hrs. ,  at her place of employment in reference to setting a date and time
when she could show writer where her vehicle was parked, in reference to
the dark colored vehicle with the white male in same on the morning of
11/13/95.

Carol advised writer on 11/16/95 that the subject was on the passenger side
of the dark colored vehicle and that she did not see the subject when she
walked to her vehicle which, was parked on the left side of the dark colored
vehicle.  Carol stated that the subject had short dark hair  and that she
thought that the subject was white and that she is pretty sure of that.   Carol
stated that the vehicle was a darker blue or black colored vehicle.   Writer
and Carol walked outside of Carol’ s apartment building and Carol pointed
out to writer that she was parked in the fourth parking space directly across
from the front of her apar tment building.  Carol stated that the dark vehicle
was parked in the third parking space directly across from the front of her
apartment building.

Carol stated that the police had arrested black guys for the murder and that
she saw the subject's pictures in the newspaper.  Carol stated that the subject
she saw in the dark vehicle was white.

Trzepacz said, at the February hearing,  she left for work before the gun shots.  In
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the parking lot she “ glanced” at the car next to hers.   She saw a white or hispanic male.

She told the police that the person was in the passenger seat,  but had no recollection at the

hearing of where the male was seated.

The next witness to testify at the evidentiary hearing at issue is Jessica Wing.  She

was interviewed by New Castle County Det.  Donovan,  whose report provides:

Wing stated at approx. 0740 hrs. , she heard 5 shots.  Looked out of her

window,  saw a blue car next to her m/v,  in the parking lot.  Wing stated she

saw the blue m/v flee and did not see it' s occupants, but believes she saw

white hands operating the m/v,  she then heard a woman scream,  and called

9-1-1.

During the evidentiary hearing, Wing testified that her apartment windows faced

the parking lot.   She heard gun shots and looked outside within minutes.   She observed a

car in front of her building dr iving out of the lot headed toward the exit.   It was a small

dark car.   She noted that the passenger’ s hands appeared to be white.  She also testified

that several weeks later she talked to some lawyers whom, she said,  did not identify

themselves in any way or capacity.  They told her that they would not need her.

The last of the four witnesses is Marlene Farmer  Ijames.  She was also questioned

several times by Det. Watson shortly after the shooting and his report of the interviews

states:

On 11/13/95 at 0855 hrs.,  writer spoke with Marlene at her residence.

Marlene stated that around 0739 hrs. , she heard five shots then went to a

window and saw a subject who she describes as a white m ale wearing a dark

jacket and light color ed pants,  short haircut.   Marlene stated that she doesn't

feel that the subject was wearing a hat.  The subject was about 5' 8' ' , m ed.,
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build with no facial hair.  Marlene stated that she saw the subject walk very

quickly away from the guy lying on the ground.  M arlene stated that the

subject looked back at the guy on the gr ound before getting into a small dark

colored vehicle that d rove by the window that she was looking out of.

Marlene stated that the car had Delaware tags but that she could not get the

tag number.   Mar lene stated tha t she did not see anything in the subject' s left

hand and that he opened the vehicle door  with his left hand and tha t his right

hand was down and she couldn' t see that hand.

On 11/16/95 at 0737 hrs.,  writer spoke with Marlene again by telephone.

Writer had called Marlene sever al times at home and at work,  leaving

messages on her answering machine to contact writer in reference to a follow

up interview.   Mar lene was not returning w riter' s calls.

Writer called Marlene at her residence on the morning of 11/16/95 after

speaking with a C arol Schweda.  M arlene advised writer that she does not

want to get involved.  Marlene stated that it was obv ious that the subject' s

(sic),  that the police arrested, w ere not the guy (sic) that she saw that

morning.   Marlene stated that she is going through a personal situation right

now and really does no t want to be  involved in  this incident.   Mar lene did

say that the guy she saw that morning got into the driver's side of the dark

colored vehicle.

But at the February 6 th hearing, M s. Ijames testified that her view of the parking lot from

her window was very limited and that all she saw the day in question was a dark car

driving slowly out of the parking lot into the street.  This was after she had heard more

than two shots and later a scream.   She did not remember telling the police she saw a man

getting into the car or that the car had Delaware plates.

Stevenson now argues that each of these witnesses could have cast reasonable doubt

on the testimony of several of the State’ s witnesses at trial.   For instance,  one of those

witnesses, Michael Chandler testified that he saw two black men slouched in a blue car in
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the parking lot before the shooting. 87  Another,  Deborah Dorsey testified that she saw a

stocky black man, about 5' 7",  fleeing from the victim. 88  Susan Butler and Philip Hudson

both testified that they saw a stocky black man running from the parking lot. 89

Both of Stevenson’ s trial counsel testified at the evidentiary hearings.  Only one,

however,  had an opportunity to testify at the first hear ing.  He appeared to have had a

greater role in prepar ing for the guilt phase,  but had no current explanation why none of

these witnesses were not put on the stand.   He acknowledged the investigator tried to reach

them.  Also, he said his co-counsel knew from the police reports (quoted above) what each

of the witnesses had told the police.  They were aware that Jessica Wing and Carol

Schweda (their names at the time of the murder) would place a white male in the car.

Wing saw “ white” hands on the steering wheel, and Schweda saw a white male sitting on

the passenger side.

Wing placed her white male in a blue car which fled the scene.  That color matched

Stevenson’ s car.   Trial counsel believed her testimony could be helpful and harmful.

Schweda, too, identified the car she saw as dark blue, the color of Stevenson’ s car.

Both trial counsel testified at the second hearing.  The counsel who had testified at

the earlier hear ing again could not offer an explanation why these four witnesses were not

called.  Counsel’ s trial strategy was to claim Stevenson was not there.   It is Stevenson’ s
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claim, now, that these witnesses would have helped that strategy.  Stevenson had given

them an alibi; that he was due at work at a store on Concord Pike (US 202) and he was due

in court that day for the trial on the Macy’ s charges.   Counsel said the difficulty with that

defense was that the store was not open at the time of Heath’ s murder.

The other trial counsel (for  convenience to be referred to as second counsel)

testified at the second evidentiary hearing.  He has defended twenty-five capital cases.  He

believed the State’ s case against his client was very “ overwhelming.”  His focus was on

the penalty phase since he believed Stevenson would get there.   He was in constant

communication with co-counsel about the case.  As the trial developed, the State’ s

strategy became clearer.   That strategy was to identify, to the extent it could, Manley as

the shooter and that the shooter was the passenger.

Second counsel observed what the questioning at the evidentiary hearing brought

out.  Stevenson, an Afr ican-American,  has hands which are very light in color.   The back

of his hands are lighter than his facial color.  The Court also noted both these observations.

Stevenson’ s hands could readily be mistaken for those of a Caucasian.  The “ white”

hands that Wing saw could easily have been Stevenson’ s.  Also,  it should be noted that

Manley is a much darker skinned African-American.

At the hearing, this exchange took place between this second counsel and a

prosecutor:

Q: Were you concerned at all that the State would be able to suggest that

Ms. [Schweda] was mistaking your light-skinned client, Mr . Stevenson,
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for a white person?

A: That could have happened.

Q: And tha t if she had done that and the State was able  to convince a jury

of that, she would have placed him in the passenger's side of the car?

A: That' s corr ect.

Q: And what implications would that have had for you, for your  theory of

the case, your fall-back theory,  or hope that the jury would believe that

your client, if he was there, was not the shooter?

A: That would have supported an argument that Mr.  Stevenson was the

shooter and at least some of the  juror s could have come up with that as

a scenario.

* * * * * 

Q: And the reason for  that conclusion was,  wasn' t it, that you believed it

was the State' s theory that the shooter was the passenger and not the

driver of the vehicle?

A: Cor rect. 90

In addition to these questions and answers, second counsel was questioned:

Q: Okay.   So you knew that the State would be presenting evidence that a

witness at the scene of the Cavalier Country Club took dow n a license

plate from a car which he saw fleeing the scene, the car which matched

your client' s car,  and which license plate was the license plate of your

client' s car?

A: I think it was a partial, some of the digits, not -- but the sum of what

you say is accurate.

Q:  Well,  okay,  and you  knew that,  also,  that the police ,  Wilmington

Police,  came in contact with your client driving that car near his
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mother's home in Wilmington shortly after the murder?

A:  Y es.

Q:  And that there was a b rief chase and the police wou ld testify that he

fled from that chase?

A:  Yes.

Q: And that he was captured on a bus near -- several blocks away?

A:  Y es.

Q: And the co-defendant Manley was captured in the backyard or some

place nearby?

A:  Y es.

Q: You were also aware,  weren' t you, that in the car was a jacket, an army

jacket that contained bu llets; r ight?

A:  Y es.

Q: And that those bullets were matched in terms of type of bullet to shell

casings and bullets that were found either in Mr.  Heath or nearby;

corr ect?

A:  Y es.

Q: You were also aware that Mr.  Manley was in the Army and had that

rank w hich was  listed on the insignia on the  jacket?

A:  Y es.

Q: You were also aware,  weren' t you, that your client had been

investigated by the victim in connection with an internal theft at Macy' s?

A:  Y es.
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Q: And that the victim was scheduled to testify against your client that day

--

A:  Y es.

Q:  -- in that trial?

A:  Y es.

Q: And you were also aware,  weren' t you, that another investigator from

Macy' s was named Parminder  Chona?

A:  Yes,  I believe so.

Q: And a piece of paper with Mr.  Chona' s name and either address or

telephone number or some other identification was found in the police

car after your client was removed from that police car?

A:   That' s corr ect.

Q: Okay.   And would it be fair  to say that you -- that that evidence made

a fairly compelling case aga inst your  client?

A:  T hat was not good evidence for our defense.

Q: Right.   And you weren't able to support his alibi either, wer e you,  about

the -- going up to Verizon or w hatever the cell phone store was?

A:  N o.

Q:  T hey weren' t open at that time, wer e they?

A:  N o.

Q: Now,  would it be fair to say, also, that one thing you wanted to  avoid

in the guilt phase was doing something which would undermine your

credibility for a possible penalty phase?
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A:  T hat was one of our theor ies or strategies. 91

As the excerpt demonstra tes,  the State's case against Stevenson was overwhelming.

In fact, the prosecution' s case was so overwhelming that second counsel testified as

follows:

Q: Would  it be fair to say, you know,  that your client maintained that

he was not at the scene of the murder?

A:   Cor rect.

Q: But if the jury  didn' t believe that,  you were at least hopeful that

they would believe he was not the shooter?

A: Well,  we desperately did not want him to be fingered as the

shooter  in this case,  that' s corr ect.

Q: Right;  not only for the guilt phase reasons,  but especially for

penalty phase reasons?

A: In my mind,  there really wasn' t an issue about the guilt/innocence

phase.  The  real issue was whether  he was going to live or die.92

The penalty phase was the focus of Stevenson' s defense.  This fact is further

demonstrated by how the defense attorneys divided their responsibilities between

them.  Second counsel further testified:

Q: And was there a way that you, as you formulated the strategy for

this case, did you decide to divide your efforts where one person

would take the lead on the penalty phase, if it became necessary,

and one person would take the lead on the guilt or innocence

phase?
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A:  Y es.

Q:  And can you tell us how that was broken down?

A: My recollection is that other tr ial counsel handled the

guilt/innocence phase and I was in charge of the sentencing phase.

Q: And if you can, tell me what reasons were factored into the

decision to split the responsibilities in that fashion.

A: Well,  I think its pretty customary to make decisions like that and

I -- my r ecollection w as that the State' s case was pretty

overwhelming in this par ticular case, even absent a confession,

and,  you know, obviously  we were concerned about the  guilt and

innocence phase, but we were very concerned,  obviously, about the

sentencing phase.   And we discussed  it, and I think pretty natura lly

the senior guy gets the burden of doing the sentencing and the

junior guy gets,  or gal,  gets the responsibility for the

guilt/innocence phase.

Q: Was part of the reasons why you made that decision was the

concern that in the event that you took a loss at the guilt phase, you

wanted to have a fresh face, which hadn' t been rejected by the

jury, get up and make a fresh pitch in the penalty phase?

A: I confirmed that we wan ted a fresh face for the sentencing phase

and not someone whose arguments had been rejected at the

guilt/innocence phase.93

As stated earlier, Stevenson now claims his trial counsel were deficient for not

having any of the four witnesses testify.  Since the trial strategy was to argue that he was

not there and to cast reasonable doubt on the State’ s witnesses, he argues these four

witnesses would have dovetailed well with that strategy.
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There is little argument that some of what these witnesses would have said on the

stand might have furthered the trial strategy.  But Wing puts a person with white hands

behind the wheel of Stevenson’ s car and that physical description matches his hands.

Schweda’ s testimony  could easily have turned  into rea l trouble  by putting Stevenson in

the passenger seat which is where the  likely shooter came from and went to.   And both saw

a car closely matching the color of Stevenson’ s car.

Mossinger did not see that much and her description of the car  she saw could have

been that of a color matching or similar to Stevenson’ s car.

Of the four uncalled witnesses,  Mar lene Farm er Ijames,  might have been the most

helpful.   She saw a white male near Heath’ s body and that this person got into the

driver’ s side of a dar k colored vehicle.   But what she  saw was a mixed  bag to

Stevenson’ s case, even though she told the police the newspaper photos of Stevenson and

Manley were not of the person she saw.  T he car she saw was dark and the person whom

she saw, w ho may have been the shooter and whom she describes as white, got into the

driver’ s side.  These were,  and are,  potential trouble areas for Stevenson.

The fact remains, however,  that Stevenson’ s defense counsel did not speak to these

witnesses to further explore whether they might have been helpful or harmful.  Tr ial

counsel’ s strategy was admittedly dictated by a very strong State case in the guilt phase.

When evaluating counsel’ s conduct, the Court must indulge in a “ strong presumption that
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counsel’ s conduct was professionally reasonable.” 94  

Trial counsel’ s choice of strategies here was made without consulting with these

four potential witnesses;  four w itnesses who testified at an evidentiar y hear ing over  six

years after the trial.  It is unclear why they would come forward now,  or be responsive

now to subpoenas,  but not in 1996.   Ther e is an appearance of insufficien t follow-up  in

1996.   That is where the pr oblem lies.

The recen t United  State Supreme Cour t case of Wiggins  v.  Smith  makes it clear that

counsel,  either on their own or by pressing their investigator(s), should have done more. 95

It cannot be said their strategy decision was made after a thorough inves tigation,  even if

they had copies of what the four witnesses told the police.  They had access to their

witness’  names, but in the end, they wer e not interviewed by the defense.  There is no

indication that any of these witnesses were unavailable at or for tr ial,  albeit the r ecord  is

that none of these four responded to phone calls or business cards.  N one were asked at

the evidentiary hearing about those contacts or if they would have not responded to a trial

subpoena.

Despite that deficiency, Stevenson’ s claim must still fail.  First,  even though

counsel’ s strategic choice was made with a less than adequate investigation, it remains an

appropriate  one.  T he evidence was overwhelming.  It was his car.  He had a motive, he
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was caught within less than an hour, he fled at the first sight of the police,  he had the

Macy’ s co-investigator’ s name and address on him, and so forth.  In a case where the

trial counsel confront a strong State’ s case in a capital setting, the decision to focus on

saving the client’ s life through the mitigating evidence in the penalty phase and to avoid

a credib ility clash between the gu ilt and penalty phases, is neither novel nor unreasonable.

That does not mean counsel here “ gave up” on the guilt phase but only that their strategy

was prem ised on the facts in the gu ilt phase,  concer n about having credibility in the penalty

phase and working to get a recommendation for life.

In sum,  while the investigation was deficient, and the choice of a strategy flawed

to a degree as a result, that choice, nonetheless, rem ains reasonable.  Trial counsel were

not deficien t.

Nor  has Stevenson met his burden of showing that if any or all four witnesses

testified,  there is a probability that the outcome of the guilt phase would have been

differen t. 96  The evidence against Stevenson was overwhelming.   Ther e were flaws in it,

of course,  and these witnesses might have added to those flaws.  But several or all might

have added to the streng th of the State’ s case,  and may never  have been called if

interviewed by the defense as their evidentiary hear ing testimony demonstrates.   

Trial counsel’ s failure to  interview and/ or call to  the stand some or  all of these

witnesses was not deficient and Stevenson has not shown prejudice even if it were.  This
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claim of ine ffective assistance must fa il.

Penalty Hearing

The Supreme Cour t remanded this case in May 2001 for a different judge to

consider the post-conviction issues reviewed above.  A ssuming none of those issues

required the award of a new trial, the remand was for a new penalty hearing. 97  With the

disposition of the postconviction issues, this opinion would ordinarily have ended.

However, two even ts subsequent to the r emand  have called  into question  whether  a penalty

hearing can be held.  The first is the United States Supreme Cour t’ s opinion in Ring v.

Arizona,98 raising questions about the statutory procedure under  which Arizona’ s penalty

hearings occurred.  Further,  in response to Ring,  the Delaware legislature amended that

procedure. 99  Because of those events, both defendants contend  there can be no penalty

hearing and that they must be sentenced to life.  Manley has expressly moved to preclude

a penalty hearing.

Constitutionality of Delaware Death Penalty in Light of Ring v. Arizona

Both Manley and Stevenson maintain that the death penalty statute  under which they

were originally tried and sentenced, 11 Del. C.  § 4209, as enacted in 1991, was

unconstitutional for various reasons, including those enunciated in Ring v. Arizona. 100 

They further claim they  cannot be  subjected to  a new penalty hearing with, therefore,  the
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possibility of a death sentence, even under the procedures for such hearings as specified

in the 2002 amendment to § 4209.  Because the former statute, according to them,  is

unconstitutional and the 2002 version inapplicable to them, they assert that the doctrine of

severability means they must get life sentences.  As Stevenson correctly recognizes,

however, the Delaware Supreme Court r ecently upheld three death sentences despite

challenges to the 1991 version of § 4209 based on Ring. 101  Thus,  the practical significance

of defendants’  claim is pr imar ily to preserve  their rights to pursue similar argum ents in

any subsequent proceedings.   Nevertheless,  the Court addr esses each of the arguments.

To make defendan ts’  argum ents mor e clear,  it is necessar y to review the pertinent

portions of the 1991 statute governing their prior penalty hearing and the 2002 amendment

to that statute and hearing procedure enacted in response to Ring.  The 1991 statute

required two questions be presented to the jury.  One w as whether the evidence showed

beyond a reasonable doubt the existence of at least one statutory aggravating factor.102  The

jury’ s verdict on that question did not have to be unanimous. 103  As a resu lt of Ring and

the 2002 amendment,  the jury’ s finding must now be both unanimous and beyond a

reasonable doubt in order to render a defendant eligible for the death penalty.104  

Both defendants rely heavily on Ring.  In that case, the United States Supreme
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Court struck down the aspect of the Arizona capital sentencing procedure whereby the

presiding judge alone, sitting without a jury, had authority to determine the existence of

aggravating factors.  T he Court held that the statutory enumerated aggravating factors

operated as functional equivalen ts of elements of greater offenses, thereby requiring them

to be found by a jury beyond a reasonable doubt. 105  Concluding that those aggravating

factors were in fact elements of the greater, capital offense, the Court held that the Arizona

sentencing  scheme violated the defendant’ s Sixth Amendment right to  a jury tr ial.   The

same reasoning, both defendants here argue,  applies to Delaware’ s “ hybrid” 106 system

under the 1991 death penalty statute.  Therefore,  they conclude, Delaware’ s death penalty

statute in effect at the time of their trial was unconstitutional because the judge, and not

the jury, ultimately determined whether statutory aggravating factors existed in order to

make them eligible for the death penalty.

However, as noted above, the Delaw are Supreme Court recently addressed several

questions regar ding the 2002 amendment to Section 4209 in Brice v.  State. 107  And he ld

that Ring applies only to the “ narrowing”  phase of the sentencing process.   The 2002

statute transformed the jury’ s role,  at the narrowing phase, from one that was advisory

under the 1991 statute into one that is now determinative as to the threshold requirement
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of the existence of any statutory aggravating circumstance, thereby curing any possible

Ring defect in the 1991 scheme.  Under the amended statute, the jury must find

unanimously and beyond a reasonable doubt the existence of at least one statutory

aggravating circumstance before the sentencing judge may consider the death penalty.  The

Court also considered and rejected a challenge to the 1991 statute based on Caldwell v.

Mississipp i,  which held that the jury’ s role in a capital case cannot be minimized. 108  The

Court continued  its analysis and found that since any error under  the 1991 statute does not

fit into any of the established structural error  categories, harmless err or analysis is

appropriate. 109

Subsequent to both Ring and Brice, the Supreme Court affirmed three capital

sentences handed down under the 1991 statute . 110  In affirming each of the defendants’

sentences,  the Supreme Court relied on Brice for the proposition that a felony murder

conviction establishes a statutory aggravator which withstands constitutional scrutiny under

Ring. 111  In Zebroski v.  State,  the Court stated that “ once a jury finds unanimously and

beyond a reasonable doubt, the existence of at least one statutory aggravating

circumstance,  the defendant becomes death eligible and Ring’ s constitutional requirement
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of jury fact-finding is satisfied. 112  None of these cases distinguished,  for pur poses of Ring,

the difference between a statutory aggravator found beyond a reasonable doubt at the

penalty phase, as here,  and one established at the guilt phase by a verdict of guilty on a

felony murder charge.   This Court finds no such distinction.

Both Manley and Stevenson argue that if the 1991 statute were unconstitutional, the

doctrine of severability requires that a life sentence be imposed, regar dless of the

constitutiona lity of the new 2002 death penalty statute.  For this proposition, they rely on

State v. Spence 113 and State v. D ickerson.114  In light of the Suprem e Court’ s decision in

Brice,  finding no structural error in the 1991 statute, 115 the Court need not address

severability.

Even if there were constitutional pr oblems w ith the 1991  scheme,  severability would

be irrelevant.   In this case, after finding that the defendants’  origina l trial judge  should

have recused himse lf to avoid the appearance of impropriety,  the Supreme Court order ed

this Court to conduct a new penalty hearing, stating:

We recognize that the remedy directed in this matter,  a new penalty hearing,

is not the result of evidentiary rulings or errors that occurred during the

penalty hearing and that may have affected the jury’ s recommendation.  T he

capital sentencing procedure mandated by 11 Del. C. § 4209 is a unitary
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process,  however,  involving a “ hearing conducted by the trial judge before

a jury, ” §  4209(b)(2 ),  with the judge imposing sentence “ after considering

the recommendation of the jury,”  § 4209(d). Thus,  to correct any appearance

of impropriety that occurred through the personal participation of the trial

judge in the sentencing process, w e have no alternative but to order a new

penalty hearing to be conducted by a different judge who, in turn,  will be

required to consider, anew,  the recommendation of a jury. 116 

As this Court reads this language, the Supreme Court nullified the previous penalty

phase hearings, including the prior jury recommendations,  and ordered another Superior

Cour t judge to conduct everything  anew.   By the expr ess term s of the 2002 amendment,

it was intended to “ apply to all defendants tried, re-tried, sentenced or r e-sentenced after

its effective date.” 117  And if that language were not clear enough to include these

defendants,  the amendment continues, “ [t]his Act shall not apply to any defendant

sentenced prior  to its effective date unless a new trial or new sentencing hearing is ordered

in the case.” 118  Accordingly, insofar as the defendants’  new penalty hearings are to be

conducted under the 2002 amendment, their Ring-based challenges to the 1991 statute are

moot.  

There is a key elem ent of the r ecord  in this case which both defendants ignore or

have chosen not to address.  Whatever infirmities the Supreme Cour t found with the

original trial judge’ s penalty decision, the fact remains that before his sentencing decision

was made,  the jury unanimously found beyond a reasonable doubt that four statutory
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aggravating factors existed.  The trial judge instructed the jury about what the factors were

and the applicable burden of pr oof:

1. The murder  was committed against a person who was a witness to a

crime and who was killed for the purpose of preventing the witness’

appearance and testimony in a criminal proceeding involving the crime.

See 11 Del. C.  § 4209(e)(1)g.

2. Defendant Stevenson caused or directed another to commit murder.

Defendant Manley committed murder as an agent of another person.   See

11 Del. C. § 4209(e)(1)m.

3. At the time of the killing ,  the victim had provided a po lice agency  with

information concer ning cr iminal activ ity,  and the kill ing was in

retaliation for the victim’ s activities in providing information concerning

criminal activity to a police agency.  See 11 Del. C. § 4209(e)(1)t.

4. The murder w as premeditated and the result of substantial planning.  See

11 Del. C. § 4209(e)(1)u.

In instructing the jury on  those four  factors ,  the judge a lso instructed the jur y in

pertinent part:

Delaware law specifies certain “ statutory aggravating circumstances”, at

least one of which must be found to exist beyond a reasonable doubt in order

to render death an available punishmen t.  T he law also  perm its you to

consider any other aggravating factors not defined to be “ statutory

aggravating circum stances”  which m ay exist in a particular case.  The law

does not specify  mitigating c ircum stances,  but the defendants may offer

evidence relating to any mitigating circumstances which they contend exist

in a particular case.

If you find beyond a r easonable doubt tha t any one o f the four of these

statutory aggravating circumstances exist in this case and have been proven

by the State beyond a reasonable doubt, then you should answer in the

affirmative the question regarding that alleged statutory aggravating

circumstance as it pertains to each defendant.  If you have a reasonable doubt

as to the existence of one, two,  three or four of the statutory aggravating
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circumstances,  then you must answer in the negative the question regarding

that alleged statuto ry agg ravating circumstance  as it pertains to each

defendan t. 119

The judge, of course, instructed the jury,  in accordance with the 1991 law,  to cast

affirmative and negative votes on each of these four statutory aggravating factors.  Even

so,  the jury unanimously found beyond a reasonable doubt that each fac tor existed.   While

none of these statutory factors was “ imbedded” in the indictment (such as felony murder,

or killing two or mor e people), the unanimous finding beyond a reasonable doubt of these

four factors satisfies Ring. 120

Ex Post Facto, Equal Protection, Double Jeopardy and Due P rocess

Manley also contends that subjecting him to a second  sentencing  phase pursuan t to

the 2002 statute would violate the Ex Post Facto, D ouble Jeopardy, E qual Protection, and

the Due P rocess Clauses of the State and/or  federal constitutions.  While his argument on

these issues is not entir ely clear,  it appear s to this Court that each of his ar guments is

premised on the proposition that his prior sentencing under the 1991 statute was

constitutiona lly defective. On this ground alone, his claims fail because he has not

demonstrated any such constitutional error,  and the jur y’ s verd icts on the statutory factors

moots his argument.   Second, M anley, along w ith most of the case law upon which he

relies,  does not address each conceptually distinct theory of relief separately, but rather
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tends to conflate them within  a larger discussion of case law.   The C ourt w ill attempt to

parse out each o f his different arguments, but the different theories will inevitably overlap.

Manley first asserts that the retroactive application in a new penalty hearing of the

2002 statute to him would constitute an improper ex post facto  law.   But it is well

established that mere procedural changes do not implicate ex post facto  concerns.  A nd the

Delaware Supreme Cour t has already determined that the changes made by the 2002

amendment are procedural in nature. 121  Accor dingly,  Manley' s ex post facto argument

fails.

Manley' s next contention is that the Equal Protection Clause prevents the State from

seeking re-sentencing under the new statute.  T his argument relies upon the Florida

Supreme Court' s decision in Lee v.  State. 122  There,  the defendant was tried, convicted and

sentenced to death one week before the United States Supreme Cour t handed down Furman

v.  Georgia , w hich struck down death penalty statutes across the country. 123  The trial court

granted his motion to change his sentence to life imprisonment and the State appealed.

Soon thereafter, the sentences of every other defendant condemned to death under

Florida' s pre-Furman death penalty statute were reduced, but Lee’ s sentence, having

already been reduced, w as not affected.  Before the case was heard on appeal, however,

the Flor ida legislatur e passed a  new death penalty statute.  The District Court of Appeals
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reversed the order reducing Lee' s sentence to life and ordered him to be re-sentenced

under the new statute.  Lee was,  once again, sentenced to death and appealed, ar guing that

equal protection required that he be treated similarly to all of the similarly situated

defendan ts who had their sentences reduced to life.  The F lorida Court agreed.   Manley

also cites to cases in  Pennsylvania,124 South Carolina, 125 and Nevada, 126 as well as a N inth

Circuit Court of Appeals case. 127 

While these cases are interesting, they are simply inapplicable,  if not inapposite,  to

the case at hand.  First and foremost,  Manley has failed to demonstrate that he was

sentenced to death under an unconstitutional death penalty statute.  Also, the jury’ s

unanimous verdicts on the statutory aggravating circumstances satisfied the Ring

requirement of jury determination of such factors.  M anley himself successfully sought re-

sentencing from the Supreme C ourt based on the appear ance of impropriety by  the trial

judge.  Second, the State, in seeking a  re-sentencing hearing, is not treating Manley

differen tly than any o ther sim ilarly situa ted defendants,  thereby potentially implicating

equal protection.  The Delaware Supreme Court has found no structural flaw in the 1991

or the 2002 s tatutes requiring  the reduction of capital defendant' s sentences, as was the

case in Florida.   In any case, M anley' s equal protection claim fails.
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Next,  Manley argues that to subjec t him to a second sen tencing hearing w ould

violate the Double Jeopardy Clause.  H e relies on the California Court of Appeals decision

in People v. Harvey . 128  However,  the Court finds the Arizona Supreme Cour t' s reasoning

in State v. Ring129 to be more persuasive.  There, following the Supreme Court' s decision

in Ring v.  Arizona, 130 the Arizona Supreme Court examined the impact of the United States

Supreme Cour t' s decisions on the sentences of all other defendants sentenced to death

under the unconstitutional statute.  The Arizona legislature had amended its death penalty

statute to conform to the Supr eme C ourt' s decision by allowing  the jury  to determine the

existence of aggravating and mitigating circumstances and to determine whether the

defendant should receive a sentence of death.  The State  sought to r e-sentence  the death

row inmates under the new sta tute,  rather  than autom atically reducing the ir sentences to

life impr isonmen t.

The defendants argued, inter alia , that the double jeopardy provisions of the United

States and Arizona Constitutions precluded re-sentencing under the new statute.  The Court

disagreed.   The Court rejected Harvey, and the Harvey court’ s attempt to distinguish that

case from Dobbert v. Florida. 131  In Dobbert, the U nited States Supreme Court rejected
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a similar argument, holding that double jeopardy did not attach because an, albeit

unconstitutional,  capital punishment statute existed at the time of the defendant' s crimes.

Under  Dobbert, the existence of a death penalty statute placed the defendant on notice that

he faced capital punishment.  The A rizona Court concluded:

The basic issue we must resolve is not whether a death sentence

metaphysically existed when the defendants were sentenced, but rather

whether any defendant was "acquitted" at his original trial of whatever

findings were necessary to impose a death sentence.  While a defendant can

be re-sentenced following an appellate reversal of his or her original

sentence, the Double Jeopardy Clause prohibits imposing any sentence of

which the defendant was either actually or impliedly "acqu itted" in the first

instance.  Thus,  a defendant cannot be sentenced to death at a subsequent

sentencing proceeding if "the sentencer or reviewing court has decided that

the prosecution has not proved its case that the death penalty is appropriate.”

.  .  .

Like the defendants in Poland [v. Arizona,  476 U .S.147,  106 S.  Ct.  1749,

90 L.  Ed.  2d 123 (1986)],  the defendants on direct appeal all r eceived death

sentences at their  original trials.  The fact-finder made those findings

necessary to impose a death sentence.  In no sense has a fact-finder

concluded that the State failed to prove aggravating circumstances beyond a

reasonable doubt.  On r emand,  no defendant can receive a sentence greater

than that which has been imposed.  Accordingly, w e hold that jeopardy has

not attached.132

This Court agrees with the Arizona Cour t' s interpretation of Double Jeopardy. 133

As such,  even if M anley were successful in demonstr ating some sort o f constitutional
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infirmity with the 1991 statute under  which he was sen tenced,  which he has failed to  do,

the Double Jeopardy Clause would still be no barrier to re-sentencing under the new 2002

statute.  Once again, the jury earlier made the now r equired threshold finding to render

these defendants eligible for the death penalty.  They,  therefore, face no greater potential

penalty than before.

  Other Constitutional Claims

Stevenson raises o ther constitutional challenges to the 1991 sta tute, w hich seem

moot in light of the remand for a new penalty hearing.  H owever,  some of the issues

could also per tain to the 2002 statute and the upcoming penalty hearing.  The Court notes

that while these arguments are not based strictly on Ring, they are tangentially related and

are pr emised on Stevenson’ s overly expansive view of Ring already rejected in Brice.

Stevenson first maintains that the 1991 scheme was constitutionally defective

because it did not provide for a grand jury indictment to include the statutory aggravating

factors.   In other words,  he asserts that because the 1991 statute did not define

aggravating factors as elements of a capital offense and did not provide for grand jury

consideration of such factors in order  to indict,  the indictment was or is constitutionally

infirm.  But Stevenson has cited to  no author ity supporting this contention.  In fact, no

Delaware court has ever interpreted the Delaware Constitution' s indictment requirement

so broadly.  Nor is the Court satisfied that the United States Constitution mandates such

aggravating circumstances to be included in the indictmen t.  In fact,  as the State cor rectly
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points out, several other states have faced similar challenges and have decided that the

inclusion of the statutory aggravating circumstances in indictments is not required.134  The

Court finds par ticularly  persuasive the Alabama decisions, because Alabama uses a hybr id

death penalty scheme very similar to Delaware' s system. 135  

Alabama courts, r elying on dicta contained in Apprendi, 136 have consistently held

that a fact which could elevate a sentence beyond the statutory maximum need not be

alleged in the indictment. 137  The Ring decision does not address this issue because
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Timothy Ring did not raise it. 138  Ring is narrowly tailored to resolve only the question

of whether a capital defendant has a Sixth Amendment right to have a jury determine the

existence of an aggravating factor which will render him eligible for the death penalty.

This Court finds no requirement in either federal or State constitutional law that statutory

aggravating circum stances must be alleged in the indic tment.   This C ourt,  therefore,

rejects Stevenson' s argument.

Stevenson next argues that the 1991 death penalty statute, and by extension the

2002 statute,  is unconstitutional because it allows for death penalty hearings in which the

rules of evidence were not enfor ced.  T hat is,  by placing the question of the existence of

aggravating factors, which are necessary elements of the charge under Ring, in the

sentencing phase of the trial, the statute allows the State to present this "life or dea th"

portion of the case without affording the defendant the protections of the Delaware Rules

of Evidence.  T his claim has already been r ejected by the Easter n Distr ict of Virginia in

United States v. Regan. 139  That court reasoned:

The narrow holdings of Jones [v.  United  States,  526 U .S.  227,  119 S.  Ct.

1215,  143 L.  Ed.  2d 311 (1999)],  Apprendi,  and Ring do not require that the

Federal Rules of Evidence be imposed on the penalty phase.  M oreover,

regardless of whether the statutory aggravating factors are substantive

elements,  or merely functional equivalents  of elements, the Federal Rules of

Evidence are not constitutionally mandated.  The Suprem e Court has

recognized that, "subject to the requirements of due process, ' Congress has
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power to prescribe what evidence is to be received in the courts of the

United States.' " 140

There is no Delaware case holding that the Delaware Rules of Evidence do not the apply

to penalty hearings.  They may apply,  with the caveat that for certain purposes the rules

should be relaxed to insure, consistent with cons titutional protections,  the jury  hears  all

relevant evidence ,  particu larly mitigating.141  Stevenson has not identified any evidentiary

decision that violated h is due pr ocess r ights,  and the C ourt is sa tisfied that the death

penalty hearing procedure is constitutionally sound.   Accordingly,  this argument also fails.

Stevenson' s next contention is that the 1991 statute is unconstitutional because  it

allowed a defendant to be executed based on findings proved merely to a "preponder ance

of the evidence"  standard,  as opposed to a "beyond a reasonable doubt" s tandard.   While

Stevenson purportedly  attacks the burden  of proof,  his argument is actually just another

formulation of the Ring argument already rejec ted in Brice. 142  Defendant submits that the

weighing process of aggravators versus mitigators, a true life and death decision, is too

fundamentally important to be left to a single person, especially when the standard is as

low as a “ preponderance of the evidence.”   Stevenson has cited no authority which
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dictates jettisoning the preponderance of the evidence standard.  A ccordingly, his argument

fails.

Stevenson would next have this Court decline to follow Cohen’ s rejection of the

claim that the 1991 death penalty statute was unconstitutional because it empowered the

judge to make the ultimate sentence determination, because, it was argued,  under common

law, a convicted murderer  had a jur y decide h is punishm ent.   Cohen has resolved this

issue, and this Court will not consider it anew.143

Stevenson and Manley both argue that the 1991 capital jury selection procedure was

unconstitutional.   They maintain that because the jury was instructed that its role was

advisory,  the jury may have improperly shifted its sense of responsibility to the courts.

This argument fails for two reasons.  F irst, the defendants will undergo a new  penalty

hearing under  the 2002 s tatute,  rende ring this  claim moot.   Second, this argument is a

restatement of the argument based on Caldwell v. Mississippi144 already rejected by the

Supreme Cour t in Brice.  F ootnote 13 of the Brice decision states,  in part:

It has been  argued that a potential Caldwell v. Mississippi,  472 U. S. 320,

105 S. C t. 2633,  86 L.  Ed.  2d 231 (1985), problem exists in that juries

under the 1991 Statute were improper ly misled into believing that the

ultimate decision on the existence of statutory aggravating circumstances

rested with the court.  If this argument were accepted, the " object" upon

which harmless error ana lysis would operate  -- the numerical vote

representing a finding of statutory aggravators – would arguably be tainted

because the jury may have been misled into believing that its finding on the

issue was ultimately meaningless.  The holding in Caldwe ll, how ever,  rested
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on Eighth Amendment grounds,  105 S. C t. at 2639,  and not upon a finding

of structural error.145

Therefor e, Stevenson' s jury responsibility argumen t, which Manley echoes,  fails.

Lastly,  Stevenson submits that Ring established a substantive rule of criminal law

and did not simply clarify proper criminal procedure.   How ever,  this argument is another

reformulation of the Ring argument already raised and rejected in Brice.

Conclusion

For  the aforementioned reasons, the defendants'  Motions for Postconviction Relief

and Manley' s Motion to Preclude a New Penalty Hear ing are DENIED.  

                                                                         

J.


