IN THE SUPERIOR COURT OF THE STATE OF DELAWARE

IN AND FOR NEW CASTLE COUNTY

STATE OF DELAWARE
V. ID No0.0103012308
STEPHEN R. WINN

Defendant.
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Submitted: September 15, 2004
Decided: December 23, 2004

On Defendant’s Pro Se Motion for Postconviction Relief. Denied.
ORDER
Donald Roberts, Deputy Attorney General, Wilmington, Delaware.

Stephen R. Winn, pro se Defendant, Ddaware Correctional Center, 1181 Paddock
Road, Smyrna, Delaware.

CARPENTER, J.



On this 23" day of December, 2004, upon consideration of Defendant’s pro se
motion for postconviction relief, it appears to the Court that:

1. Stephen R. Winn (“Defendant”), has filed a pro se motion for
postconvictionrelief pursuant to Superior Court Criminal Rule61. At the request of
the Court, Defendant’ strial attorney, John S. Edinger (“Counsel”), filed an affidavit
refuting the allegations of ineffective assistanceof counsel. For the reasons setforth
below, Defendant’ s motion for postconviction relief isDENIED.

2. On February 25, 2002, a jury trial was held in New Castle County,
Delaware, and Defendant wasfound guilty of RgpeintheFirst Degree, Kidnapingin
theFirst Degree, Assault inthe Second Degree, Terroristic Threatening and Criminal
Contempt. On May 31, 2002, this Court sentenced the Defendant to 47 years in
prison.

Subsequently, the Defendant filed a direct appeal to the Supreme Court of
Delaware challenging his conviction. Defendant’ s only contention wasthat thetrial
court abuseditsdiscretionwhenit allowed thevictim’ sprior consistent statement into
evidence, which Defendant argued was cumulative and unduly prejudicial.t After
considering Defendant’ s sol e argument, the Supreme Court concluded on March 19,

2003, that the Superior Court acted well withinitsdiscretioninadmittingthevictim’'s

"Winnv. Sate, 829 A.2d 142 (Del. 2003).



statement and affirmed the judgment of the Superior Court.? Thereafter, Defendant
filed amotion for modification of sentence, which the Court deniedon July 22, 2003.
3. Presently before the Court is Defendant’'s pro se motion for
postconviction relief, filed on September 15, 2003. Defendant claims that he was
denied effective assistance of counsel andraisesthefollowing six groundsfor relief:
(i)  Counsel’s representation was perfunctory at best;
(i) Counsel failed to conduct a meaningful investigation;
(iii) Counsel failed to secure, obtain, or sharediscovery with
Defendant;
(iv) Defendant did not review an audio tape of the telephone
conversation between the Defendant and the victim before trial;
(v) Counsel did not subpoena Defendant’ s witnesses,
(vi) Counsdl did not permit Defendant to pick the jury.
After receiving Defendant’s motion for postconviction relief, this Court ordered
Counsel tosubmit an affidavit responding totheallegationsof ineffective assistance
of counsel. On February 18, 2004, Counsel filed the affidavit, in the form of aletter,
which will be referred to throughout this opinion for the purpose of quelling
Defendant’s claims.

4. Before addressing the merits of any claims raised in amotion seeking

postconviction relief, the Court must apply the rules governing the procedurd

?ld.



requirements of Superior Court Criminal Rule 61(i).> There are several procedural
grounds which may bar a motion for postconviction, but none of those grounds are
applicable. As a result, the Court is required to proceed to the substance of
Defendant’s motion to determine whether it presents a colorable claim of a
constitutional violation that undermined the “fundamental |egality, reliability,
integrity or fairness of the proceedings.”*

5. Toestablishineffectiveassi stance of counsel, the Defendant must sati sfy
the two-part test set forth in Srickland v. Washington.® The Defendant must
establish, by a preponderance of the evidence®: (1) that counsel’s representation fell
below an objective standard of reasonableness; and (2) that there is a reasonable
probability that the result of the proceedings would have been different had counsel
not committed such unprofessional errors.” Under the first prong, the Court will
indulge a strong presumption that counsel’s representation was professionally

reasonable® In addition, Delaware has held that a defendant must make “concrete

3See Bailey v. Sate 588 A.2d 1121, 1127 (Del. 1991); Younger v. State, 580 A.2d 552,
554 (Del. 1990) (citing Harris v. Reed, 489 U.S. 255, 265 (1989)).

“Id.; See State v. Scott, 2002 WL 485790, at *3 (Del. Super.).
5466 U.S. 668 (1984).

SJate v. Wright, 653 A.2d 288, 294 (Del. Super. Ct. 1994).
"Albury v. State, 551 A.2d 53, 58 (Del. 1988).

®1d. at 59.



allegations of actual prejudice” and substantiate them or risk summary dismissd in
claims of ineffective assistance of counsel .’ Defendant asserts six groundsto support
his claim and the Court will addresseach seriatim.

6. First, the Defendant alleges that his “representation was perfunctory at
best.”*® Counsel contendsthat, whileit isimpossibleto cal culatethe number of hours
that the Public Defender’ s Office spent preparing Defendant’ s case, the number is
nonetheless significant. Counsel states that Public Defender Investigator, Mr.
Raymond Scott, spent many hours meeting with the Defendant, interviewing
witnesses and collecting evidence. During theinvestigation, Scott prepared twenty-
four memoranda for Counsel regarding his evidentiary findings.

In addition, Assistant Public Defender Lisa Schwind, a forensic nurse,
reviewed the victim’ shospital records and prepared a report for Counsel. Counsel
met with the Defendant on approximately el ght occasionsand sent the Defendant five
letters regarding his case. In preparation for Defendant’s trial, Counsel reviewed
police reports, medical reports, investigative reports, tapes, transcripts, conducted
interviews with four of Defendant’ s witnesses and attempted to contact five other

witnesses. The record revedls that Counsel represented the Defendant in a

9See Younger v. State, 580 A.2d 552, 556 (Del. 1990).

Def.’sR. 61 Mot. at 3.



professional and competentmanner. Counsel and the Public Defender’ s Office spent
hours collecting evidence, preparing reports and memoranda and meeting with the
Defendant. As a result, Defendant has failed to meet the requisite standard to
establish ineffectiveness set forth in Strickland.™

7. Next, Defendant claims that Counsel failed to conduct a meaningful
investigation. However, that contention is simply without merit. Counsel responds
that, of the eleven witnesses provided by the Defendant, every witness, with the
exception of one who could not be located, was contacted by the Public Defender’s
Office. Furthermore, in preparing Defendant’ s case, Counsel enlisted the services of
both the Public Defender’ s OfficeInvestigator and another Assistant Public Defender,
with an expertise in forensic nursing. Therefore, Defendant’ s claim that Counsel’s
investigation was inadequate lacks merit.

8.  Third, Defendant asserts that Counsel failed to obtain and share
discovery materials with the Defendant. First the Court wants to be clear that while
it is a good practice, there is no requirement that counsel share discovery material
with the defendant. In addition, the scope of discovery and whether the State has
complied with its obligations are litigation decisions of counsel and not the

defendant. However, in this case neither Counsel or the Court is aware of any

grickland v. Washington, 466 U.S. 668 (1984).
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discovery violations and discovery materid was provided to the Defendant on May
10, 2001, May 21, 2001, and February 15, 2002.

While Counsel agreesthat it discussed the subject of pleading guilty with the
Defendant, it did so only after weighing the State s evidence against the merits of the
Defendant’s defense. In spite of the Defendant’s complaint, the Court finds that if
Counsel had not explored reasonabl e resol utions of thecase with hisclient, itwould
have been aviolation of hisprofessional responsibility and wouldhave subjected him
to aclaim of ineffective practice. Here counsel did what was required, and if the
Defendant had taken thetimeto listen, counsel’sadvicein all likelihood would have
resulted in a more favorable outcome for the Defendant. Counsel recalls that
Defendant resisted Counsel’s advice so vehemently that he waked out of one
interview on January 2, 2002, in which Counsel tried to discuss the possibility of a
plea. Defendant’ sclaim failsbecausethe evidencereveal sthat Counsel provided the
Defendant with discovery even though he had no obligation to do so and discussed
all aspects of the case with Defendant.

9. Fourth, Defendant contends that he was prevented from reviewing an
audio tape of atelephoneconversation between himself and the victim and avariety
of other evidence before it was presented at trial. He claims that this deprivation

violated Superior Court Criminal Rule 16. Rule 16 requires the State to disclose



certain kinds of evidenceto the defendant. Simply because his counsel and not him
reviewed the tape before trial does not rise to adiscovery violation. Counsel asserts
that it prepared notes of the tape and shared them with the Defendant on February 15,
2002. Nothing moreisrequired but the record al so establishesthat Counsel met with
the Defendant several times, and sent the Defendant several letters addressing the
evidencein the case. Agan counsel, not the defendant, is given the responsibility of
trying the case and Counsel here did more than what isrequired regarding his contact
with the Defendant. As a result, Defendant’ s fourth ground for relief is without
merit.

10. Fifth, Defendant argues that Counsel failed to subpoena Defendant’s
witnesses. Counsel retorts that all of the Defendant’ s withesseswere subpoenaed,
and of thosethat appeared, all were called to testify withthe exception of thosewhom
Counsel believed had nothing of value to contribute. Specifically, Defendant
contendsthat Kevin Winnwasnot subpoenaed. Winn, however, was subpoenaedand
appeared. He was not called to testify because Counsel and Defendant decided
jointly that this testimony would be of little value and might actually harm
Defendant’s case. In any event, such decisions are litigation ones which are the
exclusiveprovinceof counsel tomake. Therefore, Defendant’ sfifth groundfor relief

fails.



11. Findly, Defendant aleges that Counsel denied him the opportunity to
select the jury. Counsel states in his affidavit that it usually makes the decisions
regarding jury selection, but also considers the defendant’sviews Thisagainisall
that isrequired. Counsd claims that Defendant showed no interest in the selection
processuntil two or three of the challenges had been exercised. Afterwards, Counsel
states that he considered the Defendant’s opinion when it was offered. Asaresult,
Defendant’s final allegation fails to muster support for his ineffective assistance of
counsel claim.

12. Afterreviewingall six grounds of Defendant’ sineffectiveassistance of
counsel claim, the Court concludes that neither Strickland™ prong has been
established. Asaresult, the Defendant isnot entitled to postconviction rdief and the
motion i s hereby DENIED.

I'T 1S SO ORDERED.

Judge William C. Carpenter, Jr.

12Grickland, 466 U.S. 668 (1984).



