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Introduction

Before this Court is Matilde Santos’ (“Appellant”) appeal from the Industrial

Accident Board’s (“Board”) decision, where Sodexho, Inc./Marriott (“Appellee”)

petitioned the Board to terminate benefits.  Upon review of briefs filed in this matter,

the Court finds that the Board’s decision should be AFFIRMED and the issue of fees

for Appellant’s vocational rehabilitation expert and translator should be

REMANDED to the Board for further consideration.

Facts

On January 21, 2002, Appellant, who is right-handed, injured her right

shoulder while in the employ of Appellee.  At the time of the accident Appellant had

an average weekly wage of $331.60, with a compensation rate of $221.06 per week.

Her treating orthopaedic surgeon, Dr. Leo Raisis, performed surgery on Appellant’s

right shoulder on November 21, 2002 and then again on April 15, 2003.  Appellant

was placed on total temporary disability from April 25, 2002 through May 8, 2002,

November 15, 2002 through January 23, 2003, and finally from April 15, 2003

through April 12, 2004.

On April 12, 2004, Appellee filed a Petition to Terminate Benefits, alleging

that Appellant was no longer totally disabled.  On April 27, 2004, Appellant
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underwent a medical examination which resulted in a stipulation by the parties that

Appellant was capable of returning to full time work with restrictions.  The two

employment options presented were light duty work with no use of the upper

extremity or sedentary work.1  In spite of the stipulation, on August 11, 2004, the

Board held a hearing on Appellee’s petition, regarding Appellant’s status as a

displaced worker.  On August 26, 2004, the Board issued its opinion in which it

granted, in part and denied, in part, Appellee’s Petition, awarding Appellant partial

disability benefits in the amount of $221.06 per week, a medical witness fee and an

attorney’s fee.  The Board found unconvincing Appellant’s argument that she is a

prima facie displaced worker as a result of her age, education, vocational experience,

language difficulties and her physical limitations.  Appellant alleges that the Board’s

finding is not based on substantial evidence and therefore reversal is appropriate.

Standard of Review

In reviewing an appeal from the Board, the Court must determine whether the

Board’s decision is supported by substantial evidence and free from legal error.2

Substantial evidence may be characterized as evidence that a reasonable mind accepts
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as adequate support for the conclusion.3  In this capacity, the Court does not weigh

evidence, determine questions of credibility, or make findings of fact.4  If the record

supports the Board’s findings, the Court should accept those findings even though,

acting independently, the Court might reach a different conclusion.5  The Court

merely examines whether the evidence is adequate to support the Board’s factual

findings.6  When applying the substantial evidence standard, the Court must consider

the record in a light most favorable to the prevailing party, “resolving all doubts in

its favor.”7 

Discussion

In order to terminate total disability benefits, Appellee bears the initial burden

of demonstrating that Appellant is no longer totally disabled.8  This requirement was

established by the parties’ stipulation to Dr. David Stephens’ report, which appeared

to be consistent with the opinion of her treating physician.  The report stated that

Appellant is “able to return to work full-time at either light duty with no use of her
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right upper extremity or sedentary work activities.  The patient [Appellant] should not

perform any overhead lifting and not perform any lifting over five pounds with her

right upper extremity.”9  As a result, there is no dispute that Appellee met its burden

of showing that Appellant is no longer “totally incapacitated for the purpose of

working. ”10  

If the employer meets its burden to terminate total disability benefits, the

employee must show she is a displaced worker in order to overcome the termination.

In spite of the lack of dispute over Appellant’s physical ability to return to work, she

claims that reversal of the Board’s decision is appropriate because she is a prima facie

displaced worker which shifted the burden to the employer, not her, to establish the

availability of regular employment within the employee’s capabilities.   

A displaced worker is one who, “while not completely incapacitated for work,

is so handicapped by a compensable injury that [she] will no longer be employed

regularly in any well known branch of the competitive labor market and will require

a specially-created job if [she] is to be steadily employed.”11  An employee is deemed
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prima facie displaced if her age, education, background, experience, emotional

stability, and the nature of work she can perform with her physical impairment12 so

limit her that she can no longer “be employed regularly and in any well known branch

of the competitive labor market.”13  A displaced employee will require a specially-

created job if she is to be steadily employed.14    

Relying on her age, education, vocational experience, language difficulties and

physical limitations, Appellant attempted to establish her status as a prima facie

displaced worker.  However, the Board determined that Appellant’s allegations were

without merit.  In making its determination, the Board found Appellant’s “grasp of

the English language to be very good.”15  In fact, Appellant was able to understand

in English almost all of the questions asked of her in the hearing and respond in

English.  Only compound or awkwardly phrased questions posed difficulty for

Appellant.   In addition, since her arrival in the United States in 1968, Appellant has

been employed continuously, with the exception of one year in which she was laid

off.  The Board found that Appellant had managed to retain employment in the past,
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despite her contention that her English was limited, and the present restrictions on

Appellant’s physical activities did not render her a prima facie displaced worker.  The

Court finds the Board’s decision is supported by substantial evidence and free from

legal error.16  

Appellant’ argument basically centers around the Board’s comments, regarding

Appellant’s prior employment and language barriers, which the Court also finds

unpersuasive.  Obviously, one has some employment history or they would not be

entitled to these benefits in the first place.  However, Appellant’s ability to obtain

employment in the past, when she had the same language and learning limitations, is

an appropriate factor to consider, particularly when she is now claiming they are

preventing her from finding employment.  The Court agrees with the Board that the

only changed circumstances affecting Appellant’s ability to be employed are the

limitations placed on her by the physicians.  These limitations, however, do not cause

her to be displaced and Appellant simply has not met the significant burden of prima

facie status.  Of course this finding alone does not prevent Appellant from

establishing displaced status, it simply places the burden upon her to prove the

necessary criteria. 
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If an employee is not a prima facie displaced worker, she has the opportunity

to establish her displaced status by demonstrating that she “has made reasonable

efforts to secure suitable employment that have been unsuccessful because of the

injury.”17  Appellant neglected to make this showing and in fact indicated she had

made no effort to find employment.  As such, Appellant has failed to establish the

necessary requirements for displaced status. 

Finally, there appears to be no dispute that the Board inadvertently neglected

to address the issue of whether Appellant was entitled to an expert witness fee for her

vocational rehabilitation expert and a fee for her translator.18  The Court remands this

issue to the Board for consideration.

Conclusion

For the foregoing reasons, the decision of the Board is AFFIRMED and the

issue of fees for Appellant’s vocational rehabilitation expert and translator is

REMANDED to the Board.  

IT IS SO ORDERED.  

                                                           
Judge William C. Carpenter, Jr.


