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TOLI VER, JUDGE

Presently before the Court is the motion filed by the



def endant, Terry K. Whitfield, seeking post-conviction relief

pursuant to Superior Court Crimnal Rule 61.

FACTS AND PROCEDURAL POSTURE

I n January of 2002, W I m ngton Police detectives received
reliable information that the defendant was storing and
selling drugs in an alley in the 700 bl ock of East 8'" Street.'
Rel ying on the information fromthe informant, the detectives
set up video and |live surveillance at the 700 bl ock of East 8'"
Street. During this period of surveillance the detectives
wi tnessed eight hand to hand transactions between the
def endant and ot her individuals. After each transaction, the
detectives woul d question the individuals and each woul d t hen
ei t her name or descri be the defendant as the person fromwhich
t hey purchased drugs.

On February 8, 2002 the defendant was arrested. He was

indicted on twenty-nine crimnal charges on April 8, 2002.°

1 The detectives were already famliar with the defendant because they

had been involved with himin a previous drug case in 2000. In that
particul ar case detectives had executed a search warrant at 823 Bennett Street
where they found | arge amounts of crack cocai ne and other contraband. The
defendant was inplicated , but the case was dism ssed after witnesses failed
to appear at trial

2 The twenty-nine charges included: eight counts of Delivery of a
Narcotic, three counts of Possession with Intent to Deliver, one count of
Mai ntai ning a Dwel ling, eight counts of Possession with a Narcotic within 1000
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On May 28, 2003 at the first case review, the defense
requested a continuance. Thomas A. Pederson, Esquire whose
name was entered at the arraignment as counsel for the
def endant told the court that he did not in fact represent the
def endant. The case review was then reschedul ed for June 17,
2002. On June 17, the defense again requested a continuance
stating that he needed nore tinme to prepare. The request was
gr ant ed.

Dean A. DelCollo, Esquire who had been assigned to
represent the defendant, filed a conflict letter on July 17,
2002. On July 23, 2002, Anthony A. Figliola, Esquire, was
appointed to represent the defendant. A trial date was
schedul ed for October 17, 2002 but due to the previously
schedul ed vacati on of defense counsel, the trial was noved to
Decenmber 13, 2002. The defendant again requested a
conti nuance because he believed his counsel was not ready for
trial. The trial date was then scheduled for April 1, 2003.
Unfortunately, this date conflicted with a capital nurder case
that the prosecutor, Natalie Wbl oshin, was trying at that

time. The case could not be reassigned to another prosecutor

feet of a school, eight counts of Possession of a Narcotic within 300 feet of
a place of worship, and one count of Conspiracy 2" degree. State’s Resp. to
Def. Mot. for Post Conviction Relief, D.lI 80, at 2.
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because of the conplexity of the issues in the case. The
trial was then rescheduled for July 8, 2003 and the case was
assigned to the undersigned.

On July 8, 2003, the defendant entered into a guilty plea
for one count of Delivery of Cocaine, one count of Possession
within 300 feet of a place of worship and two counts of
Possession within 1000 feet of a school. The defendant was
then sentenced to eight years at Level Five, followed by
decreasing | evels of probation.

The defendant filed the instant notion and an exchange of
bri efs and nmenoranda foll owed. Having now had the opportunity
to reviewthose subm ssions, that which follows is the Court’s

response to the issues so presented.

DI SCUSSI ON

Before the Court can reach the nerits of a motion for
post-conviction relief, the novant must first overconme the
substantial procedural bars contained in Superior Court

Crimnal Rule 61(i).® Under Rule 61(i)(1), post-conviction

3 Flamer v. State, 585 A .2d 736, 745 (Del. 1990); Younger v. State,

580 A.2d 552, 554 (Del. 1990); Saunders v. State, 1995 WL 24888, at *1 (Del.
Supr.).
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claims for relief nust be brought within three years of the
movant's conviction becomng final.* Further, any ground for
relief not asserted in a prior post-conviction nmotion is
thereafter Dbarred wunless consideration of the claim is
necessary in the interest of justice.® Simlarly, grounds for
relief not asserted in the proceedi ngs | eading to judgnment of
conviction are thereafter barred, unl ess the movant
denmonstrates: (1) cause for the procedural default, and (2)
prejudice from any violation of the novant's rights.® Any
ground for relief that was formerly adjudicated in the
proceedi ngs | eading to judgnment of conviction or in a prior
post-conviction proceedi ng i's t hereafter barred from
consi deration.’

In the instant case, the defendant’s notion was filed
within the statutorily prescribed tine period. This is also
the first post-conviction relief sought by the defendant and
therefore raises no issues from a prior adjudication or
noti on. The Court must therefore proceed to exam ne the

merits of the defendant’s clainms, all of which appear to

Super. Ct. Crim R. 61(i)(1).
Super. Ct. Crim R. 61(i)(2).
Super. Ct. Crim R. 61(i)(3).
Super. Ct. Crim R. 61(i)(4).
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al l ege ineffective assistance of counsel. Unfortunately for
t he defendant, they are all wi thout nerit.

Under the standard outlined in Strickland v. Washi ngt on?,
two factors nust be established in order to prevail on a claim
of ineffective assistance of counsel. First, the defendant
must denmonstrate that counsel's representation fell below an
obj ective standard of reasonabl eness. Second, he or she nust
show that counsel's actions were prejudicial to the defense,
creating a reasonable probability that, but for counsel's
error, the result of the proceeding would have been
different.® The Strickland standard is highly demandi ng and
under the first prong of the test, there is a "strong
presunmption that the representation was professionally
reasonabl e. " 1° The Defendant nust also “[o]vercone the
presunmption that, under the circunstances, the chall enged
action m ght be considered sound trial strategy.”?

The defendant raises four basic arguments in support of

his notion. First, he alleges that due to the ineffectiveness

8 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674, (1984).

° 1d. at 694.

10 Stone v. State, 690 A.2d 924, 925 (Del. 1996); Flamer, 585 A.2d at

753.

1 Strickland, 466 U.S. at 689
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of his attorney, he was maliciously prosecuted and Judge
Toliver was not recused from his case. He further asserts
within this same claimthat his guilty plea was not entered
knowi ngly and voluntarily. Second, the defendant contends his
attorney failed to file a nmotion to dism ss due to violation
of his right to a speedy trial. Third, the defendant all eges
t hat defense counsel failed to file a Franks'? notion. Lastly,
he insists his attorney should have chall enged t he indictnment
whi ch he cl ai mns was obvi ously defective.

The defendant’s claim that he did not know ngly and
voluntarily enter his plea agreement is without nerit. Before
t he defendant entered his pleas, he signed a witten plea
agreement indicating that he understood the rights he was
wai vi ng. The defendant also signed the Truth in Sentencing
Guilty Plea formwhere he signified that he was satisfied with
def ense counsel’s performance. He argues that he was forced
to plead guilty, yet the defendant is neverthel ess bound by
his statements wunless he offers evidence which would

inval i date the sane.?®3 Because the defendant is unable to

12 A Franks motion is filed in order to argue that a false statenent

was included in the affidavit used to secure the search warrant. Franks v.
Del aware, 438 U.S. 154 (1978).

13 Bruno v. State, 758 A.2d 933 (Del. 2000); Fullmn v. State, 560 A.2d
490 (Del. 1989).
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direct the Court’s attention to any such evidence in the
record, he cannot escape the effect of the representati ons he
made to the Court.

In |light of these circunstances, the Court finds that the
pl ea was knowi ngly and voluntarily entered. It was not the
product of coercion or anything other than the exercise of
free will by the defendant.

The defendant also insists within his first claimthat
his counsel failed to protect himfrommalicious prosecuti on.
The defendant contends the police manufactured the case
agai nst him because the earlier charges against himin 2000
had been dropped. Even though these allegations were
groundl ess, defense counsel investigated the defendant’s
claims. Defense counsel states that it was the hours of video
surveillance and eyewitness evidence that I|ed to the
i ndi ct ment and subsequent sentencing of the defendant.!* As
a result, defense counsel concluded that there was nothing
malicious in the manner in which the case was prosecuted. The
Court agrees.

The defendant asserts that defense counsel should have

filed a notion to have the undersigned recused fromthe case.

¥ Aff. of Prior Counsel, Anthony A. Figliola, D.I. 76, at 1.
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Agai n, def ense counsel investigated the previous case and
di scovered this judge had no involvenent in that case, other
than to dismss it for failure to prosecute. The undersigned
also had little involvenent in this case other than to preside
over the entry of the plea agreement by the defendant. There
was, therefore, absolutely no basis for this judge to recuse
himself from the case and no reason for defense counsel to
file a notion in that regard. Again, the Court must concl ude
that the defendant’s attorney acted reasonably under the
circumstances and his performance was in no way deficient.

The defendant’s second claim asserts his counsel was
i neffective because he failed to file a notion declaring the
defendant’s right to a speedy trial was violated. When
determ ni ng whet her a defendant’s right to a speedy trial has
been violated, the Court nmust |ook at four factors, 1) the
|l ength of the delay, 2) the reason for the delay, 3) the
def endant’ s assertion of the right to a speedy trial, and 4)
prejudice to the defendant.?®®

Though there was some delay in bringing charges agai nst
the defendant to trial the length of the delay was not

unusual . The trial was del ayed due to scheduling conflicts

5 M ddl ebrook v. State, 802 A.2d 268, 273 (Del. 2002) citing Barker v.

W ngo, 407 U.S. 541, 530 (1972).
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from both the defense and the prosecution. There is no
evidence of a deliberate attenmpt to force a delay of the
trial.

On April 9, 2004 the defendant filed a pro se notion to
di sm ss the case due to the violation of his right to a speedy
trial. This notion, in the form of a letter, came to the
Court after the defendant had previously requested two
conti nuances hinself. No such notion was filed by M.
Figliola, and under the circumstances existing in this case,
t he decision not to so do must be deemed tactical one which
wi |l not be questioned by the Court.

Lastly the Court nust address the prejudice to the
def endant as a result of the delay. When considering whether
prejudice to the defendant occurred, the Court is guided by
the interests that the right to a speedy trial were meant to
protect.'® Those interests are, 1) preventing pre-trial
i ncarceration, 2) mnimzing the anxiety and concern of the
accused, and 3) limting the possibility that the defense will
be inpaired.' As stated above, sone delay in scheduling a

trial is likely to occur. In the instant case, the State

8 Barker, 407 U.S. 531.

7 M ddl ebrook, 802 A.2d at 276.
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requested one conti nuance based on the scheduling conflict of
t he assigned prosecutor, while the defendant requested two.
Nor was there any evidence otherwi se of intentional delay by
the State.

The def endant does not argue that he suffered anxi ety and
concern because his trial was delayed and fails to point to
any evidence which occurred as a result of his defense.
Consequently these contentions are deenmed wi thout merit.

The defendant’s third claimlies with his belief that
counsel should have filed a Franks notion. Def ense counse
i nvestigated defendant’s clains and believed that filing a
Franks motion would have been frivol ous. Yet the defendant
still argues that two affidavits were witten by a M. Ranps
and a M. Sow nski stating they did not purchase drugs from
t he defendant. This information is not helpful. The search
warrant obtai ned for 823 Bennett Street was based primarily on
the personal observations of the officers and the video
surveillance of the scene. Its legal vitality remins
undi m ni shed and the Court cannot conclude that the
representation offered by defense counsel in this regard was
i nadequat e or professionally deficient.

The defendant’s last claim insists his counsel should
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have challenged his indictnment which he maintains was
obvi ously deficient. Essentially defendant clainms the charges
were duplicitous. Again, there is no evidence to support
such a claim It is within the State’s prerogative to charge
any defendant with Delivery and also with delivery and
possession within 1000 feet of a school and 300 feet of a
pl ace of worship.*®

As the Court has concluded with regard to the defendant’s
ot her argunents, the defendant has not met the standard
pronounced in Strickland relative to this argunent. The
def endant has not shown how defense counsel’s representation
fell bel ow an objective standard of reasonabl eness i n anythi ng
ot her than vague and conclusory statements. He is not, as a
consequence, able to overcome the strong presunption that
counsel s actions were proper. Even if the defendant could
have proven that defense counsel’s actions were |acking, he
has offered no credi bl e evidence that the outconme of the trial
woul d have been different if counsel had acted differently.

No matter how the defendant’s <challenges to his
conviction are viewed, whether separately or together, he is

not entitled to the relief sought. His right to counsel was

8 16 Del. C. 8§ 4767(b), 4768(b).
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not abridged and his treatment during the course of the

i nstant prosecution was not otherw se subject to chall enge.
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CONCLUSI ON

For the foregoing reasons, the Defendant’s nmotion for
post-conviction relief nmust be, and hereby is, denied.

IT 1S SO ORDERED

Toliver, Judge
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