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SILVERMAN,J.



1. Thisis MBNA'’s appea from the Industrial Accident Board's
November 15, 2004 decision granting Brooks's Petition to Determine Additional
Compensation Due.

2. Brooks'sclaim arose out of a hard fdl he took as he left work on
February 10, 2003. Brooks hurt hisneck, shoulder and low back when heslipped and
fell.

3. Brooksinitially sought medical treatment for hislow back. After
undergoing lumbar surgery Brooks filed a claim for benefits, which the Board
granted. MBNA did not take an appeal from that decision.

4. Brooks also sought treatment and filed a claim for his neck. The
Board heard that claim on October 29, 2004 and, as mentioned, it granted additional
benefitson November 15, 2004. It isthat decision, concerning the neck injury, from
which MBNA took this appeal.

5. TheBoard rested its decision primarily on the testimony of Brooks
and hisneurosurgeon. Thelatter’ sopinionrelied on Brooks' s subjective complaints,
his treating physician’s reports, objective studies and the neurosurgeon’s clinical
findings. The neurosurgeon firmly and consistently opined that the fall in February
2003 aggravated a preexisting condi tion, making neck surgery necessary.

6. MBNA contendstha the neurosurgeon’s opinion was not based on



the evidence and, at best, the opinion was mere “musing” or “hypothesizing.”

7. MBNA does not question Brooks's need for the neck surgery.
Instead, MBNA deniesthat the surgery wasattributable to the fall in February 2003.
Backed by apotentially persuasiveexpert opinion, MB NA attributed the neck surgery
to Brooks's pre-existing condition.

8. Everyone, including Brooks and his medical expert, agreesthat the
neck problem started no later than in early childhood. Everyone further agrees that
by November 1996, Brooks was a candidate for the same neck surgery tha he
underwent on June 24, 2004, and for which the Board granted the challenged
benefits. Moreove, it is agreed tha all the objectivefindings were not changed by
the slip and fall. With that being true, whichit is, MBNA cannot fathom how the
neurosurgeon and the Board, in turn, could conclude that the neck surgery was
attributableto the February 2003 slip and fall. Finally, and most vexing to MBNA,
is the undisputed fact that Brooks did not seek hisneurosurgeon’s treatment for the
neck until April 2004, fourteen monthsafter the slip and fall.

9. MBNA'’sconsternation clearly isintensified by the strength of the
evidence supporting its position. MBNA had Brooks seen by a neurosurgeon of its
choosing. Not only did MBNA'’ s neurosurgeon claim that Brooks had “changed his

story completely” between the two examinations he performed, MBNA's



neurosurgeon saw nothing to justify attributing the neck surgery inJune 2004 to the
2003 dlip and fall.

10. All of the above notwithstanding, Brooks' s medical expert — his
treating neurosurgeon — opined that the neck surgery was causdly related to the
February 2003 dipandfall. Accordingto the neurosurgeon, it wasthe slip and fall,
a traumatic event, that caused the longstanding, degenerative, neck condition to
become symptomatic.

11. Despite MBNA'’sargumentsto the contrary, the neurosurgeon saw
evidence in the medical records concerning the neck injury appearing almost
immediatdy after theslipand fall. Brooksinitially reported problemswith his neck
and problems with his shoulder, which the neurosurgeon assodated with the neck.
Astheneurosurgeon put it, “ [ Brooks] had neck complantsright from day one.” That
testimony is supported by Brooks's treating physician’s records, which show that
shortly after the slip and fall Brooks was complaining about aches and pains,
including some pain around the base of the musdes of hisneck. Infact, the original
diagnosisincluded cervical sprain and a question about Brooks's cervical disc.

12. Furthermore, Brooks testified that immediately after the slip and
fall, he mentioned having pain specifically in the neck area, although it was hisback

“that hurt like hell.” While MBNA offered cross-examination and argument that



potentially undermined Brooks's testimony, the Board specifically found Brooks
credible, which meansthe Board believed Brooks' s claim that hisneck started giving
him trouble when he slipped and fell. MBNA dismisses the Board’s credibility
finding. But Brooks' stestimony, if believed, helped tie the slip and fall to the neck
surgery.

13. Furthermore, Brooks's neurosurgeon discounted the fact that
Brooksdid not complain about neck pain on several occasionswhen Brooks had the
opportunity. The neurosurgeon concluded “the lower back was overpowering his
other complaints.” Moreover, the neurosurgeon’ s opinion was based onthefact that
Brooks's neck, despite the degenerative changes, had been asymptomatic until the
dip and fall.

14. The court appredates that MBNA's position is supported by a
competent medical expert’s opinion. And, moreover, MBNA offered potentially
compelling evidence and logical arguments supporting its medical expert’ s opinion.
Even so, if the evidence supporting Brooks's neurosurgeon’s opinions isthin, it is
morethan diaphanous. It has substance and the court cannot rule, asamatter of law,
that the Board could not rely onit.

15. Insummary, thisis another appeal from an agency determination

wheretheappel lant presented apowerful case, which theagency nonethel essrejected.



The court appreciates how MBNA sees the evidence and why that probably
precipitated thisappeal. Inlight of the entire record, however, the court isunwilling
to substitute its views for the Board's.

16. Based onthe above, thelndustrial Accident Board’ sNovember 15,
2004 decision granting additional compensation isAFFIRMED.

I'T 1SSO ORDERED

Judge
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