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This is the Court’s opinion on Defendant Devearl Bacon’s motion for postconviction relief,

filed pursuant to Super. Ct. Crim. R. 61(“Rule 61").  As explained below, Defendant has not

presented adequate grounds for relief from his convictions or sentence, and his motion for

postconviction relief is therefore denied.  His motion to amend his reply to the State’s answer and

his motion to extend the time for filing his reply are granted.

POSTURE

Defendant was indicted for numerous crimes stemming from three robberies and one

attempted robbery, all of which occurred on June 21 and 22, 2000.  Prior to trial in June 2001, this

Court granted the State’s motion to amend one of the robbery charges  to allege theft of United States

currency rather than car keys and a car.  The parties stipulated that Defendant was prohibited from

owning or possessing firearms because of prior felony convictions.  As a result of the stipulation,

language referring to Defendant’s criminal history was stricken from the indictment, and the Court

directed the attorneys to refrain from discussing or referring to Defendant’s criminal record in the

presence of the jury.  The State entered a nolle prosequi on the charges related to one of the

robberies.

Following a three-day trial, the jury returned guilty verdicts on the charges related to the two

robberies and verdicts of not guilty of the charges related to the attempted robbery.  Defendant was

convicted of five counts of Robbery First Degree, one count of Carjacking First Degree, two counts

of Aggravated Menacing, two counts of Possession of a Firearm During the Commission of a Felony,

two counts of Possession of a Deadly Weapon by a Person Prohibited (PDWPP), and two counts of

Wearing a Disguise During the Commission of a Felony.  Defendant was sentenced to 34 years of

imprisonment to be followed by 12 years of probation.  His convictions and sentence were affirmed
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on appeal.1

Defendant has filed a motion for postconviction relief, alleging six instances of ineffective

assistance of counsel.  The Court has received an affidavit from defense counsel, as well as

Defendant’s response to that affidavit.2  The Court has also received the State’s answer to the

motion.3  Defendant initially filed a handwritten reply, which he subsequently moved to withdraw

and substitute with a so-called “Complete Reply.”  The Court hereby grants that motion.

FACTS

At trial, the evidence showed the following facts.  On June 21, 2000, a man wearing a dark,

hooded sweatshirt and a bandana over his face and carrying a gun entered the Star Liquor Store on

New Castle Avenue.  He told everyone in the store to get down onto the floor and when they did not,

he fired two shots.  Everyone got down.  The man then held the gun to the clerk’s head and

demanded money.  The clerk gave him the cash, and, as he turned to leave the store, he also took a

customer’s car keys.  He drove away in the stolen car.

When police officers arrived to investigate, they found two shell casings and bullet fragments

in the store.  The victim of the car-jacking described his car as a silver or gray 1997 Ford Escort with

Delaware tag number 999159.  Witnesses described the robber as a somewhat short black man with

a slight build.

Another robbery was attempted at the Star Liquor Store on the next day, June 22, 2000.  A

man in a hooded coat entered the store and with gun in hand demanded money from the clerk (a
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different individual than the clerk who had been threatened in the prior robbery).  The clerk picked

up a Polaroid camera to take the man’s picture.  She refused to give him any money and told him his

best bet was to leave.  He took her advice and left the store, got into a grayish-colored car and drove

away.   The clerk did not get his picture on the Polaroid, but she described the man to the police as

being 5' 6" or 5' 8" tall, approximately 165 or 175 pounds, with facial hair and dark clothes.  The

police recovered no physical evidence from this incident.

Later that night, a man with a hood and bandana covering his face entered the Seven-Eleven

Store on North Du Pont Highway.  The store’s surveillance camera captured images of the man

pointing his gun at the two clerks and taking money from them.  The robber fled the store and drove

away in a small silver car with Delaware registration number 999159.  The clerks’ description of the

robber as a black man with a slight build was confirmed by the surveillance video.

On June 23, 2000, probation officers saw three men working on a gray Ford Escort parked

near 17th and Spruce Streets in Wilmington.  The car had a Delaware license plate with the number

999159.  The men were detained and the police were called.  Two of the men were six feet or more.

The third man, who was later arrested for the robberies, was 5'7" tall and weighed approximately 140

pounds.

Inside the Ford Escort, police found a hooded jacket, money, and a .22 caliber handgun.  A

comparison of the handgun and the ballistics evidence from the Star Liquor Store robbery showed

that the shots fired during that robbery were fired from the gun found in the Escort.

As stated previously, Defendant was found guilty of the charges relating to the two robberies

and not guilty of the charges relating to the attempted robbery.
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DISCUSSION

Defendant raises six grounds for relief, and asserts that the claims were not previously raised

because of defense counsel’s constitutionally ineffective representation.  Defendant argues first that

defense counsel was ineffective for not timely objecting to an amendment to the indictment just prior

to trial.  He also argues that counsel was ineffective for not objecting to joinder of the PDWPP

charges with the other charges.  Third, he asserts that counsel should have moved to sever the

charges stemming from the three separate incidents.  Fourth, he claims that he was prejudiced by

defense counsel’s failure to object to the introduction of evidence of his prior bad acts.  Fifth, he

contends that defense counsel should have objected to a witness’ in-court identification of him as

the robber.  Finally, he argues that he was prejudiced by defense counsel’s failure to object to the

State’s withholding of  exculpatory evidence.

To prevail on any of these claims, Defendant must meet the two-part test set forth in

Strickland v. Washington.4  To show that defense counsel was constitutionally ineffective, a

defendant must show first that counsel’s representation fell below an objective standard of

reasonableness.5   Even a professionally unreasonable error does not warrant setting aside the

judgment if the error had no effect on the judgment.6   Thus a defendant must also show that there

is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding

would have been different; a reasonable probability is a probability sufficient to undermine
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confidence in the outcome.7  In applying this test, the Court may reject a defendant’s claim if he fails

to meet either prong.8

Amended indictment.  One of the Robbery counts alleged that Defendant sought to take “car

keys and a car” from a victim, and the State moved to delete that phrase and substitute the phrase

“United States currency.”  After hearing argument from both sides, this Court granted the motion

over defense counsel’s objection.  Defense counsel raised this issue of direct appeal, and the

Delaware Supreme Court affirmed the ruling because the change was one of form only.9

Ordinarily, this claim would be barred pursuant to Rule 61(i)(4), which provides that any

ground for relief that was formerly adjudicated is thereafter barred unless reconsideration is

warranted in the interest of justice.  Defendant has not attempted to make this showing, but argues

instead that defense counsel should have raised this issue prior to trial so that Defendant would have

had a “more favorable review on Direct Appeal.”10  As a factual matter, this assertion is inaccurate.

The State made its motion on the day of trial, and this Court granted the motion over defense

counsel’s objection.  Defense counsel acted reasonably in objecting to the motion at the time it was

made, and Defendant cannot show any prejudice resulting from counsel’s conduct.  Defense counsel

also raised this issue on appeal and lost.  Defendant has not met either prong of the Strickland test,

and the Court concludes that this ground for relief has no merit.
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The other five claims which Defendant raises are issues not previously addressed and would

ordinarily be subject to procedural default pursuant to Rule 61(i) (3).  Defendant asserts that these

issues were not addressed because of counsel’s ineffective representation.  Ironically, the

requirements for overcoming the procedural default are analogous to the standard for showing

ineffective assistance of counsel, and a defendant who cannot show attorney ineffectiveness also fails

to overcome the default rule.11  The former requires a defendant first to show cause, that is, to

explain his reasons for not raising the issue earlier.12   A defendant who makes this showing must

then show a “substantial likelihood” that the outcome of the proceedings would have been different

if the issue had been raised.13  Under the Strickland test for attorney ineffectiveness, a defendant

must show that counsel’s representation fell below an objective professional standard of conduct and

that this conduct caused the defendant to suffer actual prejudice during the proceedings.14

Joinder of PDWBB with other charges.  Defendant argues that defense counsel was

ineffective for not objecting to the joinder of the PDWPP charges with the charges related to the

robberies.  He claims that he was prejudiced by the stipulation which established his status as a

“person prohibited” and that it was irrelevant to the robbery charges.  Defense counsel asserts in his

affidavit that the stipulation protected Defendant by preventing the jury from learning the details of

his prior criminal convictions.  This assertion is correct.  The Delaware Supreme Court has approved
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such joinder,15 and Defendant therefore cannot fault defense counsel’s conduct or show that

Defendant was prejudiced by the stipulation.  This argument has no merit.

Joinder of charges from three incidents.  Defendant argues that he was prejudiced by

defense counsel’s failure to object to the indictment’s inclusion of charges from all four incidents

and by joinder of three incidents at trial.  Defense counsel avers that he saw no basis for severance

and therefore did not move to sever. 

Pursuant to Super. Ct. Crim. R. 8, multiple counts may be joined if they are of the “same or

similar character or are based on the same act or transaction. . . .”  In this case, three robberies and

one attempted robbery were committed in two days, by a man using a gun, wearing a disguise, and

of the same general description.  On similar facts, the Delaware Supreme Court has stated that where

“the offenses are of the same general character, involve a similar course of conduct, and have

occurred within a relatively brief span of time, it is proper to try the offenses together.”16  Thus even

if defense counsel had moved to sever, the motion would no doubt have been denied, and Defendant

cannot support his assertion that he was prejudiced by counsel’s conduct.   The Court finds that

Defendant has not meet either prong of the Strickland test and concludes that this claim must fail.

Evidence of prior bad acts.  Defendant further contends that defense counsel was

ineffective for failing to object to what he loosely refers to as his “prior bad acts.”  He objects to the

admission of testimonial evidence of his status as a prisoner and his escape from custody.  As a

threshold matter, the Court notes that the record contains no testimony or other evidence regarding

Defendant’s escape from custody, although there is a reference to the Plummer Center.  Corporal
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Mark Spence testified that after Defendant had been taken to the Wilmington Police Station

following the robbery at the Seven Eleven, he voluntarily started to talk about the incidents, and

Corporal Spence read him his Miranda rights even though he was not being interrogated.  As

Defendant continued to talk, he referred to having been “released from the Plummer Center.”17  The

testimony included no further reference to this topic, and no questions were asked or objections

entered.

At sidebar, defense counsel moved for a mistrial and explained that he had not objected to

Det. Spence’s statement because he did want to draw the jury’s attention to Defendant’s detention

at the Plummer Center.  This Court denied the motion because the general public, including the jury,

is not necessarily aware that the Plummer Center is a correctional facility and even if jurors had been

aware of that fact, it would not have been prejudicial to Defendant in light of the stipulation that

Defendant is a Person Prohibited.18

Cpl. Spence’s statement was not affirmative evidence in the State’s case, as demonstrated

by the record of the sidebar which followed on its heels.  Rather, it was a brief reference made while

the officer was chronicling the evening’s events.  In Muto v. State, another case where a witness

inadvertently referred to a defendant’s arguably bad acts without objection from defense counsel, the

Delaware Supreme Court reviewed the issue for plain error, that is, whether the allegedly prejudicial

statement violated the defendant’s “substantial rights.”19  Prejudice is also determinative of the

question of ineffective representation.  Here, as in Muto, the statement was unsolicited, vague, and
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brief, and was not pursued by the prosecutor.  As stated previously, even if any juror knew that the

Plummer Center is a detention facility, no prejudice could result because all jurors were informed

that Defendant is a convicted felon via the stipulation.  Defendant has not shown that counsel was

ineffective, and this claim must also fail.

In-court identification.  Defendant argues that Dawn Smith’s in-court identification of him

as the man who held a gun to her head and robbed the Star Liquor Store violated his due process

rights and that defense counsel was ineffective for failing to object.

At trial, Ms. Shaw provided numerous details about the robber’s appearance on the night of

the robbery.  She stated that the robber was a short, thin, light-complected African-American male

with “skinny” legs, which were visible because he wore shorts.  She further testified that he wore

a dark blue, hooded jacket with white lettering on it, work boots and black gloves.  His face was

covered from the nose down by a bandana and the hood was on his head, leaving his eyes visible.

When Ms. Shaw saw Defendant again later in the evening, she recognized him as the man who had

held a gun to her head and robbed the liquor store.20  After providing this information, Ms. Shaw was

asked by the prosecutor if she saw the robber in the courtroom, and she identified Defendant.

Defendant argues that this identification violated his right to a fair trial because it had no

independent origin.  The question of whether there has been an independent basis for an in-court

identification arises when an unnecessarily suggestive out-of-court identification potentially taints

an in-court identification.21  Defendant incorrectly asserts that Ms. Shaw was unable to identify him
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in a photo line-up.  Ms. Shaw testified that she was never shown any photographs,22 and, in fact, the

witness who had not been able to pick Defendant out of a photo array was Gina Harris, the clerk who

refused Defendant’s demand for cash when he attempted to rob the same liquor store on June 22,

2000.23  The independent origin for Ms. Shaw’s in-court identification of Defendant was the evening

of June 21, 2000, when Defendant entered the Star Liquor Store and ordered everyone to the floor,

fired his gun in the air, demanded that the clerk give him the store’s money, stole a customer’s car

keys and fled the Star Liquor Store.  Defense counsel had no reason to object to the identification,

and he aggressively cross-examined Ms. Shaw on the details of her description of the robber.24  The

Court concludes that defense counsel was not ineffective for choosing not to object to Ms. Shaw’s

identification of Defendant as the robber of the Star Liquor Store.  This claim has no merit.

Exculpatory evidence.  Finally, Defendant argues that the State failed to turn over to the

defense a videotape of a statement Defendant allegedly made to Det. Spence at the Wilmington

Police Station.  Defendant asserts that the videotape included exculpatory material and that defense

counsel was ineffective for not identifying this issue and raising it on appeal.  In his affidavit,

defense counsel states that his file notes show that he asked the prosecutor about a tape of

Defendant’s statement.  He further states that the prosecutor said that he believed that Defendant had

not given a statement after arriving at the Police Station and that the prosecutor had confirmed this

fact with the police.25  In its answer, the State reiterates that Defendant did not give a formal



11

statement while at the police station and that his comments to Det. Spence were not recorded.

At trial, Det. Spence testified that Defendant made certain unsolicited remarks and that he

was read his Miranda rights but not interrogated.  Det. Spence included Defendant’s verbal

statements in a written report, which was provided to the defense.  There is nothing in the record to

support Defendant’s assertion that a statement was videotaped or that the prosecution failed to

provide such a tape to the defense.  This claim has no factual basis and does not provide grounds for

postconviction relief.

CONCLUSION

Defendant Devearl Bacon’s Motion for Enlargement of Time to File a Reply to the State’s

Answer and Motion to File Amended Reply are hereby GRANTED.  Defendant Bacon’s motion for

postconviction relief is hereby DENIED.

IT IS SO ORDERED.

                                                                       
Judge Susan C. Del Pesco

Original to Prothonotary
xc: Sean Lugg, Esquire

Devearl Bacon, Delaware Correctional Center
Edmund M. Hillis, Esquire


