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OPINION

On September 8, 2000 Thomas McAllister caused an automobileaccident in
Wilmington, Delaware. At thetimehewasdriving avehiclehehad rented fromAvis
Rent-A-Car, Inc. ("Avis") at the Philadelphia Airport. Mr. McAllister's personal
vehicles were insured by the plaintiff, United Services Automobile Association
("USAA"). USAA defended McAllister inaclaim brought by a party injured in the
accident. The claim was settled for $35,000, which USAA paid. USAA now brings
thisdeclaratory judgment action seeking an order that Avisisobligated to reimburse
it for the $35,000 plus legal fees and other costs. Both parties now seek summary
judgment.

FACTS

In additionto theforegoing, pertinent factsarethese: Mr. McAllister'sUSAA
policy didinfact cover himfor theliability heincurred from the accident. When the
injured party sued Mr. McAllister, USAA demanded that Avis be responsible for
defending the action and paying any settlement or verdict. Avisrefused. It wasonly
after Avisrefusedthat USAA defended Mr. M cAllister and paid theabove-mentioned
settlement.

The rental agreement signed by Mr. McAllister contaned the following
provision regarding liability:

18. Liability Insurance. Anyone driving the car as
permitted by this agreement will be protected against
liability for causing bodily injury or deah to others or
damaging the property of someone other than the driver
and/or the renter up the mi nimum financial responsibility
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limits required by applicable law. . . . The coverage
provided by you [Avig shall be excessover any applicable
insurance availableto me[McAllister] or any other driver,
fromany other source, whether primary, excess, secondary
or contingent in any way. . . You [Avis] can provide
coverage under a certificate of self-insurance or an
insurance policy, or both, as you choose.

Avisissdf-insured as to this claim.
CONTENTIONSOF THE PARTIES

The plaintiff contends that under the Delaware Motor Vehicle Financial
Responsibility Law, theowner of the vehicle, in thiscase Avis, hastheobligation to
provide primary insurance coverage. The plaintiff acknowledgesthat under 21 Del.
C. 8§ 2118 and 21 Del. C. § 6102, taken together, this primary obligation can be
shifted from the car rental company to other coverage available to the renter. The
plaintiff contends, however, that in order for a car rental company to shift primary
coverage away from itself, it must specifically ask the renter whether he has other
availableinsurance and obtain his confirmation that such insurance exists. If the car
rental company does not make such inquiry and obtain such confirmation (and it was
not done here), theplaintiff contends, the primary insurance obligation gayswith the
car rental company. The plaintiff further contends that 8 6102 only appliesif acar
rental company isuninsured. Since Avisisself-insured, it contends, the section does
not apply.

The defendant contends that the above-quoted language from the rental
agreement shifts primary coverage to USAA.
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STANDARD OF REVIEW

Summary judgment should be rendered if the record shows tha there is no
genuineissue asto any material fact and the moving party is entitled to judgment as
amatter of law.! The facts must be viewed in the light most favorable to the non-
moving party.”?  Summary judgment may not be granted if the record indicates a
material factisindispute, or if it seemsdesirableto inquire more thoroughly into the
factsin order to clarify the application of the law to the drcumstances® However,
when the facts permit a reasonable person to draw but one inference, the question
becomes one for decision as a matter of law.*

DISCUSSION

It has been previously held by this Court that a car rental company may shift
the burden of primary responsibility for insuring a rental car from itself to other
available liability insurance carried by the renter.> As explained in the cases so
holding, Delaware law requires that the car rental company insure the vehiclein the

appropriate amount, or ensure that therenter carries such insurance. | conclude that

! Superior court Civil Rule 56(c).

2 Guy v. Judicial Nominating Comn'n, 659 A.2d 777, 780 (Del. Super. Ct. 1995); Figgs
v. Bellevue Holding Co., 652 A.2d 1084, 1087 (Del. Super. Ct. 1994).

® Ebersole v. Lowengrub, 180 A.2d 467, 470 (Del. 1962).
“ Wooten v. Kiger, 226 A.2d 238, 239 (Del. 1967).

> Zurich American Insurance Co. v. Alamo Rent-A-Car, Inc., 1999 Dd. Super. LEXIS
291 at 5; Donegal Mutual Ins. Co. v. Delaware Cadillac, Inc., 1997 Del. Super. Lexis 204 at 8,
0.
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theabove-quoted languagefromtherental agreement inthiscase satisfiesDelaware's
legal requirement. Under the terms of the agreement, Avis provides liability
coverage. The agreement then providesthat Avis coverage isexcess only over any
applicable insurance which the renter may carry. Under this agreement, the renter
cannot find himsdf uninsured.
| reject the plaintiff's contention that the car rental company must
specifically ask the renter whether he has other avalable insurance and obtain his
confirmation that such insurance exists. As to this contention, the plaintiff relies
upon Miller v. Fidelity.® Inthat case, it appeared that therenter may be uninsured, or
whether other coverage existed may have been in dispute. Comments made by the
court in that case mug be taken in the factual context presented. Inthiscase, | find
no duty on the part of Avis to inquire specifically concerning other applicable
insurance. Therental agreement assured that the renter would be covered, either by
Avis, or other existing applicable insurance.
| also reject theplaintiff's contention that 8§ 6102 does not apply. The statute
requires that a car rental company must insure its rental cars in certain minimum
amounts. It further provides that if a car rental company fails to do so, it isjointly
and severally liable for damages caused by the renter. If it does provide insurance,
itisnotjointly and severally lidble. Thusthestatute applies, that is, it addresses, both
situations. The car rental company's aility to shift theprimary burden from itsdf to

other available insurance exists only where the car rental company does insure the

6 2002 WL 32067544, Bradley, J. (Del. Super. 103102).

5
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vehicle, asisthe case here.

For the foregoing reasons, the plaintiff’s motion for summary judgment is
denied. The defendant’s motion for summary judgment is granted.

IT1SSO ORDERED.

/sl JamesT. Vaughn, Jr.
President Judge

oc. Prothonotary
cc:  Order Distribution
File



