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l.

Thisdeclaratory judgment matter was tried to the Court over two days ending
August 12, 2005. Thetrial followed the Court’ sdenial of crossmotionsfor summary
judgment. The central issue at trial was whether the defendants, Sherry and
Christopher Bogush, and particularly their daughter, Alyse McElrone (“McElrone”),
had an insurableinterest in amotor vehiclethat wasinvolved in apedestrian accident
with Frances Work (a minor represented in this case by hea parents, defendants,
Theodore and Lois Work). At the time of the accident, the vehicle in question (a
1991 Honda Accord) was driven by McElrone s boyfriend, Antoni Dufgj (“Dufg)”),
who was uninsured. Mr. and Mrs. Bogush and McElrone argued that McElrone
“owned” the Honda and, therefore, it was covered under the Bogush’ s automobile
insurance policy with the plaintiff, West American Insurance Company (“West
American”).! They demanded coverage under this policy from West American when
sued by Mr. and Mrs. Work for the injuries sustained by their daughter in the
accident. Inresponse, West American filed this action seeking a declaration that it

did not owe coverage for

McElronewas anamed insured in the West American policy. Dufaj was not covered under
thepolicy. Asexplained below, West American argued that Dufaj “owned” the vehicle; defendants
argued that M cElrone owned the vehiclethereby creating aninsurableinterest in it that was covered
under the West American policy.



the accident ?

After considering the cross motions for summary judgment, the Court
determined that disputed issues of fact remained regarding the circumstances
surrounding the purchase of the Honda and its subsequent use by McElrone and
Dufg. These factual issues related directly to the legal issue of McElrone's
“insurable interest” in the automobile which the parties, in turn, argued was
dispositive of the question of whether West American owed coverage.® The factual
Issues relating to ownership were to be addressed at trial in the context of alegal
landscape that the Court undergood from the parties to be well settted and
undisputed. Unfortunately, the parties’ representation in this regard was not well
founded asthelegal landscape shifted throughout thetrial and post trial proceedings.

Duringdiscovery, the partieslearned that Dufaj had paid for theHondaand had
titled and registered thevehicleinhisname. According to McElroneand Dufgj, they
both intended that M cElrone would use the vehide almost exclusively because her

vehiclehad been disabled in an accident and was in need of substantial repair. Dufaj

*TheWork’ suninsured motorist carrier, The Hartford | nsurance Company (“ Hartford”), was
permitted as intervenor to joinin the defense of West American’s claim that it owed no coverage.
For ease of reference, the Court will refer only to the “defense” or “defendants’ unless aseparate
reference to Hartford isjustified in the circumstance.

3See DEL. CoDE ANN. tit. 18, § 2706(a) (1999)(“ No contract of insurance of property or any
interest in property or arising from property shall be enforceable as to the insurance except for the
benefit of persons having aninsurableinterest in thethingsinsured asat [sic] thetime of theloss.”).
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testified that he intended to give the vehicle to McElrone and that both he and
McElrone intended that McElrone’'s name would appear on the title and vehicle
registration.* McElrone and Dufgj claimed that M cElrone was unableto accompany
Dufa when he went to DMV to do thetitle work for the vehicle, and Dufg learned
upon hisarrival that McElrone’ s presencewasrequiredfor her nameto appear on the
title and regigtration. Consequently, DMV placed only Dufg’s name on the
documents. Both Dufaj and M cElronetestified that they intendedto go back toDMV
to have the paperwork changed but they never got around to it.
Thepartiesstipulated beforetrial that thetitleand registrationwereprimafacie
evidence that Dufaj, not McElrone, was the legal owner of the Honda.> According
to the defendants, however, the circumstances surrounding the acquisition of the

Hondaand its subsequent use by M cElrone justified a determination that McElrone

“Dufgj is the father of McElrone's child and testified that he wanted McElrone to have a
vehicle for the benefit of their child.

>At various times during the pretrial proceedings and at trial, the parties characterized the
vehicle registration as creating a “ presumption” of legal ownership. Prior to trial and during trial,
thedistinction between“ primafaci€’ evidenceand“ presumption” was not drawn by the partiesand
did not appear to be meaningful. As discussed below, the distinction took on significance in the
closing arguments of thelawyersand in the post-trial submissions. The partiesnow contend that the
burden of proof against which the Court must consider the evidence depends upon whether the Court
finds that vehicle titleand registration creates prima facie evidence of ownership or apresumption
of ownership.



was the “equitable owner” of the vehicle® The parties agreed that if the Court
concluded that McElrone was the “equitable owner” of the Honda, then McElrone,
asanamed insured in the West American policy, would have an insurable interest
in the vehicle that would trigger coverage under the policy. The parties also agreed
that the defendants would bear the burden of proving equitable ownership. Thiswas
the issue “teed up” for decision in the pretria stipulaion, and this was the
controversy the Court expected to try. As the issue was not addressed pretrial or
during trial, the Court assumed that the burden of proof would be proof by a
preponderance of the evidence.

The evidence presented at trial was consistent with the parties pretria
representations. There were few, if any, surprises. The Court was able to evaluate
the witnesses' credibility and was prepared to make factual findings a the close of
theevidence. Duringclosing arguments, however, counsel for West American argued
for the first time that the Court must evaluate the defendants’ claim of McElrone's
eguitable ownership against the heightened clear and convincing evidence burden of
proof because the defendants had to overcome a “lega presumption” of Dufg’s

ownership (created by virtue of the title and registration being in Dufg’s name).

®See Malloy v. United States Fid. & Guar. Co., 1992 WL 179511, at * 3 (Del. Super. Ct. June
16, 1992)(recognizing that ownership can be established in equity based on the circumstances
surrounding the acquisition and/or use of property even though legal ownership may lie el sewhere).
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Apparently unprepared to address this argument, the defendants acquiesced and
offered no meaningful response. Accordingly, the Court applied the clear and
convincing burden of proof and concluded that the defendants had not met their
burden of proving McElrone's equitable ownership of the vehicle under this
standard.”

The Court’ sdecision on the singleissuethat was packaged for trid did not end
the controversy. Two additional issues were raised in Hartford’s closing remarks.
First, Hartford argued that the applicable Del aware statute does not, asthe partieshad
previously argued, require a showing of ownership or equitable ownership to
establish an insurable interest in the vehicle.? According to Hartford, other legally
recognizedinterestsmay well suffice. Inaddition, Hartford argued that coveragewas

available under the West American policy separate and apart from the equitable

'Specifically, the Court found:

[W]hen the Court considersthe fact that at the end of Ms. McElrone' s use of
this vehicle Mr. Dufg took the vehicle, sold the vehicle, on terms that he
negotiated without any input whatsoever from Ms. McElrone, and then
retained the proceeds, | cannot conclude that the plaintiffs (sic) have
established by clear and convincing evidence that Ms. McElrone was the
equitable owner of this vehicle and that Mr. Dufgj wasmerely her agent in
transferring thisvehicleto whomever the purchaser was. 1ndeed, thefact that
Ms. McElrone was not in any way involved in the transaction suggests, at
least in part, some reasonabl e question as to whether she had any interest in
it that could be transferred by her. (D.I. 30, at 3-4).

®DEL. CoDE ANN. tit. 18, § 2706(b)(“‘ Insurable interest’ as used in thissection meansany
actual, lawful and substantial economic interest in the safety or preservation of the subject of the
insurance free from loss, destruction or pecuniary damage or impairment.”)(emphasis supplied).
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ownership analysis by virtue of a “temporary substitute vehicle” provision in the
policy. According to Hartford, if the evidence established that McElrone’s usual
vehicle was out of service and that she was using the Honda as a “temporary
substitute” at the time of the accident, then the vehicle was covered under the policy
notwithstanding that it may have been owned by Dufagj. Having not considered these
Issues prior to or during the trial, the Court directed the parties to provide further
briefing.’

True to form, the controversy continued to morph and grow. In addition to
addressing the issues identified by the Court, the parties' post-trial briefs raised two
entirely new issues. First, West American argued for the first time that certain
exclusions in the West American policy precluded Frances Work from seeking
personal injury protection benefits under the policy. Thisdrew aresponse from the
defendants that West American’s construction of its policy offended Delaware's
statutory motor vehicle insurance scheme and public policy. The defendants also
raised anew argument that the“insurableinterest” doctrine does not apply toliability

insurance. According to the defendants, the doctrine applies only in the context of

°Not surprisingly, West American called foul when the new argument wasraised and urged
the Court to reject itasuntimely. The Court directed the parties to address thisissue aswell inthe
post-trial submissions. Hartford then filed amotion to have the Court reconsider its “decision” (in
guotes because the issue was not contested at trial) regarding the applicable burden of proof. This
issue al'so was incorporated in the post-tria briefing.
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property or casualty insurance. At the Court’ sdirection, West American hasreplied
to these new arguments and the matter is, at long last, ri pe for decision.
.

A.  TheBurden of Proof

Defendantshave moved for reconsideration of the Court’ sdecigon to apply an
enhanced burden of proof (clear and convincing evidence) to their claim that
M cElrone was an equitable owner of the Honda. To befair, the Courtdidn’t really
makeadecision in thisregard; West American argued that the clear and convincing
standard applied and the defendants offered no real resistance to this proposition.
Thedefendants have now had an opportunity to consider theissue and have asked the
Court to revisit the question on the ground that the Court misapprehended the
applicable law.

On amotion for reargument, the “movant must demonstrate [that] ‘the Court
has overlooked adecisionor principal of law that would have controlling effect or the
Court has misapprehended the law or the facts so that the outcome of the decision
would be affected.””*® The Court has reviewed the applicable law and agreeswith
West American that the presumption of ownership created by avehide registration

or title must berebutted by clear and convincing evidence:

Mainiero v. Microbyx Corp., 699 A.2d 320, 321 (Del. Ch. 1997)(citations omitted).
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In an action to recover damagesfor injuriesresulting from the operaion
of a motor vehicle the introduction of evidence relating to the
registration of the vehicle or the license plates appearing thereon
generally raises a presumption or inference of the ownership of the
vehicle by the person sought to be held liable. Evidence introduced by
the defendant to meet and repel the presumption must be undisputed,
clear, and convincing. Evidence that the defendant never owned the
vehicle, or that his license plates were attached thereon without his
consent, has been held sufficient for such purpose.**

Although no Delaware authority isdirectly on point, our law appearsto be consistent
with this majority view of the issue® Accordingly, the Court is satisfied that it
applied the correct standard of proof at trial on theissue of equitable ownership, and

that Hartford’s Motion for Reconsideration and/or Reargument must, therefore, be

118 Am. JUR. 2D Automobilesand Highway Traffic § 1305 (1997) (citing Bogoradv. Dix, 176
A.D. 774 (N.Y. App. Div. 1917) (emphasis added)). See also F.G. Madara, Annotation,
Presumption and Prima Facie Case as to Ownership of Vehicle Causing Highway Accident, 27
A.L.R.2d 167, 180 (1953) (85. Evidence to rebut - “The evidence introduced by the defendant to
meet and repel the presumption or overcome the primafacie case... must, according to most courts,
be undisputed, clear, and convincing.”) (citing Ford v. Hankins, 96 So. 349 (Ala. 1923); Patterson
v. Milligan, 66 So. 914 (Ala. Ct. App. 1914); Frohoff v. Adams, 108 SW.2d 615 (Mo. Ct. App.
1937); Bogorad, 176 A.D. 774; Nemzer v. Newkirk Ave. Auto. Co., 154 N.Y .S. 117 (N.Y.App. Term
1915); Williams v. Bass, 8 Tenn. App. 482 (Tenn. Ct. App. 1928); Empire Gas & Fuel Co. v.
Muegge, 143 SW.2d 763 (Tex. Comm’n App. 1940); Bodev. Jensen, 222 N.W. 235 (Wis. 1928);
Krusev. Weigand, 235 N.W. 426 (Wis. 1931)).

2GeeFinbinker v. Mullins, 532 A.2d 609, 613 (Del. Super. Ct. 1987)(“ Thegeneral ruleisthat
proof that amotor vehideisregistered inthe name of aperson asowner createsapresumption which
makes a prima faciecase of ownership of thevehicle”); Hudak v. Procek, 806 A.2d 140, 147 (Del.
2002)(“Delaware courts, in many different contexts, have expressed the burden of proof that the
adversely affected party must satisfy in order torebut alegal presumptionto be’ clear and convincing
evidence.'”).



DENIED.*® The Court’sfinding of fact at the conclusion of the trial that McErone
wasnot an“equitableowner” of thevehiclewill stand. Asdiscussed below, however,
this factual determination is not dispositive of the “insurable interest” question.
Indeed, it now appearsthat the ownershipissuetriedinthiscase, at best, hasmarginal
relevance to the ulti mate outcome of this controversy.

B. “Insurablelnterest” - Propertyvs. Liability Coverage

As stated, throughout the pretrial proceedings and at trial, the parties argued
that the question of whether M cElrone had an insurableinterest inthe Hondawasthe
key to this dispute and was governed by statute.* The statute cited by the parties,
entitled “Insurable interest; property,”* as its title suggests, requires an insured to

have an “insurable interest” in property as a predicate to taking out a policy of

3Thefact that the“ burden of proof” issue surfacedfor thefirst timeduring plaintiff’ sclosing
argument at trial influenced the Court’ s decision on the motion for reargument in that the Court paid
less deference to its decision at trial than otherwise would have been appropriate under the
reargument standard. Neither the Court nor defense counsel were prepared to address West
American’s eleventh hour argument and, consequently, the proposition that an enhanced standard
of proof applied to the defendants’ case was left untested. It appears, however, that the law on this
guestion is clear and that it was correctly stated by West American at trial, albeit in a manner that
put its adversary and the Court at a dstinct disadvantage. Inthisregard, the Court feels compelled
to note that “trial by ambush” seemed to bethe order of the day in this case for both parties. Such
practices must be discouraged. For its part, Hartford raised a significant policy interpretation
argument for thefirst timein counsel’ sclosing remarks. Thefact that thiswasabench trial does not
excusethese tactics. We have discovery, pretria stipulations and pretrial conferences for areason:
to avoid “trial by ambush” and to promote the interests of fairness and justice for the benefit of the
parties and the Court.

“SeeD.I. 16, 17, 23.
>See DEL. CoDE ANN. tit. 18, § 2706 (1999)(“ Section 2706").
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insurance on that property. Inthe absence of an “insurableinterest” in the property,
the insurance policy will not be enforced.*

Initspost trial brief, Hartford argues (for the firsttime) that Section 2706 does
not apply here because the insurance at issue is not property insurance; it isliability
insurance.’” In support of thisproposition, Hartford citesto Schwartzv. Centennial
Ins. Co.,” where then Vice Chancellor Hartnett held “[t]here is no definition of
insurable interest with respect to liability insurance, therefore giving rise to an
inference that the insurable interest required, if any, is something other than that
required by §2704(c) and §2706(b) and (c).”* In response, West American first
attempts to distinguish Schwartz and then, alternatively, arguesthat Schwartzis at
odds with decisions of thiscourt that have applied Section 2706 in the context of

automobile liability insurance policies.®

°See Draper v. Delaware State Granger Mut. Firelns. Co., 91 A. 206 (Del. 1914)(holding
that a policy of insurance against aloss of property inwhich the insured has no interest amounts to
an unenforceable “wager.”).

"Once again, the Courtis called upon to address an argument that was not presented before
or duringtrial. And, onceagain, sinceboth partieshave cast their argumentsinto astate of perpetual
refinement, the Court will try its best to keep up and decide the issues as they come.

181980 WL 77940 (Del. Ch. Jan. 16, 1980).
¥1d. at *3.
“See e.g. Malloy, 1992 WL 179511.
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After carefully considering the issue, the Court is satisfied that the concept of
“insurableinterest” doesapply to liability insurance, albeit in amanner different than
the parties have argued here. Moreover, the Court sees no conflict in existing
Delaware law on thisissue: Schwartz and Malloy are easily reconcilable.

Hartford is correct that the “insurable interest” at issue in the property
insurance context isnot implicated by liability insurance. But thisdoesnot mean that
the concept of “insurable interest” has no rolein liability insurance:

The nature of the required insurable interest in a liability insurance
policy is different from the type of interest necessary to support a
property insurance policy; inaproperty insurance policy, the insurable
interest often depends on whether the insured has alegal or equitable
interest in the property, whiletherulefor liability insurance dependson
whether the insured may be charged at law or in equity with liability
against which insurance is taken out. Thus, an insured may obtain
liability insurance despite having no financial interest in the property if
he or she may be held liable to third persons arising out of the
ownership, maintenance or use of the property. To establish an
insurable interest for liability coverage, only the insured’'s legal
accountability for an accident orloss must be shown; liability insurance
must only beissued ininstanceswheretheinsured could beheddliable.*

#44 Am. JUR. 2D Insurance 81004 (2003). See also CoucH oN INs. 3p, 841:25 (1995)(“As
agenera rule, liability insurance, like other forms of insurance, must be supported by aninsurable
interestinthe coveredrisk. Thisruleisapplicableto automobile... aswell aspublic and other kinds
of liability insurance.... Thisinterest does not depend upontheinsured slegd or equitable interest
in property, but solely upon whether he or shemay be charged at law or in equity with the liability
againstwhichtheinsuranceisprocured.”); R.A. Vinluan, Annotation, Liability Insurance: Insurable
Interest, 1 A.L.R.3d 1193, 1195 (1965)(“the right of the insured to recover [from his automobile
liability policy] doesnot depend upon hisbeing the holder, in fact, of either alegal or equitabletitle
or interest in the property, but whether heis primarily charged at law or in equity with an obligation
for which heisliable.”)(citation omitted).
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Schwartz embraced thisdistinction and explained its significance:

Liability insurance must be distinguished from property insurance in
order to determinetherelevant interest sought to be protected. Property
insurance isintended to indemnify the policy holder against loss of the
thing insured. An interest in the property insured istherefore required
in order to effectuatethe policy: it isthought that one put to risk will not
intentionally incur that risk. The interest required is apecuniary loss
resulting from loss of the chattel. In liability insurance, on the other
hand, the insurance is intended to indemnify the holder against claims
asserted against him for certain activity with respect to thechattel. The
chattel itself istherefore irrdevant except insofar as it may be used to
define the risks covered.

Since the risk sought to be pratected against by liability insurance is

liability and not property, it isboth logical and supportive of the general

policy requiring insurable interest, to require that there be some risk of

liability to which the insured is put. In this context, the liability need

not be tied to any specific interest or property, since such a concept

would not further any definable goal.?
Based on the foregoing, it is clear that defendants need not prove that McElrone
owned the Honda, equitably or legally, to establish that she had an insurableinterest
inthe West American liability insurance. If shecan be“charged at law or in equity”
with liability for the accident, then shehas an insurableinterest from which coverage
in the West American policy may be found.

It is at this step of the analysis where Malloy offers guidance. In Malloy, the

court considered the potential liability of an individual claiming aninsurableinterest

#Schwartz, 1980 WL 77940, at * 1-2.
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in automobile liability insurance. In doing so, the court looked to whether the
individual would havean insurableinterest inthevehicleinvolved intheaccident for
which theindividual sought coverage. The court concluded: “ Since Whittington did
not have access to, use of, or possession of the Datson, Whittington was not open to
the risk of liability occurring from the use or operation of the property, and
accordingly, no interest existed which necessitated her to insure against.”* Thus,
contrary to West American’s characterization of Malloy, the decision does not
conflict with Schwartz. Malloy simply used the “insurable interest” analysis under
Section 2706(b) as a means to conclude that the claimant there was not subject to
liability for the accident that would give riseto an insurable interest.

In this case, the Court already has determined that defendants have faled to
establish that McElrone was an equitable owner of the Honda. Atfirst glance, then,
it would appear that, like the claimant in Malloy, McElrone had no interest in the
Hondafrom which liability for Dufgj’ s accident with Frances Work could be found.
Y et, unlike the claimant in Malloy, the undisputed evidence at trial revealed that
McElroneregularly used the Honda while her disabled Mazda remained in the shop

for repairs* The question remains whether M cElrone’ s ongoing use of the vehicle,

“Malloy, 1992 WL 179511, at *3.

#See |d. at *2(claimant had no possession of or access to the vehicle involved in the
accident).
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and Dufg’ s useat the time of the accident, were such that coverage for the accident
can be found in West American’s policy.

C. TheTemporary Substitute Provision and “Insurable I nterest”

Hartford contendsthat a“temporary substitute” provisionin West American’s
policy provides coverage here because even though M cElronemight not have owned
the vehicle, the undisputed evidence at trid demonstrated that she used the Honda
temporarily while her vehicle was under repair. Before the Court can consider the
effect of the “temporary substitute’ provision, however, it must first address West
American’s argument that Hartford’s effort to invoke this provision comestoo late.
Hartfordfirst raised theargumentinitsclosingargument at trial. Hartford arguesthat
itsreliance upon thetemporary substitute policy provision wasdirectly responsiveto
West American’s prayer for adeclaration that no coverage existed. Hartford notes
that thefactual predicatesfor theargument werefully addressed during discovery and
at trial. The Court agrees.

Initscomplaint, West American requested “tha the Court declarethat [it] has
no obligation to defend and/or idemnify defendants ... with respect to any claim
arising from the June 8, 2003 motor vehicle accident or to pay any claim made by

Theodore or Lois Work individually or on behalf of Frances Work as a result of the
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accident.” > West American attached acopy of the Bogush’ s entireinsurance policy
to the complaint?® No particular provision of the policy was highlighted by West
American and none were excluded. During discovery, testimony waselicited from
Dufa and M cElronewhich foreshadowed their position that M cElronewas using the
Hondaas atemporary substitute for her damaged Mazda. This same testimony was
reiterated at trial along with testimony from Ms. Bogush regarding the temporary
substitute provisions of her policy. The policy itself was introduced into evidence
without objection.

Under these circumstances, the Court will not strike Hartford’ s temporary
substitute argument as untimely. While it would have been helpful if Hartford had
previewed this argument for West American and the Court prior to trial, there were
certainly plenty of surprise argumentsto go around in this case and this one does not
stand out from theothers. Indeed, given West American’s eleventh hour burden of
proof argument, the Court cannot help but conjure up images of the proverbial
“goose and gander” when considering West American’s position here. Findly, it
goes without saying tha this is West American’s policy and West American is

presumed to know what the policy says, what it covers, and what it does not cover.

*D.. 1.
?|d. at 8.
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West American’s claim of unfar surprise, raised in response to an argument that
urges a particular interpretation of its own policy, rings hollow.

On the merits, Hartford points to the following policy language in support of
its argument that the policy provides coverage on the Honda as a “temporary
substitute” vehicle:

A.  Throughout this policy, “you” and “your” refer to:

1. The “named inaured” shown in the
Declarations;?” and

2. The spouse if a resident in the same
household.

J. “Your covered auto” means:;

4, Any auto or “trailer” you do not own while
used as a temporary substitute for any other
vehicle described in this definition which is
out of normal use because of its:

a Breakdown;

b Repair;

C. Servicing;
d. Loss; or

e Destruction.

INSURING AGREEMENT
A. We will pay damages for “bodily injury” or “property

damage” for which any “insured” becomes legaly
responsible because of an auto accident....

“Alyse McElroneislisted as an insured (“Listed Driver”) in the Declarations. See DX 1.
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B. “Insured” asused in this Part means:

1. You or any “family member” for the
ownership, mai ntenance or use of any auto or
“trailer.”

2. Any person using “your covered auto.”?®

When interpreting insurance policies, Delavare courts will take a“common
sense” approach and will give effect to all provisions and read them in accordance
with their ordinary meaning.?® “Absent some ambiguity, Delaware courts will not
destroy or twist policy language under the guise of construingit.”* It isagainst this
backdrop that the Court must interpret the policy provisions at issue here.

West American aguesthat thetemporary substitute provision wasintended to
cover insureds, like McElrone, when driving a vehicle temporarily while their
covered auto is under repair. According to West American, “[i]t was not meant to
provide coverage to individuds other than named insureds while driving the

substitutevehiclefor their own purposes.” ** West Americangoesonto arguethat the

Honda ceased to performits purpose as atemporary substitutevehicle for McElrone

2|,
29 Mgmt. L.P. v. Wininger, 707 A.2d 37, 42 (Del. 1998).

*Rhone-Polenc Basic Chem. Co. v. Am. Motorists Ins. Co., 616 A.2d 1192, 1195 (Del.
1992).

¥D.J.32at 13.
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when Dufg, the owner of the vehicle, took it for his own purpose.

West American’ sargument assumesthat the Court should endeavor to learn of
its intent when it drafted the language at issue and then attempt to implement or
facilitatethat intent inits construction of the poli cy. Such an exerciseis appropriate
only when the Court confronts ambiguous policy language; extrinsic evidencehasno
placein the interpretation of clear and unambiguous provisions®* And the language
at issueherecould not beclearer. West American’ spolicy providesliability coverage
to “any person using [a named insured’s] covered auto and was, therefore, an
“insured” under the liability coverage portion of the policy.” A “covered auto”
includes a “temporary substitute” which, in turn, includes a vehicle used by the
insured whilethe insured's vehicleis out of service because of breakdown or repair.
TheHondawasa*temporary substitute’ and was, therefore, a“ covered auto.” Dufg
was “any person using [a] covered auto” and was, therefore, an “insured” under the

liability coverage portion of the policy.”** Thus, notwi thstanding West American’s

#See Rhone-Poulenc, 616 A.2d at 1195-96 (“When the language of an insurance policy is
clear and unequivocal, a party will be bound by its plain meaning because creating an ambiguity
where none exists could, in effect, create a new contract with rights, liabilities and duties to which
the parties had not assented.”)(citation omitted).

%The Court notes that theterm “any person” is not defined in the policy. There is for
instance, no effort to exclude an owner of the temporary substitute vehicle from this definition.
Whilecertainly arelatively rare occurrence, thispolicy clearly contemplates circumstances, likethe
circumstancessub judice, whereaninsured may regul arly be operating avehiclethat he/she doesnot
own. If West Americanintended to excludethe owner of the vehicleunder suchcircumstancesfrom
the “INSURING AGREEMENT,” it easily could have done so.

18



after-the-fact statement of itsintent, the clear language of its policy speaks volumes
and revealsthat Dufgj is covered under the circumstances.

Having determined tha the*“ temporary substitute” provisionisimplicated, the
issue of “insurable interest”still remains, albeit in a vastly different form than that
which the parties presented to the Court before and during trial. Now we are dealing
with insurable interest in the context of liability insurance, not property insurance.®
Now we are dealing with two “insureds’ (McElrone and Dufg)), not just one
(McElrone). Asto McElrone, it isdifficult to see her insurable interest with respect
tothisdispute. The Court has determined that shedid not own thevehicle; Dufg was
the owner. Thus, the Works' claim against her as owner of the vehicle will not
expose her toliability.*® TheWorksalso allegethat M cElrone negligently entrusted
the vehicle to Dufgj.*® Although it is difficult for the Court to contemplate a
circumstance where a person who is temporarily using a vehicle can negligently
entrust the vehicle to its owner, the Court hasnot studied this issue and the parties
have not addressed it. This can be handled in the underlying personal injury

litigation.

34See 44 AM. JUR. 2D Insurance §1004.
5See Complaint in C.A. No. 06C-02-247 CHT, at 1 10-15.
)d.
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Whiletheissueisunsettled asto McElrone, itisclear that Dufaj, aninsured for
purposes of this accident under the “Liability Coverage” of the West American
policy, has aninterest thatisinsurable. Plaintiffs allegethat Dufa] was negligent in
his operation of the Honda and that this negligence proximatey caused injury to
Frances Work. He is, therefore, exposed to liability in a manner that creates an
insurable interest in the West American policy.

D. PIP Coverage Under the West American Policy

West American argues that if the Court findsthat its policy provides liability
coverageunder thetemporary substitute provision, then the Court must also conclude
that personal injury protection (“PIP’) coverage is not available to Frances Work
under aseparate provision of thepolicy. Specifically, West American arguesthat the
definitionsrelating tothe PIP coveragediffer substantially fromtheliability coverage
provisions and reveal an intent not to offer PIP coverage for accidents caused by
individual s other than named insureds who are using atemporary substitute vehicle.
The applicable provisions of the PIP policy endorsement state:

1. Definitions

B.  “Insured” as used in this endorsement means:
1. Membersof thenamedinsured's

immediate family who do not
have a separate household; and
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2. Persons actually residing with
and economically dependent on
the named insured.

C.  With respect to Personal Injury Protection Coverage:

1. “Your covered auto” means a
“motor vehicle’, owned by the
named insured, to which bodily
liability coverage of this policy
applies and which is registered
in Delaware.

2. “Motor vehicle” means a land
motor vehicle, includingatrailer
or semi-trailer used with such
vehicle, required to be
registered, licensed and insured
under the Delaware Fnancial
Responsibility lawvs.

Under these clear and unambiguous provisions, there is no PIP coverage for
Frances Work because theHondaisnot “acovered auto” - - it wasnot “owned by the
namedinsured” - - and Dufgj isnot an“insured.” Dufg’ sstatusasan “insured” under
theliability provisions of the policy arises from the separate and different definition
of “insured” contained in that portion of thepolicy. Thisdefinitionof “insured” does
not apply to the PIP endorsement which contains its own definition of theterm. As

stated, Dufg] does not fit the definition for purposes of PIP coverage.
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Defendantsargue that thisresult violates Delaware’ sFinancial Responsibility
law®" and public policy to the extent that it potentially deniesmandatory PI P coverage
to apedestrian injured in Delaware by aDelawarevehicle. West American counters
by arguing that it is “not required to comply with Section 2118 with respect to a
vehicle not owned by itsinsured.”*® The Court agrees.

The West American policy providesthe coverage mandated by statute, i.e., all
vehicles owned by Mr. and Mrs. Bogush and Ms. McElrone carried the minimum
liability and PIP coveragerequired by statute.** The“temporary substitute” coverage
wasvoluntary coverageto the extent that it covered vehicles not owned by the named
insureds, and covered drivers other than the named insureds. This coverage was not
required by statute.® The statutory obligation to insure the Honda was Dufgj’ s and
he failed to medt it. Dufgj, Hartford and the Works are, in a practical sense, third
party beneficiaries of the very broad scope of the temporary substitute liability

coverageinthat they arenot partiesto the West American insurance policy but derive

%"See DEL. CoDE ANN. tit. 21, § 2118 (1995)(“ Section 2118").
*D.|. 40, at 6.

¥See Section 2118(a)(“No owner of amotor vehicle registered in the State ... shall operate
or authorize any other person to operate such vehicle unless theowner hasinsurance on such motor
vehicle providing the following minimum coverage: [to include liability and PIP].”).

“°See Section 2118(d)(“Nothing in this section shall be construed to prohibit the issuance of
policies providing coverage more extensive that the minimum coverages required by this section or
to require the segregation of such minimum coverages from other coveragesin the same policy.”).

22



abenefit from it. No such benefit is extended to them in the PIP endorsement, and
no such benefit is required by statute or public policy.
1.

Based on the foregoing, the Court’s verdict is for the defendants. West
American is obligated to defend and indemnify Dufg] for the claims that have been
brought against him by Theodore and L ois Work, both individually and on behalf of
FrancesWork, arising from the June 8, 2003 motor vehicle accident. West American
does not, however, owe PIP coverage for this accident.

IT 1SSO ORDERED.

Judge Joseph R. Slights, 111

Original to Prothonotary
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