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. INTRODUCTION

A. Procedural Posture

This is a vast insurance coverage case involving Directors and Officers and Company
(“D& Q") Liability policiespurchased by two corporations, the Plaintiff AT& T Corp. (“AT&T”) and
At Home Corp. (“At Home"). Procedurally, the litigation is shifting from Phase 1 into Phase 2.
ThisOpinion addressesthefirst of three setsof dispositivemotions, and AT& T’ soppositionthereto,
filed pursuant to Phase 1 of Case Management Order No. 1.2 It containsthe Court’ s determination
of counterclaims raised by the Defendant Insurers? who issued policiesto AT& T and its directors
and officers. Thus, beyond presenting relevant underlying factsand Californiacaselaw, thisOpinion

addresses potertial coverageunder the AT& T Programs but not the At Home Towers.’

! see ATET Corp. v. Clarendon Am. Ins., Del. Super., C.A.No. 04C-11-167, Jurden, J. (Apr. 27, 2005)
(ORDER) (D.I. 61/E-File 103). The Court notes that discovery has commenced in preparation for the Phase 2
dispositive motions. See AT&T Corp. v. Clarendon Am. Ins., Del. Super., C.A.No. 04C-11-167, Jurden, J. (Jan. 9,
2006) (ORDER) (D.I. 192).

ZAT&T Corp. v. Clarendon Am. Ins., Del. Super., C.A.No. 04C-11-167, Jurden, J. (Apr. 27, 2005)
(ORDER) (D.I. 61/E-File 103).

3 Seeinfra text accompanying notes 6, 14. However, given the Court s forth coming decision on issues
related to AT& T’ s rights as an assignee to any coverage potentially availableto its own directors and officers under
the 2002 National Union 9" Excess Policy, this Opinion does not address counterclaims made under the separate
terms of that Excess Policy. See National Union Fire Ins. Co. Op. Br. in Supp. Mot. for Part. Summ. J. and/or J. on
the Plea. at 20-22, AT& T Corp. v. Clarendon Am. Ins., D.l. 69/E-File 113 (June 2, 2005); Reply Br. in Supp. Mot.
by Nat’l Union for J. on the Plea. and/or Part. Summ. J. at 14-19, AT& T Corp. v. Clarendon Am. Ins., D.I. 133/E-
File 200 (Sept. 2, 2005).

“ Due to the Court’s pending determination of AT& T’ s rights as an assignee or equitable subrogee of the
directors and officers of At Home Corp., under policies issued by the Defendants the At Home Insurers and National
Union, this Opinion does not address any counterclaims made under the At Home Towers. See Op. Br. of the At
Home Insurersin Supp. of their Mot. for Part. Summ. J. on Pl.s Claims for Coverage for the Williamson Fiduciary
& Leykin Actions Under the 2001 At Home Program, AT&T Corp. v. Clarendon Am. Ins., D.I. 68/E-Filel12 (June 2,
2005); Nat'l Union Op. Br., D.I. 69/E-File 113; D ef. Clarendon Am. Ins. Co.’s Notice of Joinder in Mot. for Part.
Summ. J. Filed in Connection With theWilliamson Fiduciary & Leykin Actions, AT&T Corp. v. Clarendon Am. Ins.,
D.l. 77/E-File122 (June 7, 2005); Reply Br. by Nat'l Union, D.l. 133/E-File 200.
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B. Phase | Motions for Partial Summary Judgment

Thelnsured, AT& T, seeks coveragein connedion with several underlying shareholder suits
brought against it, and certain directors and officers of AT& T and At Home Corp. To that end, it
seeksindemnity and payment of defense fees, costs, settlements or judgments resulting from these
suits under various D&O Liability insurance policies purchased from the Defendant Primary and
Excess Insurers (referred to collectively as “the Defendants” or “the Insurers’).?

As part of the Phase | briefing, the Defendants timely filed the multiple dispositive motions
and joinders presently before the Court, in which they assert that AT&T's claims fall outside the
scopeof coverageafforded under the D& O policies. Subsequently, on August 15, 2005, AT&T filed
itsanswering brigs and its First Amended Complaint. TheDefendantsresponded on September 2,
2005.° On September 20, 2005, the Court heard oral argument on the Defendants’ individual
motions. For the reasons that follow, the Defendants Motions are GRANTED..

C. Background - AT& T’s Complaint and the D& O Policies

Given the complex circumstances that bring this matter before the Court, arecitation of the

pertinent events, party relationships and D& O policiesisin order before discussing the substance

® The Defendant Pri mary Insurers issuing policies under the AT& T Programs are Certain Underwriters at
Lloyd's, London (“Lloyd’s”) and National Union Fire Insurance Company (“National Union”). The Defendant
Excess Insurers for these Programs are Columbia Casualty Company (“Columbia”), Continental Casualty Company
(“Continental”), Federal Insurance Company (“Federal”), National U nion, Gulf Insurance Company (“Gulf”), Twin
City Fire Insurance Company (“Twin City”), and Zurich American Insurance Company (“Zurich”). However, the
excess insurers ACE B ermuda L td. and Starr Excess Insurance Company are not partiesin this action because their
policies contain ADR clauses. See Certification of Houseal in Supp. of Defs. Phase | Mots. at5, 6, 11-12,17-19,
AT&T Corp. v. Clarendon Am. Ins., D.l. 70/E-File 114 (June 2, 2005). The Defendant Excess | nsurer Columbia did
not file amotion for summary judgment as to the Williamson Fiduciary or Leykin Actions.

6 Except for National U nion’s claims pertaining to its 2002 AT &T Primary, 5™, and 9" Excess Policies,
which are addressed in this Opinion, other matters related to AT & T's First Amended Complaint and the Defendants’
pending motions to dismiss, argued on November 17, 2005, are the subject of a forthcoming opinion.

5



of the Defendants Motions. Through thisaction, AT& T seeks damages and declaratory judgment
as to its rights and the Defendants’ obligations under a number of D& O pdicies for liability it
incurred or may incur, as a result of various shareholder lawsuits.”

Atvariouspointsintime both the now bankrupt At Home Corp. and its primary shareholder,
AT&T, purchased D& O insurance “Programs’ or “Towers’ from the Defendants. All of the D& O
policiesat issueare “ Claimsmade” policiesand each Program or Tower consistsof aprimary policy
and multiple excess poliaes. Oncethe underlying primary policylimits are exhausted by acovered
loss, this type of policy structure operates to provide further coverage under each of the excess
policiesseriatim. Under such astructure, an excessinsurer’ s coverage obligations arenot triggered
until the preceding or underlying excess policy is exhausted.® Likewise, and except as otherwise
provided by their terms, excess policies generally follow the form of and provide coverage in
conformance with the terms, conditions and exclusions of an underlying i nsurance policy.® In this
case, theexcesspoliciesincorporatetheterms, conditionsand limitations of the Primary Policiesand
other underlying excess insurance policies®

In this case, the Defendants Lloyd's, National Union and Genesis' issued the underlying

7 See Compl., AT&T Corp. v. Clarendon Am. Ins., D.l. 1/E-File 1 (Nov. 16, 2004).

8a thorough description of the D& O policies, with a color coded chart depictingthe AT& T Programs, can
be found inthe Certificaion of Houseal, D.I. 70/E-File 114, at 1-12.

% see Certification of Houseal, D.1. 70/E-File 114, at 1-12.

10 See Gulf Ins Co. Joinder in Cont | Cas. Co. Mot. for Part. Summ. J. for Decl. There isNo Coverage for
the Williamson Fiduciary & Leykin Actions Under Excess Run-Off & 2001 Cont’l Policiesat 15, AT&T Corp. v.
Clarendon Am. Ins., D.I. 73/E-File 118 (June 6, 2005).

2 Eor clarity and future reference, the group of insurers collectively referred to as the “At Home Insurers’
issued the policies that comprise the At Home Towers. This group is composed of the Defendants Clarendon
America Insurance Company, Genesis Insurance Company, North American Specialty |nsurance Company, Faraday
Capital Limited (individually and as Representative of the Underwriters at Lloyd’s) and XL Specialty Insurance
Company.
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Primary Policies, whilethe other Defendant I nsurerstogether with National Union provided excess
coverage.”? The following four Policy Programs'® purchased by AT& T are at issue in the present
action:**

1 The“1997 AT& T Program” was issued for the July 1, 1997 to July 1, 2001 policy
period. It iscomposed of aLloyd’s Primary Policy and seven excess policies.™

2. The“2001 AT& T Program” was issued for the July 9, 2001 to July 9, 2002 policy
period. Itiscomposed of aLloyd’s Primary Policy and seven excess policies.*

3. The“2002 AT& T Program” wasissued for theJuly 31, 2002 to July 31, 2003 policy
period. It is composed of a National Union primary policy and twelve excess
policies.

4. The“2001 AT& T Run-Off Program” wasissued for the July 9, 2001 to July 9, 2007
policy period. Itiscomposed of aLloyd' sPrimay Policyand eight excesspolicies.'®

12 gee Compl., D.I. 1/E-File 1, at 1 23-26; First Am. Compl. at 11 24-29, AT& T Corp. v. Clarendon Am.
Ins., D.I. 101/E-File 164 (Nov. 15, 2005). Not all excess insurers isauing policies under the AT& T Programs are
parties to this action. See supra note 5.

13 see supra text accompanying notes 3-4. Although not specifically addressed in this Opinion, the
following three Policy Towers issued to At Home Corp. are also atissue in this coverage case:

1. The “1999-2000 At Home Tower” issued for the policy period of July 1999 to July 2000. Itis
composed of aN ational Union primary policy and tw o excess policies.

2. The “2000-2001 At Home Tower” issued for the policy period of July 2000 to July 2001. Itis
composed of aNational Union primary policy and one excess policy.

3. The “2001-2002 At Home Tower” issued for the July 8, 2001 to July 8, 2002 policy period. Itis

composed of a Genesis Primary policy and four excess policies. See Op. Br. of the At Home
Insurers, D.l.68/E-File 112, at 1, 3 n.2; Nat’l Union Op. Br., D.I. 69/E-File 113, at 3, 4-5, 23-25;
Reply Br. by Nat’| Union, D.I. 133/E-File 200, at 1 n1, 2, 5.

14 Initially, only three AT& T Policy Programs were at issue. However, in its August 15, 2005 First
Amended Complaint, filed after National Union's Opening Brief in support of its summary judgment motion, AT& T
asserted for the first time claims for coverage against National Union policies under the 2002 AT& T Program.
National U nion responded to these new claimsin its Reply Brief. See First Am. Compl., D.I. 101/E-File 164; Reply
Br. by Nat’l Union, D.I. 133/E-File 200, at1 n.2.

®see Certification of Houseal, D.I. 70/E-File 114, at 3-7.
9. at 9-12.

Y d. at 22-23.

4. at 16-19.



D. The Underlying Shareholder Litigation: The At Home Litigation

The lawsuit sub judice stemsfrom AT& T’ s acquisition of At Home Corp. stock in March,
2000.® On March 28, 2000, AT&T, At Home Corp. (“At Home’), Comcast Corporation
(“Comcast”) and Cox Communications (* Cox”) entered into an agreement whereby AT& T acquired
25% of the totd outstanding shares of At Home's common stock and approximately 74% of At
Home's voting power. In the wake of this agreement, AT&T’s acquisition, and At Home's
subsequent demise, shareholdersfiled suit in Delaware, Californiaand New Y ork challenging the
propriety of the March 2000 Transactions.

Becausethe timing and nature of the allegations made in these shareholder actionsiscrucial
to determining which policies, under what Programs, areimplicated at this stage of theproceedings,
abrief overview of the underlying shareholder suitsis necessary.

1. Delawar e - The Pittleman Action

The Pittleman derivative action was filed on October 19, 1999, in the Court of Chancery of
the State of Delaware, by an At Home shareholder against AT& T, At Home, and certain directors
and officers of both companies. AT& T gave notice of this Action to certain of itsinsurers, which
that issued policies as part of the 1997 AT& T Program.®

The Pittleman plaintiff asserted that the proposed March 2000 Transactions would be
detrimental to At Home because, if effectuated, the Transactions would substantially increase

AT&T s control over At Home and would give AT& T, an At Home direct competitor, power to

Y This acquisition is referred to in the underlying lawsuits and this Opinion as the“March 2000
Transactions” or the “March 2000 Transaction.”

20 see Certification of Houseal, D.l. 70/E-File 114, at  67.
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control At Home for its own sdf-interests® Therefore, he sought to enjoin the March 2000
Transactions and to direct the defendants to account to At Home for damages and profits. To that
end, the Pittleman plaintiff alleged, inter alia, that: (a) At Homewas controlled by* and itsbusiness
depended on AT&T;*?® (b) AT&T competed with At Home* and “conflicts of interest” were
“inherent . . . in [these] business rel ationships;”# (c) the March 2000 Transactions would eliminate
“checksand balances” on AT& T’ scontrd;? (d) through the March 2000 Transactions, “AT&T will
have the power to control At Home in its own sdf-interest to the detriment of At Home and its
public shareholders, free of [those] checks and balances[;]”?" and (d) the March 2000 Transactions
would givecablecompanies” morefavorabledistribution arrangements,” “reduce[ At Home' 5] share
of subscriber fees,” and makeit eas er for Cox and Comcagt to terminate exclusivity.”®
Further, the plaintiff in Pittleman alleged that the March 2000 Transactions would:

eradicate any protections that currently exist to protect At Home and its

public shareholders from complete domination by the conflicted mgority

shareholder, AT&T.... Lacking independence, At Home will be unable to

enter into agreements or engage in enterprises with third parties without

heeding AT& T’ s wishes to which it will be subservient. As aresult, At

Homewill lose valuableopportunitiesand beforced to accord AT& T and its
alliesadvantageoustermswhich would beunwarranted if At Homewerefree

2L see Certification of Houseal, D.I. 70/E-File 114, Joint Defense Ex. 24, A mended Compl., Pitleman v. At
Home Corp., C.A. No. 17474 NC (Del. Ch. Aug. 2, 2000) (hereinafter “J.D. Ex."”).

%2 See J.D. Ex. 24, Amended Compl. at T 4. (hereinafter “Pittleman” ).
% Seeid. 11 19, 20.
 Seeid. 1 22.

21d. 11 20, 33.



to conduct its business unfettered by AT& T's dominance and directives®

The Pittleman Action was dismissed, without prejudice, in June 2001.*°

2.

California - Cases Consolidated | nto the At Home StockholdersLitigation

a

chaffer

Schaffer, a class action for breach of fiduciary duties and injunctive rdief,
was filed on May 26, 2000, in the Superior Court of the State of California
for the County of San Mateo, against AT& T, At Home, and certain directors
and officers of AT&T and At Home** AT&T gave notice of the Schaffer
action to those insurers that issued policies under the 1997 Run-Off
Program.®

Yourman

Yourman, aclass action for breach of fiduciary duties and injunctive rdief,
wasfiled on May 30, 2000, in the same court, against AT& T, AtHome, and
certain directors and officers of both companies?® In addition to being filed
by the same attorneys in the same court against the same parties, the

allegationsmadein the Yourman complaint areidentical to those madeinthe

4. 1 36. At argument, the Defendant Insurers referred to this particular allegation asthe “ Pittleman
Prophecy.” Tr. Oral Argument on Mots. for Summ. J. at 26, AT&T Corp. v. Clarendon Am. Ins., D.I. 161 (Sep. 20,

2005).

30 see certification of Houseal, D.l. 70/E-File 114, at 1 68.

3l See J.D. Ex. 26, Schaffer v. At Home Corp, Case No. 413094 (Cal. Super. Ct., San Mateo Co. May 26,
2000) (hereinafter “Schaffer”).

32 5ee Mem. in Supp. of Fed. Ins. Mot. for Part. Summ. J., D.I. 72/E-File 117, at 11; see Nat'| Union Op.
Br., D.I.69/E-File 113, at 7.

3 See J.D. Ex. 28, Yourman v. At Home Corp., Case No. 413115 (Cal. Super. Ct., San Mateo Co. May 30,
2000) (hereinafter “Yourman”).
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Schaffer complaint3* AT&T noticed Yourman to the insurers that issued
policies under the 1997 Run-Off Program.®
C. Ward

Ward, aclass action for breach of fiduciary duties andinjunctive relief, was
filed in the same court as the Yourman and Schaffer actions on September 6,
2001, against AT&T, At Home, and certain directors and office's of both
companies* TheWardactioninvolvesthe same parties, thesame attorneys,
and the same allegations as Schaffer and Yourman. It was also noticed to
appropriate insurers.®

3. California - The San Mateo Action

Eventudly, Schaffer, Yourman and Wardwere al consolidated in the Superior Court under
the caption: In re At Home Stockholders Litigation (Master File No. 413094) (hereinafter the “San
Mateo Action”). On October 23, 2000, the plaintiffs in the San Mateo Action filed their First
Amended Consolidated Complaint for Breach of Fiduciary Duties and Injunctive Relief on behalf

of al At Home shareholders as of March 28, 2000, against AT& T, At Home, and certain diredors

34 see Certification of Houseal, D.I. 70/E-File 114, 1 73, at 26.

% See Mem. in Supp. of Fed. Ins. Mot. for Part. Summ. J.,, D.I. 72/E-File 117, at 11; see Nat'| Union Op.
Br., D.I.69/E-File 113, at 8.

% See J.D. Ex. 30, Ward v. At Home Corp., Case No. 418233 (Cal. Super. Ct., San Mateo Co. Sept. 6,
2001) (hereinafter “Ward”).

37 See Nat’l Union Op. Br., D.I. 69/E-File 113, & 9. The partiesdo not dispute that the Ward action alleges
claims that are interrel ated with, the same as, or related to the Pittleman, Schaffer, and Yourman actions. Thus,

AT&T does not seek coverage for theWard Action in the present case. See AT& T Corp.”’s An. Br.in Opp’nto
Nat’'l Union’s Mot. for Part. Summ. J. and/or J. on the Plea. at 14, AT&T Corp. v. Clarendon Am. Ins., D.I. 126/E-

File 175 (Aug. 15, 2005); Reply Br. by Nat'| Union, D.I. 133/E-File 200, at 4.
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and officersof AT&T and At Home.

TheFirst Amended Consolidated complaint in the San Mateo A ction contains one “ cause of
action” against all the named defendants for breach of the fiduciary duties of care, candor and
loyalty.*® The San Mateo plaintiffs also alleged, inter alia, that: (a) on March 28, 2000, as part of
the March 2000 Transactions, At Home announced an agreement between itself, AT& T, Comcast
and Cox whereby AT& T would acquire 25% of At Home's total outstanding shares of common
stock and approximately 74% of At Homevoting power, effectively giving AT&T sole control over
At Home;® (b) “At Home will be under the complete control and domination of AT& T[;]*° (c)
AT&T now has the ability to receive more favorable distribution agreements...with At Homd;]"*
(d) “Due to the...[March 2000 Transaction] At Home has become subject to both board and
stockholder voting control by AT&T[;]” and (e) “the Purchase price of At Home's assets was not
the result of arm’s1ength negotiaions but was unilaterally set by AT&T, Cox, Comcast, and At
Home and agreed to by defendants as part of a schemeto allow AT&T to obtain complete control
of At Home s business at the lowest possible pricel.]”*

In September 2002, for reasons outlined below, the Bankruptcy Court for the Northern
District of Californiaenjoined the San Mateo Actioninfavor of an actionto be pursed by alitigation

trust created during the bankruptcy proceedings.

3 See Inre At Home Corp. Stockholders’ Litigation First Am. Consol. Compl., JD. Ex. 31, at12.

3 see J.D. Ex. 31, First Am. Consol. Compl. at 11 3, 36, 37, In re At Home Corp. Stockholders’ Litigation,
Master File No. 413094 (Cal. Super. Ct., San Mateo Co. Oct. 23, 2000).

4. 96.
4.

2 seeid. 7 46.
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4. California- The At Home Bankruptcy and Dismissal of the San Mateo Action

On September 28, 2001, At Home filed for Chapter 11 bankruptcy protection inthe United
States Bankruptcy Court for the Northern District of California®® The Bankruptcy Court appointed
Richard Williamson as Trustee of the At Home Bondholders' Liquidating Trust. On June 28, 2002,
At Home' s Unsecured Bondholders filed aMotion to Enforce an Automatic Stay of the San Mateo
Action, alleging that the claimsasserted therein were derivative and therefore property of At Home's
Bankruptcy Estate.** On August 19, 2002, AT&T joined the Unsecured Bondholdersin filing a
Motion to Enforce the Automatic Stay and Prevent Prosecution of Derivative Claims of the San
Mateo Action.”* The Bankruptcy Court granted this motion on September 10, 2002.

The Bankruptcy Court ordered dismissal of the San Mateo Action on the ground that the
claimsasserted inthat Action belongedto the debtor and should be prosecuted by the Bondholders
Trustee, Richard Williamson.* It found:

[t]he gravamen of the San Mateo Action isthat the March 2000 Agreement
represented a decision by the magjority shareholders to break up the
corporation, close its business and sell its assets. Shareholders style the
wrong embodiedin this act as the mgority shareholders' failureto disclose
the effects of the Agreement to minarity shareholders, the majority
shareholders’ breach of their duty to the minority shareholders to maximize
value recovered upon breakup of the corporation. These allegations state a
claims for damages, however, only to the extent that the March 2000

Agreement harmed the corporation (and hence the value of the minority
shares). Thus, the harm claimed by Shareholdersin the San Mateo Actionis

3 see Certification of Houseal, D.l. 70/E-File 114, 1 90, at 29.
“ Seeid. 191, at 29.
4 seeid. 192, at 29.

% |nre At Home Corp., Bankr. N.D. Cal., Bankr. CaseNo. 01-3-2495-TC, Carlson, T. (Sept. 10, 2002)
(Order) (J.D. Ex. 32).
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closelyintertwined withthe harm suffered by the corporation and itscreditors
from the same transaction.... Under the confirmed plan, all causes of action
of the corporation against the controlling shareholders pass to the
BondholdersLiquidating Trust... The plan requiresthe Trust to prosecute an
action against the samedefendantsfor thesameacts allegedin the San Mateo
Action.”

Consequently, the Bankruptcy Court enjoined “the prosecution of the San Mateo Action to
prevent interference with the action to be brought by the corporation.”*®
On November 13, 2002, the Bondholders' Liquidating Trust filed an action asserting the derivative
clamsof At Home against the defendants including AT& T and certain of itand At Home' s Board
of Directors® The San Mateo plaintiffs appealed the Bankruptcy Court’'s September 10, 2002
Order to the U.S. District Court for the Northern District of California. In its January 8, 2003
responsetothat appeal, AT& T urged the U.S. District Court to affirm the Bankruptcy Court’ sOrder,
arguing that “ permitting duplicative litigation in multiple jurisdictions woul d cause confusion and
necessarily prejudice the non-bankrupt defendants, including AT& T Corp.”*°

On September 29, 2003, the U.S. District Court affirmed the Bankruptcy Court’ s September
10, 2002 Order,** prompting the San Mateo plaintiffs to appeal that decision to the U.S. Court of
Appealsfor the Ninth Circut. AT&T urged the Ninth Circuit to affirm the lower courts' decisions

based on the existence of “substantial overlap” between the San Mateo and the Bondholde's

“In re At Home Corp., Bankr. N.D. Cal., Bankr. CaseNo. 01-3-2495-TC, Carlson, T. (Sept. 10, 2002)
(Mem.) at 5, 7. (J.D. Ex. 32) (emphasis ad ded).

% |n re At Home Corp., N.D. Cal., No. 02-04767 JSW , White, J. (Sept. 29, 2003) (ORDER) (J.D. Ex. 34).
49 see Certification of Houseal, D.I. 70/E-File 114, 1 96, at 30.

0 J.D. Ex. 33,AT&T Corp.’s Resp. to San Mateo Pls.” Appeal of the Bankr. Ct.’sSep. 10, 2002 Order at 2,
In re At Home Corp., Civ. Case No. C 02-4767 CW (N.D. Cal. Jan. 8, 2003).

L In re At Home Corp., N.D. Cal., No. C 02-04767 JSW , White, J. (Sep. 29, 2003) (ORDER) (J.D. Ex.
34).
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Actions:*

[t]he purported “ direct” claimto be pursuedin state court and
the purported “derivative” claim previously asserted in the
San Mateo Action and now sought by the Bondholdersto be
pursued in an action filed in Santa Clara Superior Court
involve identical allegations of fact, an identical clam for
breach of fiduciary duty, and identical prayers for relief.
Were the two cases allowed to proceed simultaneously, the
substantial overlap between them would create a serious risk
of conflicting rulings of fact and law.... And obvioudly, it
would be awasteful and inefficient use of scarcejudicial and
party resources to allow duplicative claimsto go forward in
two courts at once.>

The San Mateo plaintiffs' appeal to the Ninth Circuit is still pending.

5.

On November 7, 2002, the Trustee for the Bondholders Liquidating Trust, Richard
Williamson, filed the initial complaint in Williamson v. AT&T Corp., et al. (the “Williamson
Fiduciary Action”) against AT& T, At Home and certain directors and officers of AT& T and At
Home.* IntheFirst Amended Complaint, filed on June 20, 2003,> Williamson allegesthat: (a) the
defendants breached their fiduciary duties to At Home based on AT&T’s having resolved all
conflicts of interest between it and At Home in AT& T’ s own self-interest over atwo-year period,

beginning with its taking complete control of At Home in the March 2000 Transactions;* (b)

California - The Williamson Fiduciary Action

2 )D. Ex. 35, Br. of Def.-Appellee AT& T Corp. at 5, In re At Home Corp., No. 03-17085 (9" Cir. Mar.

29, 2004) (emphasis added).
%3 |d. at 5-6 (emphasis added).

> See J.D. Ex. 36, Compl. & Demand for Jury Trial, Williamson v. AT& T Corp., Case No. CV 812506

(Cal. Super. Ct., Santa Clara Co. Nov. 7, 2002).

%5 See J.D. Ex. 37, First Am. Compl. & Demand for Jury Trial, Williamson v. AT&T Corp., Case No.CV

812506 (Cal. Super. Ct., Santa Clara Co. June 20, 2003).
% seeid. 17 1-7.

15



“[p]ursuant to...the March 2000 Transactions, [1] AT& T gained complete control of At Home's
Board ... [2] Cox and Comcast received, among ather things, the ability at alaer dateto *put’ some
or al of the At Homesharesto AT& T, which ultimately allowedthem to realize morethan $3 billion
fromAT&T;"*" (c) AT&T, Cox and Comcast received “ anunfair split of therevenuegenerated from
customers of the At Home service;”*® (d) in connection with the March 2000 Transactions, “AT&T
and the other defendants contravened every cardinal principle of corporate governance upon which
our system depends. For two years, AT& T exercised a strangehold on the Board of Directors of
now bankrupt At Home Corporation[;]”> (e) as adirect result of the March 2000 Transactions“ At
Home receives nothingfor losing critical leverage over Cox and Comcast. And AT& T extendsits
contractswith At Home on termsthat continue to be uneconomical for At Home[;]"® (f) theMarch
2000 Transactions resulted in giving AT& T sole control over At Home and in exchange for giving
AT&T control, Cox and Comcast were given a $3 hillion pay-off for which At Home received
nothing;®* (g) AT&T did nat follow the “basic precepts of corporate governance,” and that at every
turn, “[i]n derogation of their fiduciary dutiesto At Home, defendantsdid what wasin AT&T’ sbest
interests, evenwhenit meant damaging At Homd;]”% (h) the March 2000 Transactionswereentirely
unfair to At Homeand plaintiffswere damaged asaresult of the March 2000 Transactions;®® and (i)

“as part of the March 2000 Transactions, Cox and Comcast jointly agreed to waive mog of their

1d. 1 42.

% 1d.

Pd. 12

0 1d. 1 5(a).

®1 see id. 11 5(a), 40-46.
2 1d.16.

83 Seeid. 11 146-154.
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rightsunder the Stockholders' Agreement, including their right to el ect Cox and Comcast designees
to the Board. The Cox and Comcast directors resigned from the At Home Board on August 28,
2000. From that date until after the bankruptcy filing in September 2001, AT&T at al times
exercised complete control over the At Home Board.”®

In support of its January 10, 2003 Motion to Dismiss or Stay for Forum Non Conveniens®
filed in the Williamson Fiduciary Action, AT& T summarized a portion of the allegations in that

Action as follows:

Plaintiff alleges, inter alia, (1) that the defendants breached thear
fiduciary dutiesto At Home causing At Hometo enter into certain
allegedly unfair agreementswith Cox and Comcastin March 2000,
permitting At Home's cash situation to deteriorae,
misappropriating At Home' sproprietary technology, engaginginan
unfair strategy either to buy At Home a a cheap price o to build
out its own network for providing high-speed Internet access and
generallymanaging and operating AtHomein AT& T’ s, asopposed
to At Home's interest (Cmplt. 1 121-59); (2) that AT& T breached
certain contractual obligationsto At Home (id. 11 160-68); (3) that
AT&T operated At Home as its alter ego (id. 1 169-71); (4) that
AT&T, Eslambolchi, and Burns misappropriated At Home's
proprietary technology and trade secrets through their “in depth
accessto [At Home' s| Trade Secretsby virtue of Project 90" (id. 11
172-84); (5) that AT&T, Eslambolchi and Burns breached At
Home' sconfidence by using At Home' s proprietary technology for
AT&T sown purposes (id. 11 185-98); (6) that AT& T engaged in
unfair competition in violaion of California Business &
Professions Code Sections 17200 et seq. (id. 1 199-202); and (7)
that AT& T has been unjustly enriched by its conduct vis-a-vis At
Home (id. 11 203-04).%

On November 15, 2002, the Bondholders’ Liquidating Trust brought a separate actioninthe

4. 7 43.
5 JD. Ex. 38, Def. AT&T Corp.”’s Mem. of P.& A. in Supp. of Mot. to Dismiss or Stay for Forum Non
Conveniens, Williamson v. AT& T Corp., Case No. CV 812506 (Cal. Super. Ct., Santa Clara Co. Jan. 10, 2003).

4. at 3.
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U.S. District Court, Northern District of California, captioned Williamson v. AT& T Corp. (the
“Williamson Patent Action”).®” In this action, Williamson alleged that AT&T infringed on an At
Home patent.®® Again, in support of its Motion to Dismiss or Stay for Forum Non Conveniens,
AT&T represented that the Williamson Patent Action “isrel ated to thetrade secret misappropriation
and breach of confidence claimsin [the Williamson Fiduciary Action].”®®

On May 3, 2005, AT& T announced its settlement of both the Williamson Fiduciary Action
and the Williamson Patent Action for $340 million.” Pursuant to the terms of the settlement
agreement, AT& T and Comcast agreed to relinqui sh claimsto approximately $60 million being hd d
inreserve by the At Home Bankruptcy Estateto satisfy AT&T’ s pending claims against At Home.”

6. New York - Cases Consolidated Into the Leykin v. AT&T, et al. Litigation

a Leykin
Leykinisasecurities class action suit, filed on March 5, 2002, in the United
States District Court for the Southern District of New York against AT&T,

and certain directors and officers of AT& T and At Home.”?

57 See J.D. Ex. 41, Compl. for Patent Infringement, Williamson v. AT& T Corp., CaseNo. C 02 5442 (N.D.
Cal. Nov. 15, 2002).

% on July 22, 2005, the parties stipulated to thedismissal of AT& T’ s coverage claims for the Williamson
Patent Action. Thus, this action is not at issue in the present case. See AT& T An. Br. in Opp’nto Nat’'l| Union's
Mot. for Part. Summ. J., D.l. 126/E-File 175, at 14-15; Reply Br. by Nat’'l Union, D.l. 133/E-File 200, at 4.

® JD. Ex. 38, Def. AT&T Corp”’sMem. of P. & A., at 5.

0 see Certification of Houseal,D.I. 70/E-File114, 1111, at 34; PressRelease, AT& T, AT&T Settles
Legal Claims Related to the At Home Corp. Bankr. (May 3, 2005) (J.D. Ex. 39). On May 5, 2005, the Bondholders
Liquidating Trust moved for approval of the May 3, 2005 settlement. See J.D. Ex. 41, M ot. of Bondholders’
Liquidating Trug for Approval of CompromiseWith AT&T Corp. & the AT&T Defs. Pursuantto Bankr. R. 9019 at
1, Inre At Home Corp., Case No. 01-32495-T C (Bankr. N.D. Cal. May 5, 2005). AT&T entered this settlement
agreement without the consent of the D efendant Insurers.

! see Certification of Houseal, D.I. 70/E-File 114, § 111, at 34; Press Release, AT& T, supra note 75.

2 See J.D. Ex. 42, Class Action Compl., Leykin v. AT& T Corp., Case No. 02 CV 1765 (S.D.N.Y. Mar. 5,
2002).
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b. Unger

Unger isasecurities class action suit, filed on March 11, 2002, inthe United
States District Court for the Southern District of New York against AT&T
and certain of itand At Home's directors and officers.”

C. Eksler
Eksler isasecuritiesclassaction suit filed inthe United States District Court
for the Southern District of New Y ork on March 14, 2002, with acomplaint
virtuallyidentical tothe Unger complaint, against AT& T andcertain of itand
At Home' s directars and officers™

d. James
Jamesis a shareholder class action suit, filed on July 3, 2003, in the United
States District Court for the Southern District of New York against AT& T
and certain of bath companies directors and officers.”” The James plaintiffs
alleged violations of §810(b) and 20(a) of the Securities and Exchange Act
of 1934 and Rule 10b-5. Jameswasfiled by the same plaintiffs’ attorneysas
Leykin and the complaint is nearly identical to the Leykin Consolidated
Complaint. Ultimately, findingthe JamesAction“ duplicative’ of Leykin, the

District Court dismissed it without prejudice.”

3 See J.D. Ex. 43, Class Action Compl., Unger v. AT&T Corp., Case No. 02 CV 1978 (SD.N.Y. Mar. 11,
2002).

™ See J.D. Ex. 44, Class Action Compl., Eksler v. AT& T Corp., Case No. 02 CV 2078 (SD.N.Y. Mar. 14,
2002).

> See J.D. Ex. 45, Class Action Compl., Jamesv. AT&T Corp., Case No. 03 CV 4985 (S.D.N.Y .Jul. 3,
2003).

6 See J.D. Ex. 46, James v. AT& T Corp., 334 F. Supp. 2d 410, 412-13 (S.D.N.Y. 2004).
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e The Leykin Action

On November 7, 2002, Leykin, Eksler, and Unger were consolidated under the caption,
Leykinv. AT&T Corp,, et al. (the“Leykin Action”).” The consolidated Leykin Action is a putative
classaction suit, filed on behalf of At Home s public shareholders during the period from March 28,
2000 to September 28, 2001. The Leykin plaintiffs allege both securities and common law fraud,
and breach of fidudary dutyby AT& T, itsdirectorsand officers, certain of At Home' sdirectorsand
officers, and others.

Inthe First Amended Consolidated Complaint the Leykin plaintiffs’ allegethefollowing: (a)
AT&T developed the “ Steamboat Project”” in February 2000, and that during this project, AT&T
allegedly copied, took and converted to itsown possession, benefit and use At Home' s proprietary
technology; (b) the “plan, the subsequent conversion and its material adverse consequencesfor At
Homewere never revealed to the public until partial revelations of the consequences(but not of the
plan nor of the conversion) began to occur during 2001;”% and (c) “[a]s part of such plan, on March
28, 2000, At Home entered into a series of agreements with AT& T, Cox and Comcast”® and “an
important purpose” for AT& T in entering these agreementswasto ensurethat AT& T could execute
itsplan“to copy and convert At Home' sproprietary technology to AT& T’ sown possession, useand

benefit” and make AT& T independent from At Home and its need for At Home' s services®

" See J.D. Ex. 47, Consol. Class Action Compl., Leykin v. AT& T Corp., Case No. 02 CV 1765 (LLS)
(S.D.N.Y. Nov. 8, 2002).

8 Accordi ng to the Leykin plaintiffs, the March 2000 Transactions were announced on M arch 28, 2002.
®1D. Ex. 48, First Am. Consol. Class Action Compl. at 160, Leykin v. AT& T Corp., Cae No. CV 02-CV-

1765 (LLS)(S.D.N.Y . Feb. 24, 2004).
8 4.
8 1d. 1 61(a).
8 1d. 11 66, 137.
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The Leykin plaintiffs further assert that “AT& T had, by March 28, 2000 at the latest, aplan
to copy and convert At Home's proprietary technology” and that “[a]ln important purpose of
transactions therein which required shareholder approval wasto ‘ensurethat AT& T could execute
its plan to copy and convert At Home' s technology.’”® They claim that “after the March 28, 2000
agreementsweresigned, AT& T personnel began asking for, and were given, unique and unfettered
access to At Home' s proprietary technology, intellectual property and know-how.”#

The First Amended Consolidated Complaint also aleges. (a) AT& T converted and used At
Home' sformerly proprietary technology to build and deploy aparallel network that would compete
with At Home as soon as AT& T was not bound by its exclusivity obligations to At Home[;]* (b)
“AT& T dominated and controlled At Home' sfinancesand strategic rel ationshipssuch that At Home
management coul d not exerciseindependent judgment, and At Home coul d neither accessthe capital
marketsnor alignwith an appropriate strategic partner|[;]" (c) the defendantsviol ated the securities
laws and committed fraud, inter alia, by failing to disclose AT&T’s plan to convert At Home's
proprietary technology and artificialy inflating the market price of and demand for At Home
common stock[;]¥” (d) At Home's directors breached their fiduciary duties of candor, due care,
loyalty and good faith to At Home shareholders between March 28, 2000 and the end of the class

period, when At Home filed for bankruptcy;® and (e) “AT&T, as a controlling and dominant

8 1d. 1 136(a),(b).
8 1d. 1 63(b).

8 see 1d. 179.
4. 7103

87 See Leykin First Am. Consol. Class A ction Compl., J.D. Ex. 48, 171 120-33, at 47-51; Leykin Consol.
Class Action Compl., J.D. Ex. 47, at 1Y 120-37.

8 See Leykin First Am. Consol. Class A ction Compl., J.D. Ex. 48, { 138-47, at 52-55.
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shareholder, owed fiduciary duties to the other shareholders of At Home. Thesedutiesincluded a
fiduciary duty of entire fairnessto minority shareholders.... AT& T breached this fiduciary duty of
entire fairness and full candor.”®

AT&T represented in its January 10, 2003 Motion to Dismiss or Stay for Forum Non
Conveniens” filed in the Williamson Fiduciary Action, that the Williamson Fiduciary Action
“implicate[s] many of the same issues already being litigated” in the Leykin Action.®* On February
11, 2003, AT&T moved to dismiss the Leykin Action asserting in part that “alarge portion of the
[Leykin Consolidated] Complaint centers around plaintiffs' wholly unsubstantiated allegations that
AT&T had formulated by March 28, 2000 — and later carried out — a ‘secret plan’ to convert At
Home' s proprietary technology to its own use.”* The U.S. District Court for the Southern District
of New Y ork certified a classin the Leykin Action but dismissed the Action on March 23, 2006.%

E. The Coverage Action -AT& T Corp. v. Clarendon Am. Ins., €t. al.

In the present action, AT& T assertsthat it isentitled to coverage for losses arising from the
Williamson Fiduciary and Leykin Actionsunder the AT& T Programs and At Home Towers, which
cover several policy periods, spanningthe year 1997 through theyear 2007. The Defendants counter
that coverage, if any existsat all, islimited by thetermsof their policiesto the 1997 AT& T Program

and is barred under other Program.

8 Leykin Consol. Class Action Compl., JD. Ex. 47,1 143, at 51.

% see also discussion of Williamson Fiduci ary Action allegations supra at pp. 17-18.
L AT&T Mem. of P.& A. in Supp. M ot. to Dismiss or Stay for Forum Non Conveniens, J.D. Ex. 38, at 1.

% 3.D. Ex. 49, Mem. in Supp. of Mot. to Dismiss of Defs. AT&T Corp., C. Michael Armstrong, Frank
lanna, Hohan Gyani, Charles H. Noski, D aniel H. Sommers, M ufit Cinali, John C. Petrillo, Raymond Liguori, &
Hossein Eslambolchi at 5, Leykin v. AT& T Corp., Case No. CV 02-CV -1765 (LLS)(S.D.N.Y. Feb. 11, 2003).

9 |eykin v. AT&T Corp., S.D.N.Y., 02 Civ. 1765 (LLS), Stanton, L. (Mar. 23, 2006) (Op. And Order.)
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II. STANDARD OF REVIEW

A. Summary Judgment

“Summary Judgment may only be granted where there are no genuineissues of material fact
and the moving partyisentitled to judgment as amatter of law.”** To make thisdetermination, the
Court considers the pleadings, depositions, answers to interrogatories, admissions on file, and
affidavits® In evaluating motionsfor summary judgment, the Court must view al factsinthelight
most favorabl eto the non-moving party.*® Thus, the moving party bears the burden of showing that
no genuine issue of material fact exists and that it is entitled to judgment as a matter of law.*’
Consequently, if the moving party establishes “there is no genuine issue of material fact regarding
the dispute ... that party is entitled to judgment as a matter of law, [and] summary judgment should
be granted.”*® Finally, “[t]o the extent that the case's facts are not in dispute and the insurance
policies are not ambiguous, the Court will decide coverage issuesthrough ... amotion for summary

judgment” pursuant to Superior Court Civil Rule 56.%

B. Rules of Construction for Contracts of | nsurance

% Super. Ct. Civ. R. 56(c); Viad Corp. v. MCII Holdings, Inc., 2003 WL 22853414, at *3 (Del. Super.),
citing In Re Asbestos Litigation, 673 A.2d 159, 163 (Del. 1996).

% Super. Ct. Civ. R. 56(c).

% \/iad, 2003 WL 22853414, at *3; Cirka v. Nat | Union Fire Ins. Co. of Pittsburgh, PA, 2004 WL
1813283, at *3 (Del. Ch.).

% vViad, 2003 WL 22853414, at *3.
% Cirka, 2004 WL 1813283, at *3.

% Hercules Inc. v. AIG Aviation Inc., 776 A.2d 550, 558 (Del. Super. Ct. 2000), aff'd 760 A.2d 162 (D el.
2000).
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As a preliminary matter, the Court recognizes the paties’ disagreement as to whether the
insurance policies at issue should be interpreted in accordance with New Y ork, New Jersey or
Cdlifornia law.'® However, the parties agreed during the September 20, 2005 Hearing that
resol ution of the pending motions does not requirethe Court to decidetheissue at thistime.’* Thus,
because “neither the Court nor the parties believes there are significant conflicts on any of the
relevant legal principles,” the Court “need not determine which state law controls and will setforth
the guiding legal principlesof insurance policy construction” applicablein all three states.’® In so
doing, the Court recognizes that it is delaying the inevitable, in that the resolution of future

interpretation and construction questions in this case will necessitate a determination of the

100 11 Oral Argument on Mots. for Summ. J. at 105-106, 215, AT&T Corp. v. Clarendon Am. Ins., D.l. 161

(Sep. 20, 2005); Cont’ | Cas. Co. Mem. of Law in Supp. of itsMot. for Part. Summ. J. For aDed.There is No
Coverage for the Williamson Fiduciary & Leykin Actions Under the Excess Run-Off & Cont’l Policies & 9 n.4,
AT&T Corp. v. Clarendon Am. Ins., D.I. 65/E-File 109 (June 2, 2005); Nat’| Union Op. Br., D.l. 69/E-File 113, at17
n.10 (arguing that Californialaw applies to their policies); Op. Br. of the At Home Insurers in Supp. of Their M ot.
for Part. Summ. J.on Pl.”s Claims for Coverage for the Williamson Fiduciary & Leykin Actions Under the 2001 At
Home Program, D.I. 68/E-Filel12, at 14-15n.4; AT& T Corp.’s Consol. An. Br.in Opp'nto: (1) Fed. Ins. Co.’s
Mot. for Part. Summ. J. as to 2001-2007 AT & T Run-Off Policies; (2) Cont’l Cas. Co.’s Mot. for Part. Summ. J. for a
Decl.There is No Coverage for the Williamson Fiduciary & Leykin Actions U nder th Ex cess Run-Off & 2001 Cont’l
Policies; & (3) Zurich Am. Ins. Co.’s M ot. for Summ. J. at 40 n.22, AT&T Corp. v. Clarendon Am. Ins., D.I. 124/E-
File 173 (Aug. 15, 2005); AT&T An. Br.in Opp’n to Nat'| Union’s Mot. for Part. Summ. J.,D.I. 126/E-File 175, at
16-21.

101 At oral argument AT& T asserted that, while New Jersey |law applies, the Court can follow Alstrin v. S.

Paul Mercury Ins Co., 179 F. Supp. 2d 376, 388 (D . Del. 2002) because, based on the Defendants arguments, no
apparent conflict of law existsbetween New Y ork and New Jersey. Tr.Oral Argumentat 105-106. Laer, AT&T
conceded Californialaw applies, but asserted that the At Home Insurers did not reveal “any differences” in
Californialaw that “would ... mean ... New Y ork or New Jersey lav would hold any differently.” Id. at 106-107.
Finally, Federal argued that New Y ork law applies, but agreed “it doesn’t matter for pur poses of thismotion.” Id. at
215.

102 Alstrin v. St. Paul Mercury Ins Co., 179 F. Supp. 2d 376, 388 (D . Del. 2002). Cf. Int | Bus. Mach.

Corp. v. Liberty Mut. Ins. Co., 363 F.3d 137, 143 (2d Cir. 2004) (applying New York and Californialaw to
determine insurer’s duty to defend against employee toxic tort suitsas “[c]hoice of law does not matter, ... unless the
laws of the competing jurisdictions are actually in conflict.”); FileNet Corp. v. Chubb Corp., 735 A.2d 1203, 1207
(N.J. Super. Ct. Law Div. 1997) (finding “[0]n the issue of interpretation of the insurance contract, New Jersey and

Californialaw are not in conflict”.
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“threshold issue” of which law applies to these policies.’®®

In New York, New Jersey and California, as in Ddaware, determining whether insurance

contract language is ambiguous is a question of law for the Court to decide.!*

Asagenera rule,
these courts interpret insurance policy language according to the general rules of contract
interpretation.’® Thus, in the absence of ambiguity, these courts construe insurance policies by

giving the policy language its“common,” “plain,” and “ordinary” meaning,'® unless used by the

103 15 Appleman on Insurance § 112.1 (2d ed. 2005).

K. Bell & Assocs, Inc. v. Lloyd’s U nderwriters, 97 F.3d 632, 637 (2d Cir. 1996); Zunenshine v.
Executive Risk Indem., Inc., 1998 W L 483475, at *3 (S.D.N.Y.); Tomco Painting & Contracting, Inc.v.
Transcontinental Ins Co., 801 N.Y.S.2d 819, 820 (N.Y . App. Div. 2005); 2619 Realty, LLC v. Fid. & Guar. Ins.
Co., 756 N.Y.S.2d 564, 566 (N.Y . App. Div. 2003); Bd. of Managers of Yardarm Condo. Il v. Fed. Ins. Co., 669
N.Y.S.2d 332, 333 (N.Y . App. Div. 1998). See Haggerty v. Fed. Ins. Co., 32 Fed. Appx. 251, 253 (9th Cir. 2002);
Church Mut. Ins. Co. v. U.S. Liab. Ins Co., 347 F. Supp. 2d 880, 883 (S.D. Cal. 2004); Town of Harrison v. Nat'|
Union FireIns Co., 675 N.E.2d 829, 832 (N.Y. 1996); Waller v. Truck Ins. Exch., Inc., 900 P.2d 619, 627 (Cal.
1995); N. Am. Phillips Corp., 1995 WL 628444, at *7 (Del. Super.) (applying New Y ork law); Nat'l Union Fire Ins.
Co. v. Trang. Ins. Co., 765 A.2d 240, 243 (N.J. Super. Ct. App. Div. 2001); Powell v. Alemaz, Inc., 760 A.2d 1141,
1144 (N .J. Super. Ct. App. Div. 2000). Accord Hercules, Inc. v. AlU Ins. Co., 784 A.2d 481, 489 (Del. 2001);
Rhone-Poulenc Basic Chems. Co. v. Am. MotoristIns. Co., 616 A.2d 1192, 1195 (Del. 1992); AT& T Wireless Serv.
Inc. v. Fed.Ins. Co., 2006 WL 267135, at *4 (Del. Super.).

105 Abner, Herman & Brock, Inc., 308 F. Supp. 2d 331, 335 (S.D.N.Y. 2004); Lefrak Org., Inc. v. Chubb
Custom Ins. Co., 942 F. Supp. 949, 952 (S.D.N.Y .1996); State v. Am. Mfrs. Mut. Ins. Co., 593 N.Y.S.2d 885, 886
(N.Y. App. Div. 1993) (relying on Loblaw Inc. v. Employers’ Liab. Assur. Corp., 456 N.Y.S.2d 40, 442
(N.Y.1982)); Powerine Oil Co., Inc. v. Super. Ct., 118 P.3d 589, 597 (Cal. 2005); Montrose Chem. Corp.v. Admiral
Ins. Co., 913 P.2d 878, 888 (Cal. 1995); Bank of the West v. Super. Ct., 833 P.2d 545, 552 (Cal. 1992); Rosario v.
Haywood, 799 A.2d 32, 38 (N.J. Super. Ct. App. Div. 2002). Cf. asto clear and unambiguous policiesHebela v.
Healthcare Ins. Co., 851 A.2d 75, 80-82 (N.J. Super. Ct. App. Div. 2004) (citing Kampf v. Franklin Life Ins Co.,
161A.2d 717, 720-21 (N.J. 1960)). Accord New Castle County v. Hartford Acc. & Indem. Co., 970 F.2d 1267, 1270
(3d Cir. 1992); E.l. duPont deNemours & Co. v. Allstate Ins. Co., 879 A.2d 929, 938 (D el. Super. Ct. 2004) (relying
on Rhone-Poulenc, 616 A.2d 1192, 1196 (D €l.1992)); compare Progressive Cas. Ins. Co. v. Hurley, 765 A.2d 195,
201 (N.J. 2001) (stating in a UM coverage case that “New Jersey courtsconsistently have recognized that insurance
policies are contracts of adhesion and, as such, are subject to special rules of interpretation.”).

106

104

Zunenshine, 1998 WL 483475, at *3 (S.D.N.Y.) (stating that “[w]hen a contract is not ambiguous, the
court ‘should assign the plain and ordinary meaningto each term and interpret the contract without theaid of
extrinsic evidence.’” (citation omitted)); Escobar v. Colonial Indem.Ins. Co., 804 N.Y.S.2d 360, 361-62 (N.Y. App.
Div. 2005); Physicians Reciprocal Insurersv. Abraham, 757 N.Y.S.2d 330, 331 (N.Y. App. Div. 2003) (stating
that clear and unambiguous provisions in an insurance policy should be “given their plain and ordinary meaning, and
courts should refrain from rewriting the agreement ....” (citing Gov't Employees Ins. Co. v. Kligler, 366 N.E.2d 865
(N.Y. 1977))); Montrose Chem., 913 P.2d 878, 888 (Cal. 1995) (applying California’s statutory rule of contract
construction, which requires that the “clear and explicit” meaning of these provisons, interpreted in their “ordinary
and popular sense,” controls judicial interpretation unless “used by the parties in a technical sense, or unless a special
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parties “in a technical sense” or where “a specia meaning is given to them by usage.”'”’
Accordingly, as a general rule,*® policy language found to be clear and unambiguous should be

interpreted and enforced as written.'®

meaning is given to them by usage.’”); Bay CitiesPaving & Grading, Inc. v. Lawyers Mut. Ins. Co., 855 P.2d 1263,
1270 (Cal. 1993); Cunningham v. Universal Underwriters, 120 Cal. Rptr. 2d 162, 168 (Cal. Ct. App. 2002)
(reverang and remanding summary judgment after finding no coverage under commercial general liability (CGL) for
tenant claim against insured and explaining “[i]f the policy provision isunambiguous ... it must be interpreted
according to this plain meaning.” (citing Ray v. Valley Forge Ins. Co., 92 Cal. Rptr. 2d 473, 476 (Cal. Ct. App.
1999))); President v. Jenkins, 853 A.2d 247, 254 (N.J. 2004) (explaining “[w] hen interpreting an insurance policy,
courts should give the policy's words *their plain, ordinary meaning.’” (citing Zacariasv. Allstate Ins. Co., 775 A.2d
1262, 1265 (N .J. 2001))). See Gibson v. Callaghan, 730 A.2d 1278, 1282 (N.J. 1999) (stating that “well-established
rules for interpreting insurance policies hav e developed .... the words of an insurance policy are to be given their
plain, ordinary meaning .... [i]n the absence of any ambiguity, courts ‘ should not write for the insured a better policy
of insurance than the one purchased.’” (quoting Longobardi v. Chubb Ins. Co., 582 A.2d 1257, 1260 (N.J. 1990)));
N. Am. Phillips Corp., 1995 WL 626036, at *2 (Del. Super.) (explaining that under New York law “[a]n
unambigous policy provision must be accorded its plain and ordinary meaning.”). Cf. Church Mut., 347 F. Supp. 2d
880, 884 (S.D. Cal. 2004) (stating “[w]here possible, the court |ooks solely to the terms of the policy; the clear and
explicit meaning of the policy terms, understood in their ordinary and popular sense, will govern the
interpretation.”); ML Direct, Inc. v. TIG Spedalty Ins. Co., 93 Cal. Rptr 2d 846, 850 (Cal. Ct. App. 2000)
(explainingin context of declaratory judgment action against D& O insurer that the “fundamental goal of contract
interpretation is to give effect to the parties’ intentions, which, ... should be inferred solely from the written terms of
the policy.”); Cooper Companies v. Transcon. Ins. Co., 37 Cal. Rptr. 2d 508, 512 (Cal. Ct. App. 1995) (explaining
that the California Supreme Court “‘clarified’ therules for interpreting allegedly ambiguous insurance policies
[citations omitted] as follows: ‘If contractual language is clear and explicit, it governs.’” (citing Bank of the West,
833 P.2d 545 (Cal. 1992))). Accord Rhone-Poulenc, 616 A.2d 1192, 1195 (Del. 1992).

17 ht'1 Bus Mach. Corp., 363 F.3d 137, 147 (2d Cir. 2004) (applying shared New York and California
principles of insurance contract interpretation), citing McGrail v. Equitable Life Assur. Soc. of U.S,, 55 N.E.2d 483
(N.Y. 1944) and Vandenberg v. Super. Ct., 982 P.2d 229, 244-45 (Cal. 1999)). See Montrose Chem. Corp., 913
P.2d 878, 888 (Cal. 1995) ( stating that the “‘clear and explicit’ meaning ... interpreted in ... ‘ordinary and popular
sense,’” controlsjudicial interpretation unless ‘used by the partiesin atechnical sense, or unless a special meaning is
given to them by usage.””); Bay Cities Paving & Grading, Inc., 855 P.2d 1263, 1270 (Cal. 1993); Cooper
Companies, 37 Cal. Rptr. 2d 508, 511-12 (Cal. Ct. App. 1995) (explaining California’ sthree-step framework for
insurance policy interpretation in the context of an appeal from arulingfor aliability insurer in context of underlying
breast implant cases). Accord U.S. Mineral ProductsCo. v. Am. Ins Co., 792 A.2d 500, 509 (N.J. Super. Ct. App.
Div. 2002) (recognizing, in the context of asbestos manufacturer’s declaratory judgment action, that a court’s
“function on review isto search broadly for the probable intent of both partiesin an effort to find the reasonable
meaning in maintaining the express general purposes of the policy.”); Sears Roebuck & Co. v. Nat’ Union FireIns.
Co., 774 A.2d 526, 532 (N.J. Super. Ct. A pp. Div. 2001) (inter preting general liability policies (GLC) in
consolidated personal injury suits); Hercules, Inc., 784 A.2d 481, 489-90 (D el. 2001), citing Rhone-Poulenc, 616
A.2d 1192, 1195-96 (Del. 1992).

108 Compare infratext accompanying notes 121-125.

See Fed. Ins. Co. v. Campbell Soup Co., 885 A.2d 465, 468 (N.J. Super. Ct. App. Div. 2005)
(explaining that “[w]hen the expresslanguage of an insurance policy is clear and unambiguous, it must be enforced
as written” in the context of declaratory judgment action arising from underlying actions involving exchange
between parent and subsidiary of securities); Nav-Its, Inc.v. Sdective Ins Co. of Am., 869 A.2d 929, 933 (N.J.
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Generdly, an insured’s burden is to establish that a claim falls within the basic scope of

coverage, while an insurer’s burden is to establish that a claim is specifically excluded."® Courts

2005) (explaining if “the policy language is clear, the policy should be interpreted as written.”); President, 853 A.2d
247, 254 (N.J. 2004) (interpreting a“claims made” professional liability policy and explaining that “[i]f the policy
terms are clear, courts should interpret the policy as written and avoid writing a better insurance policy than the one
purchased.”); Liberty Surplus Ins Corp. v. Segal Co., 2004 WL 2102090, at *1 (S.D.N.Y. 2004) (declaratory
judgment action by excess liability insurer to determine itsduty to indemnify against suit by county); Richards v.
Princeton Ins. Co., 178 F. Supp. 2d 386, 392 (S.D.N.Y. 2001) (explaining that New Jersey law holds “where the
language of an insurance policy is clear, a court must enforce its terms as written” in the context of a declaratory
judgment action to determine if a CGL policy provides coverage for personal injury action); Andy Warhol Found.
for Visual Arts, Inc. v. Fed. Ins. Co., 189 F.3d 208, 215 (2d Cir. 1999) (explaining if “the language of the insurance
contract is unambiguous, we apply its terms” in the context of a declaratory judgment action against a liability
insurer arising from a copyright infringement action); Oot v. Home Ins. Co. of Indiana, 676 N.Y .S.2d 715, 718 (N.Y.
App. Div. 1998) (stating that where*“*the provisions of an insurance contract are clear and unambiguous, they must
be enforced as written.”” (quoting Hartford Ins. Co. of Midwest v. Halt, 646 N.Y.S.2d 589, 596 (N.Y. App. Div.
1996))). Cf. Powerine Oil Co., Inc., 118 P.3d 589, 598 (Cal. 2005); Bank of the West, 833 P.2d 545, 552 (Cal.
1992) (stating that if “contractual language is clear and explicit, it governs.”); Physicians’ Reciprocal Insurers, 757
N.Y.S.2d 330, 331 (N.Y. App. Div. 2003) (stating that “[c]lear and unambiguous provisionsin an insurance policy
should be given their plain and ordinary meaning, and courts should refrain from rewriting the agreement....”);
Mongelli v. Chicago Ins. Co., 2002 W L 32096578, at *3 (E.D.N.Y. 2002) (granting professional liability insurer’s
motion for summary judgment); North River Ins. Co. v. Town of Grand Idand, 1995 WL 250391, at*4 (W.D.N.Y.
1995) (granting declaratory judgment in favor of Public Officials and Employees Liability insurer). Accord E.I.
duPont de Nemours & Co., 879 A.2d 929, 938 (D el. Super. Ct. 2004), citing Rhone-Poulenc, 616 A.2d 1192, 1196
(Del.1992).

10 see Harris v. Gulf Ins. Co., 297 F. Supp. 2d 1220, 1225 (N.D. Cal. 2003) (interpreting “insured versus

insured” exclusion in D& O liability policy); Fisher v. Geico Gen. Ins. Co., 378 F. Supp. 2d 444,447 (SD.N.Y.
2005) (interpreting auto insurance policy in personal injury action); Zunenshine, 1998 W L 483475, at *4 (S.D.N.Y.)
(stating that the"insurer bears the burden of proving that the policy’s exclusions ‘clearly and unmistakably’ apply to
the insured’'s claims.” (citation omitted)); MacKinnon v. Truck Ins. Exch., 73 P.3d 1205, 1213 (Cal. 2003)
(interpreting pollution exclusion in a CGL policy); Consol. Edison Co. of New York, Inc.v. Allstate Ins. Co., 774
N.E.2d 687, 690-92 (N.Y. 2002) (interpreting general liability policies in the context of environmental pollution
issues); Villa EnterprisesMgmt. Ltd. v. Fed. Ins. Co., 821 A.2d 1174, 1188 (N.J. Super. Ct. Law Div. 2002)
(explaining, in an action against general liability insurer arising from underlying unfair competition and advertising
injury litigation, that “[o]nce coverage has been established, the burden shifts to the insurer to show that the claim
falls within the exclusionary provisions of the policy.” (citing Sears Roebuck & Co., 774 A.2d 526, 532 (N .J. Super.
Ct. App. Div. 2001))); Rosario, 799 A.2d 32, 37 (N.J. Super. Ct. App. Div. 2002) (explaining that in*“a dispute over
the interpretation of an insurance contract, it isthe insured’s burden ‘to bring the claim withinthe basic terms of the
policy.” On the other hand, where the insurance carrier claims the matter in dispute falls within exclusionary
provisions of the policy, it bears the burden of establishing that claim.” (quoting Reliance Ins Co. v. Armstrong
World Indus., Inc., 678 A.2d 1152 (N.J. Super. Ct. App. Div.1996) and Hartford Acc. & Indem. Co. v. Aetna Life &
Cas. Ins. Co., 483 A.2d 402 (N .J. 1984))). See also Seaboard Sur. Co.v. Gillette Co., 476 N.E.2d 272,275 (N.Y.
1984) (explaining, in the context of alibel, slander, and copyright liability policy, that “before an insurance company
is permitted to avoid policy coverage, it must satisfy the burden ... of establishing that the exclusions or exemptions
apply....”); Lapierre, Litchfield & Partnersv. Cont'| Cas. Co., 297 N.Y.S.2d 976,979 (N.Y. Sup. Ct. 1969)
(applying these rules to interpret a professional liability policy: “plaintiff has the burden of proof to establish that the
claim comes within the provisions of the agreement.... The clause at issueis not an exclusion clause on which the
insurer has the burden of proof.” (citations omitted)). Cf. Health-Chem Corp. v. Nat' | Union Fire Ins. Co., 559
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determine an insurer’ s coverage obligationsby comparing the allegations made in acomplant with
the terms of the policy.’** Coverage language is interpreted broadly to protect the objectively

reasonabl e expectations of the insured.**? Conversely, exclusionary clausesare “accorded a strict

N.Y.S.2d 435, 438 (N.Y . Sup. Ct. 1990) (examining the issue of allocation of ex penses under a D& O liability
policy); N. Am. Philips Corp., 1995 W L 628442, at *3-4 (D el. Super.) (applying New York law). Accord E.I. du
Pont de Nemours & Co., 711 A.2d 45, 53 (Del. Super. Ct.1995).

111 gteadfast Ins. Co. v. Stroock & Stroock & Lavan LLP, 277 F. Supp. 2d 245, 251 (S.D.N.Y. 2003)
(interpreting exclusions under claims-made professional liability policy to determine duty to defend or indemnify);
Holman v. Transamerica Ins. Co., 616 N .E.2d 499, 500 (N.Y. 1993); Tartaglia v. Home Ins. Co., 658 N.Y.S.2d 388,
390 (N.Y. App. Div. 1997) (affirming summary judgment after finding professional liability insurer owed no
obligation to defend or indemnify); Voorhees v. Preferred Mut. Ins. Co., 607 A.2d 1255, 1259 (N.J. 1992)
(considering whether insurer owed duty to defend under ho meowner’s policy); Fed. Ins. Co.v. Campbell Soup Co.,
885 A.2d 465, 468 (N.J. Super. Ct. App. Div. 2005) (considering whether liability insurer owed duty to defend
against litigation arising from securities transaction); Hebela, 851 A.2d 75, 79 (N.J. Super. Ct. App. Div. 2004);
Rosario, 799 A.2d 32, 40 (N.J. Super. Ct. App. Div. 2002) ; Powell, 760 A.2d 1141,1144 (N.J. Super. Ct. App. Div.
2000) ; Hayward v. Centennial Ins. Co., 430 F.3d 989, 991 (9th Cir. 2005) (explaining, in the context of suit against
CGL insurer, that in “California, an insurer has a duty to defend its insured when, comparing the allegations in the
third party complaint with the terms of the policy as well as considering extrinsic facts, there is ‘any potential for
liability under the policy.’” (citation omitted)); Scottsdale Ins. Co.v. MV Transp., 115 P.3d 460, 466 (Cal. 2005);
Montrose Chem. Corp.v. Admiral Ins. Co., 861 P.2d 1153, 1157 (Cal. 1993). Cf. Belt Painting Corp. v. TIG Ins.
Co., 795 N.E.2d 15, 17 (N.Y . 2003) (stating that as the court has “repeatedly held, an insurer has a duty to defend if
the allegations state a cause of action that givesrise to the reasonable possibility of recovery under the policy.”);
Hampton Med. Group, P.A. v. Princeton Ins. Co., 840 A.2d 915, 920 (N.J. Super. Ct. App. Div. 2004) (explaining
that when“the allegations in a complaint correspond with the language of the policy, the duty to defend arises,
irrespective of the claim's actual merit.”). Accord Brosnahan Builders, Inc. v. Harleysville Mut. Ins Co., 137 F.
Supp. 2d 517, 525-26 (D. Del. 2001); Harleysville Mut. Ins. Co., Inc. v. Sussex County, 831 F. Supp. 1111, 1130 (D.
Del. 1993).

12 Harris, 297 F. Supp. 2d 1220, 1224-25 (N.D. Cal. 2003); MacKinnon, 73 P.3d 1205, 1213 (Cal. 2003);

AlU Ins. Co. v. Super. Ct., 799 P.2d 1253, 1264-65 (Cal. 1990). See Hampton Med. Group, P.A., 840 A.2d 915,
920 (N .J. Super. Ct. App. Div. 2004) (stating that the “[p] rinciples of insurance contract interpretation ‘mandate [a]
broad reading of coverage provisions [a] narrow reading of exclusonary provisons, [the] resolution of ambiguities
in the insured’s favor, and [a] construction consistent with the insured’ s reasonable expectations.”” (quoting Search
EDP, Inc. v. Am. Home Assur. Co., 632 A.2d 286, 289 (N .J. Super. Ct. App. Div. 1993))). Cf. Jeffer v. Nat'l Union
Firelns.Co., 703 A.2d 316, 319 (N.J. Super. Ct. A pp. Div. 1997) (stating that exclusionary clauses in liability
insurance policies “must be strictly construed in favor of the insured, with any doubt as to the existence of coverage
resolved in a manner that affords cov erage to the insured.”); Sinopoli v. North River Ins. Co., 581 A.2d 1368, 1370
(N.J. Super. Ct. App. Div. 1990) (stating that “the language of liability insurance policies should be construed
liberally in favor of the insured and strictly against the insurer, and in such manner as to provide full coverage of the
indicated risk rather than to narrow protection.” (citations omitted)); Lefrak Org., Inc., 942 F. Supp. 949, 953
(S.D.N.Y. 1996) (explaining that the “purpose of an insurance policy is to provide protection to the insured. To give
effect to that purpose, limitations on coverage must be construed narrowly.”); Snyder v. Nat'| Union Fire Ins. Co.,
688 F. Supp. 932,938 (S.D.N.Y. 1988) (observing that a “corollary principle [to contra proferentem] is that
exclusions ar e to be narrowly construed so that the scope of coverage remains as broad as possible.” ); Fed. Ins. Co.
v. Kozlowski, 792 N.Y.S2d 397, 402 (N.Y. App.Div. 2005) (explaining, in the context of interpreting a D& O
liability policy, “*an insurer’ sduty to defend and to pay defense costsunder liability insurance policies musg be
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and narrow construction.”*** Even so, courts give effect to such exclusionary language whereit is

” o o M7

found to be “spedfic,” “clear,” “plain,” “conspicuous’* and “not contrary to public policy.”**

Thisisbecauseinsurance contracts are contracts of adhesion,'*® so policy language found to

construed broadly in favor of the policyholder.’” (citation omitted)); 30 West 15th Street Owners Corp. v. Travelers
Ins. Co., 563 N.Y.S.2d 784, 786 (N.Y . App. Div. 1990) (explaining that “it is well settled that an insurer’s duty to
defend is broader than its duty to indemnify and that acontract of insurancewill be strictly construed in favor of the
insured.”); Fed. Ins. Co.v. Tyco Intern. Ltd.,, 2004 W L 583829, at *6 (N.Y. Sup. Ct.) (observing that “the duty to
defend or pay defense costs is construed liberally and any doubts about coverage are resolved in the insured's

favor.”).

13 Napoli, Kaiser & Bern, LLP, 295 F. Supp. 2d 335, 343 (S.D.N.Y. 2003); Holman v. Transamerica Ins.
Co., 616 N.E.2d 499, 500 (N.Y. 1993); Seaboard Sur. Co.v. Gillette Co., 476 N.E.2d 272, 275 (N.Y. 1984); Oot,
676 N.Y.S.2d 715, 720 (N.Y . App. Div. 1998) ; Nav-Its, Inc., 869 A.2d 929, 934 (N.J. 2005); Princeton Ins. Co. v.
Chunmuang, 698 A.2d 9, 16-17 (N.J. 1997); Hampton Med. Group, P.A., 840 A.2d 915, 920 (N.J. Super. Ct. App.
Div. 2004). Accord Church Mut. Ins. Co., 347 F.Supp.2d 880, 884 (S.D. Cal. 2004); Harris, 297 F. Supp. 2d 1220,
1224 (N .D. Cal. 2003); MacKinnon, 73 P.3d 1205, 1213 (Cal. 2003); N. Am. Phillips Corp., 1995 W L 626036, at *2
(Del. Super.).

114 Napoli, 295 F. Supp. 2d 335, 343 (S.D.N.Y. 2003); Holman, 616 N.E.2d 499, 500 (N.Y. 1993);

Seaboard Sur. Co., 476 N.E.2d 272, 275 (N .Y. 1984); Oot, 676 N.Y.S.2d 715,720 (N.Y. App. Div. 1998); Nav-Its,
Inc., 869 A.2d 929, 934 (N.J. 2005) (explaining an exclusion that is“‘ specific, plain, clear, prominent, and not
contrary to public policy, ... will be enforced as written.” (citation omitted)); Princeton Ins. Co., 698 A.2d 9, 17 (N.J.
1997) (stating that “exclusions are presumptively valid and will be given effect if ‘specific, plain, clear, prominent,
and not contrary to public policy.’” (citations omitted)); Hampton Med. Group, P.A., 840 A.2d 915, 920 (N .J. Super.
Ct. App. Div. 2004); Church Mut. Ins. Co., 347 F. Supp.2d 880, 884 (S.D. Cal. 2004); Harris, 297 F. Supp. 2d

1220, 1224-25 (N.D. Cal. 2003); MacKinnon, 73 P.3d 1205, 1213 (Cal. 2003); ML Direct, Inc., 93 Cal. Rptr 2d
846, 850 (Cal. Ct. App. 2000). Cf. Zunenshine, 1998 WL 483475, at *4 (S.D.N.Y.) (stating that “the insurer bears
the burden of proving that the policy s exclusions ‘clearly and unmistakably’ apply to the insured’s claim.” (citaion
omitted)).

15 Burnsv. Int1 Ins. Co., 709 F. Supp. 187, 190 (N .D. Cal. 1989); Nav-Its, Inc., 869 A.2d 929, 934 (N.J.

2005) ; Princeton Ins. Co., 698 A.2d 9, 17 (N .J. 1997); compare Am. Home Assur. Co. v. Levy, 686 N.Y.S.2d 639,
646-48 (N.Y. Sup. Ct. 1999) (finding a sexual misconduct provision limiting cov erage under a professional liability
insurance policy did not violate public policy).

116 Nav-Its, Inc., 869 A.2d 929, 933 (N.J. 2005) (explaining that because of the “complex terminology used

... and because the policy isin most cases prepared by the insurance company experts, we recognize that [it] isa
“*contract[ ] of adhesion between parties who are not equally situated.’”); Shaw v. City of Jersey City, 811 A.2d 404,
410 (N.J. 2002) (stating that “[i]nsurance contracts typically are contracts of adhesion, prepared unilaterally by the
insurer.”); Sparks v. St Paul Ins. Co., 495 A.2d 406, 412 (N.J. 1985) (¢ating insurance contracts are" contracts of
adhesion, prepared unilaterally by the insurer, and hav e always been subjected to careful judicial scrutiny to avoid
injury to the public.”); Fireman's Funds Ins. Co. v. Fibreboard Corp., 227 Cal. Rptr. 203, 206 (Cd. Ct. App. 1986)
(explaining, in the context of a declaratory judgment action arising from asbestos litigation, that “[i]n the typical
situation, the policy represents a contract of adhesion ‘entered into between two parties of unequal bargaining
strength, expressed in the language of a standardized contract, written by the more power ful bargainer to meet its
own needs, and offered to the weaker party on a“take it or leave it” basis....”” (quoting Gray v. Zurich Ins. Co., 419
P.2d 168 (Cal. 1966))). Cf. Ogden Corp. v. Travelersindem. Co., 681 F. Supp. 169, 174 (S.D.N.Y. 1988)
(construing any ambiguitiesin CGL policy in corporate insured’s favor “[a]lthough [insured] did in fact negotiate
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be ambiguousis construed against the drafter,*’ in favor of coverage!® and theinsured’ sreasonable

with [insurer], it cannot be said that [insured] completely drafted the provisions in question so as to cause the Court
to apply alimited exception to the general rule by construing ambiguities in favor of the insurer.”); Eagle Star Ins.
Co., Ltd.v. Int’l Proteins Corp., 360 N.Y.S.2d 648,650 (N.Y. App. Div.1974) (explaning in the context of
maritime insurance breach of contract case, that insurance contracts “have been referred to as ‘Contracts of
Adhesion’ in view of the disadvantageous bargaining position w hich generally exists between the parties ....").
Accord New Castle County v. Nat’| Union Fire Ins Co., 243 F.3d 744, 755-56 (3d Cir. 2001); Alstrin, 179 F. Supp.
2d 376, 389 (D. D el. 2002) (explaining the reason behind the “contra-insurer” rule).

17 \Werner Indus.v. Firg Statelns. Co., 548 A.2d 188, 190-92 (N .J. 1988) (agreeing with the trial court’s
finding that the umbrella liability policy terms were “plain” and “not ‘inconsistent with public expectations[and]
commercially accepted standards’” rendering the reasonable expectation doctrine inapplicable); Sparks, 495 A.2d
406, 412 (N.J. 1985) (stating that the “recognition that insurance policiesare not readily understood ... impelled
courts to resnlve ambiguities ... against ... insurance companies.”); Lavanant v. Gen. Acc. Ins. Co. of Am., 595
N.E.2d 819, 823 (N.Y.1992) (explaning, in the context of a CGL policy declaratory judgment action, arigng from
personal injury suit againstinsured landlord, that “where there is ambiguity as to the existence of coverage, doubt
must be resolved in favor of the insured and against the insurer.” (citations omitted)); Breed v. Ins. Co. of N. Am,, 385
N.E.2d 1280, 1282 (N.Y. 1978) (recognizing, in a cov erage action involving a homeow ners’ policy, the general rule
“that ambiguities in aninsurance policy are to be construed against the insurer, particulary when found in an
exclusionary clause.” (citation omitted)). Cf. Powerine Qil Co., Inc., 118 P.3d 589, 598 (Cal. 2005) (explaining
ambiguity “‘not eliminated by the language and context of the policy, ... are generally construed against the party
who caused the uncertainty to exist ... i.e.,the insurer ...””); Montrose Chem. Corp., 913 P.2d 878, 888 (Cal. 1995)
(explaining that ambiguity is resolved by “interpreting the ambiguous provisionsin the sense the ... insurer ...
believed the promisee understood them at the time of formation. If application of thisrule does not eliminate the
ambiguity, ambiguous language is construed againg the party who caused the uncertainty to exist.” (citations
omitted)). Accord New Castle County v. Nat'| Union Fire Ins. Co., 174 F.3d 338, 343 (3d Cir. 1999); Swifte Int’l,
Ltd.v. Sdective Ins Co. of Am,, 1994 WL 827812, at *5 (D. Del.); contra AlU Ins. Co., 799 P.2d 1253, 1265 (Cal.
1990) (stating that “where the policyholder doesnot suffer from lack of legal sophistication or ardative lack of
bargaining power, and where it is clear that an insurance policy was actually negotiated and jointly drafted, we need
not go so far in protecting the insured from ambiguous or highly technical drafting.”); Fireman’s Funds Ins. Co. v.
Fibreboard Corp., 227 Cal. Rptr. 203, 206-07 (Cal. Ct. App. 1986) (holding “the general rule of strict construction”
inapplicable where “two large corporate entities, each represented by specialized insurance brokers or risk managers,
negotiated the terms of the insurance contracts.”). See also Diamond Shamrock Chems. Co. v. Aetna Cas. & Sur.
Co., 609 A.2d 440, 460-61 (N.J. Super. Ct. App. Div. 1992) (discussng application of the sophisticated insured
exception in the context of CGL policy pollution exclusion); but see Alstrin, 179 F. Supp. 2d 376, 388, 389-90 (D.
Del. 2002).

18 Church Mut. Ins Co., 347 F. Supp.2d 880, 884 (S.D. Cal. 2004) (explaining that if “*the policy is

ambiguous because itis reasonably susceptible to more than one interpretation, the ambiguity is construed in favor of
coverage.”” (quoting Smith Kandal Real Estate v. Cont’| Cas. Co., 79 Cal. Rptr. 2d 52 (Cal. Ct. App. 1998))); AlU
Ins. Co., 799 P.2d 1253, 1264 (Cal. 1990) (stating that in “the insurance context, [the Courts] generally resolve
ambiguitiesin favor of coverage.”). Cf. Hugo Boss Fashions, Inc.v. Fed. Ins Co., 252 F.3d 608, 615 (2d Cir.
2001) (applying “New Y ork’s well-established contra proferentemrule, pursuant to which unresolvable ambiguities
in insurance contracts are construed in favor of the insured.”); Lavanant, 584 N.Y.S.2d 744,747 (N.Y. 1992)
(explaining that “where there is ambiguity as to the existence of coverage, doubt must be resolved in favor of the
insured and against the insurer.”); Nav-Its, Inc., 869 A.2d 929, 933 (N.J. 2005) (stating that if “the policy is
ambiguous, [it] will beconstrued in favor of the insured.”); President, 853 A.2d 247, 254 (N .J. 2004) (explaining
that “ambiguous language in an insurance policy is often construed in favor of theinsured.”). Accord New Castle
County, 174 F.3d 338, 343 (3d Cir. 1999); Swfte Intl, Ltd., 1994 W L 827812, at *5 (D. Del.).
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expectations.™® However, these courts do not employ the rule of contra proferentem unless

ambiguity exists.'®

The Court recognizes that, due to insurance policies not being “readily understood”*** and

19 Nav-Its, Inc., 869 A.2d 929, 934 (N.J. 2005) (recognizing “theimportance of construing contractsof

insurance to reflect the reasonable expectations of the insured in the face of ambiguous language...”); President, 853
A.2d 247, 254 (N.J. 2004) (“when an ambiguity exists within an insurance contract, courts should ‘interpret the
contract to comport with the reasonable expectations of the insured.’” (quoting Zacarias v. Allstate Ins. Co., 775
A.2d 1262, 1264 (N.J. 2001))); Powerine Qil Co., Inc., 118 P.3d 589, 598 (Cal. 2005); Bank of the West, 833 P.2d
545, 552 (Cal. 1992) (“In summary, a court ... faced with an argument for coverage based on ... ambiguous policy
language must first attempt to determine whether coverage is consistent with the insured’s objectively reasonable
expectations. In so doing, the court must interpret the language in context, with regard to its intended function in the
policy.”); Cunningham, 120 Cal. Rptr. 2d 162, 168 (Cal. Ct. App. 2002) (“[I]f a provision is ambiguous, the
ambiguous terms ‘are resolved in the insureds’ favor, consistent with the insureds’ reasonable expectations.””
(quoting Safeco Ins. Co. v. Robert S, 28 P.3d 889 (Cal. 2001))). See AlU Ins. Co., 799 P.2d 1253, 1264 (Cal. 1990)
(discussing the California approach to resolving ambiguity and explaining that the Court “generally interpret[s] the
coverage clauses of insurance policies broadly, protecting the objectively reasonable expectations of the insured.”);
Belt Painting Corp., 795 N.E.2d 15, 17 (N.Y. 2003) (“We read an insurance policy in light of ‘common speech’ and
the reasonable expectations of a busnessperson.... It follows that policy exclusions are given astrict and narrow
construction, with any ambiguity resolved against the insurer.” (citations omitted)). Cf. U.S. Underwriters Ins. Co. v.
Affordable Housing Found., Inc., 256 F. Supp. 2d 176, 180-81 (S.D.N.Y. 2003) (construing a CGL policy and
explaining that if “aterm can be reasonably interpreted in two ways, a court must constr ue the language in
accordance with the reasonabl e expectations of the average insured individual, reading the policy and employing
common language skills.”); Oot, 676 N.Y.S.2d 715, 718 (N.Y. App. Div. 1998) (“‘[W]here the meaning of a policy
of insurance isin doubt or is subject to more than one reasonable interpretation, all ambiguity must be resolved in
favor of the policyholder and against the company which issued the policy....” Thisruleis enforced even more
strictly when the language at issue purports to limit the company’s liability.’” (citations omitted)). Accord Swfte Int'l,
Ltd., 1994 WL 827812, at *5 (D. Del.).

120 Hugo Boss Fashions, Inc., 252 F.3d 608, 616 (2d Cir. 2001) (applying New Y ork law in coverage case

against liability insurer arising from a trademark infringement action); Endicott Johnson Corp. v. Liberty Mut. Ins.
Co., 928 F. Supp. 176, 182 (N.D.N.Y. 1996) (explaining, in context of a CGL policy declaratory judgment action,
that “[o]nly ‘after all aids to construction have been employed but have failed to resolve the ambiguities’ should the
Court apply the maxim that ambiguities are to be construed against the insurer.” (citation omitted)); U.S. v. Gen.
Reinsurance Corp., 949 F.2d 569,573-74 (N.Y. 1991) (explaining, in a suit between excessliability insurers, that
New York law holds contra proferentemapplies only “*‘as a matter of last resort after all aids to construction have
been employed but have failed to resolve the ambiguities in the written instrument.’” (citations omitted)); Breed, 46
N.Y.2d 351, 355 (N.Y. 1978) (holding that “[o]bviously, before the rules governing the construction of ambiguous
contracts are triggered, the court must first find ambiguity in the policy.”); Am. White Cross Lab., Inc. v. Cont’l Ins.
Co., 495 A.2d 152, 157 (N.J. Super. Ct. A pp. Div. 1985) (observing that the trial judge’s use of contra proferentem
to interpret a products liability policy “overlooked the obvious fact that only ‘ genuine ambiguities’ engage the so-
called ‘doctrine of ambiguity.’” (citing Weedo v. Stone-E-Brick, Inc., 405 A.2d 788, 794-95 (N.J. 1979))); Montrose
Chem. Corp., 913 P.2d 878, 888 (Cal. 1995) (stating that ambiguity “‘is resolved by interpreting the ambiguous
provisions in the sense the ... insurer ... believed the promisee understood them at the time of formation....” Only if
this rule does not resolve the ambiguity do we then resolve it against the insurer.”); Bank of the West, 833 P.2d 545,
552 (Cal. 1992). Accord New Castle County, 243 F.3d 744, 752 n.6 (3d Cir. 2001).

121 sparks, 495 A.2d 406, 412 (N.J. 1985).
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inequality in bargai ning positions among contracting parties,’ case law existsthat permitsjudicial
application of the reasonalle expectation dodrine to fulfill an insured’ s expectaions even where
those expectations contravene the unambiguous, plain meaning of exclusionary clauses.*”® For
purposes of these Mations, however, the Court defers consideration of whether application of this
“exception to the rule of strict construction of policy terms’ is appropriate in the case at bar, which

involve commercial polides, someof which contain “ amendatory endorsements.”*?* At this point,

122 Gerhardt v. Cont’ Ins. Cos., 225 A.2d 328, 332 (N .J. 1966).

See AT& T Corp.’s Consol. An. Br.in Opp’n, D.l. 124/E-File 173, at 47; AT&T An.Br.inOpp'nto
Nat’'l Union’s Mot. for Part. Summ. J., D.I. 126/E-File 175, at 34; Reply Br. by Nat’l Union, D .l. 133/E-File 200, at
17-18; Joint Reply Br. in Supp. M ot. for Part. Summ. J. by Cont’l Cas. Co., Zurich Am. Ins. Co., Gulf Ins. Co. &
Twin City Fire Ins. Co. for Decl. There is No Coverage for Williamson Fiduciary & Leykin Actions U nder Run-Off
& 2001 Policiesat 5 n.4, AT&T Corp. v. Clarendon Am. Ins., E-Filel96 (Sep. 2, 2005). See Voorhees, 607 A.2d
1255, 1260 (N.J. 1992) (applying the reasonable expectations doctrine to a homeowner’ s policy and explaining that
“*if an insured’ s “ reasonabl e expectations” contravene the plain meaning of a policy, even its plain meaning can be
overcome.” (citation omitted)); Sparks, 495 A.2d 406, 412 (N.J. 1985) (stating that “recognition that insurance
policies arenot readily understood ... impelled courtsto resolve ambiguities ... againg the insurance
companies....Jand] has also led courts to enforce unambiguous insurance contracts in accordance with the reasonable
expectations of the insured.”); Gerhardt, 225 A.2d 328 (N.J. 1966) (construing homeowner’s policy to provide
workers’ compensation coverage over express language of an exclusion); Kievitv. Loyal Protective Life Ins Co.,
170 A.2d 22 (N.J. 1961) (decliningto limitindividual insured’ scoverage in spite of pre-exiging condition under
disability insurance policy). Accord McGrail, 55 N.E.2d 483, 486 (N.Y. 1944) (examining a total disability policy
and explaining that “resort to aliteral construction may not be had where the result would be to thwart the obvious
and clearly ex pressed purpose which the parties intended to accomplish or where such a construction would lead to

an obvious absurdity or place one party at the mercy of the other.” (citations omitted)).
124

123

Joint Reply Br. in Supp. Mot. for Part. Summ. J. by Cont'| Cas. Co., Zurich Am. Ins. Co., Gulf Ins. Co.
and Twin City FirelIns. Co., E-Filel96, at 5 n.4. See Zacarias, 775 A.2d 1262, 1268 (N.J. 2001) (considering the
reasonable expectations doctrine, “we discern two rules.... First, in enforcing an insurance policy, courts will depart
from the literal text and interpret it in accordance with the insured’ s understanding, even when that understanding
contradicts the insurer’s intent, if the text gopears overly technical or contains hidden pitfalls, cannot be understood
without employing subtle or legalistic distinctions, is obscured by fine print, or requires strenuous study to
comprehend. Second, the plain terms of the contract will be enforced if the ‘ entangled and professional interpretation
of an insurance underwriter is [not] pitted against that of an average purchaser of insurance,” or the provision isnot
so ‘confusing that the average policyholder cannot make out the boundaries of coverage.”” (citations omitted));
Bromfeld v. Harleysville Ins. Cos., 688 A.2d 1114, 1121 (N .J. Super. Ct. App. Div. 1997) (explaining the reasonable
expectations doctrine applies to “insurance policies with private individuals.”); Nunn v. Franklin Mut. Ins. Co., 644
A.2d 1111, 1114-15 (N.J. Super. Ct. App. Div. 1994) (explaining that “the type of [non-commercial] policy being
scrutinized” as well asthe type of non-commercial individual insured distinguishes New Jersey cases where judicial
interpretaion found unambiguous policies“inconsistent with public expectations [and] commercially accepted
standards’).
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any determination of whether the exception appliesispremature becausetheissueisnot fully briefed
and the choice of law question remains in dispute.’®
New Y ork, New Jersey and Californiacourtsusesimilar standardsto ascertain the existence

of ambiguity,’® and all find ambiguity where language in an insurance policy is “reasonably

susceptibleto more than one interpretation.”*?”  The mere suggestion that there are two conflicting

125 Wer ner Indus., 548 A.2d 188, 190-93 (N.J. 1988) (remanding to determinewhether the policy terms

were underdood and barganed for, after agreeing withthe trial court that those terms were “plain” and not
“*inconsistent with public expectations [and] commercially accepted standards.’”); Sparks, 495 A.2d 406, 416 n.6
(N.J. 1985) (noting that “on remand the trial court should not be precluded from considering evidence tending to
prove that the terms of thispolicy were specifically understood and bargained for [by previous attorney insured] ...”).

126 | n Weedo v. Stone-E-Brick, Inc., 405 A.2d 788, 795 (N.J. 1979), the Supreme Court of New Jersey

found that “genuine ambiguity” arises “wherethe phrasing of the policyis so confusng that the average policyholder
cannot make out the boundaries of coverage.” See Richards v. Princeton Ins. Co., 178 F. Supp. 2d 386, 392
(S.D.N.Y. 2001); Fed. Ins. Co.v. Campbell Soup Co., 885 A.2d 465, 468 (N.J. Super. Ct. A pp. Div. 2005); Rosario,
799 A.2d 32, 38 (N .J. Super. Ct. App. Div. 2002); U.S. Mineral Products Co.v. Am. Ins. Co., 792 A.2d 500, 509
(N.J. Super. Ct. App. Div. 2002). New Y ork courts employ several forms of the common speech and reasonable
insured test. See Nat’| Union Fire Ins. Co. v. Farmington Casualty Co., 765 N.Y.S.2d 763, 766 (N.Y. Sup. Ct. 2003)
(The “test to determine whether an insurance contract is ambiguous focuses on the reasonabl e expectations of the
average insured upon reading the policy ... and employing common speech.” (quoting Mostow v. State Farm Ins. Cas.
Co., 668 N.E.2d 392, 423-24 (N.Y. 1996))). See also Assoc. Mut. Ins. Coop. v. Bader, 805 N.Y .S.2d 275,277 (N.Y.
Sup. Ct. 2005); Belt Painting Corp.,795 N.E.2d 15, 17 (N.Y . 2003); N. Am. Phillips Corp., 1995 W L 628444, at *7
(The “teds to be goplied inconstruing an insurance policy are ‘common eech ... and the reasonable expectation
and purpose of the ordinary businessman.’” (citing Ace Wire & Cable Co. v. Aetna Cas. & Sur.Co., 457 N.E. 2d
761, 764 (N.Y . 1983))). Cf. Zunenshine, 1998 WL 483475, at *3 (S.D.N.Y.) (“Contract terms are ambiguousif they
suggest ‘more than one meaning when viewed objectively by a reasonably intelligent person who has examined the
context of the entire integrated agreement and who is cognizant of the customs, practices, usages and terminology as
generally understood in the particular trade or business.’” (citation omitted)). Finally, as in Delaware, California
courts look for policy language that “is reasonably susceptible to more than one interpretation.” Church M ut. Ins.
Co., 347 F. Supp.2d 880, 884 (S.D. Cal. 2004), citing Smith Kandal Real Estate v. Cont' | Cas. Co., 79 Cal. Rptr. 2d
52 (Cal. Ct. App. 1998); Powerine QOil Co., Inc., 118 P.3d 589, 598 (Cal. 2005); MacKinnon, 73 P.3d 1205, 1213
(Cal. 2003); Cunningham, 120 Cal. Rptr. 2d 162,168 (Cal. Ct. App. 2002). Accord New Castle County, 243 F.3d
744, 750 (3d Cir.2001); O'Brien v. Progressive N. Ins. Co., 785 A.2d 281, 288 (Del. 2001), citing Rhone-Poulenc,
616 A.2d 1192, 1196 (Del. 1992).

127 Am. Cas. Co. v. Resolution Trust Corp., 839 F. Supp. 282, 290 (D .N.J. 1993), citing Allen v. Metro. Life
Ins. Co., 208 A.2d 638 (N .J. 1965); Byrd v. Blumenreich, 722 A.2d 598, 600 (N.J. Super. Ct. App. Div. 1999);
citing Hunt v. Hosp. Serv. Plan of N.J., 162 A.2d 561, 563 (N.J. 1960) (holding “[w]herever possible the
phraseology must be liberally construed in favor of the insured; if doubtful, uncertain, or ambiguous, or reasonably
susceptibleof two interpretations, the construction conferring coverage is to be adopted.”); U.S. Underwriters Ins.
Co., 256 F. Supp.2d 176, 180-81 (S.D.N.Y. 2003), citing Haber v. St. Paul Guardian Ins. Co., 137 F.3d 691, 695
(2d Cir. 1998); Zunenshine, 1998 WL 483475, at *3 (S.D.N.Y.); Home Ins. Co. of Ill. v. Spectrum Info. Tech., Inc,,
930 F. Supp. 825, 844 (E.D.N.Y . 1996); K. Bell & Assocs, Inc., 97 F.3d 632, 637 (2d Cir. 1996); Harrington v. Am.
Mut. Ins. Co., 645 N.Y.S.2d 221, 224 (N.Y. App. Div. 1996) (finding New Y ork law “closely parallels New Jersey
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interpretations for the same policy language does not creste ambiguity.’® The courtsin al three
states are in agreement that a court is not required to find ambiguity where an interpretation
advocated by alitigant “woul d strain the language of the contract beyond itsreasonable and ordinary

meaning.”'® Again, both interpretations must reflect a reasonable reading of the contractual

law” in construing ambiguity in the context of homeowner’s coverage); N. Am. Phillips Corp., 1995 WL 628444, at
*7 (applying New Y ork law); Powerine QOil Co., Inc., 118 P.3d 589, 598 (Cal. 2005); Church Mut. Ins. Co., 347 F.
Supp.2d 880, 884 (S.D. Cal. 2004), citing Smith Kandal Real Estate, 79 Cal. Rptr. 2d 52 (Cal. Ct. App.1998);
MacKinnon, 73 P.3d 1205, 1213 (Cal. 2003). See President, 853 A.2d 247, 254 (N.J. 2004). Cf. Powell, 760 A.2d
1141, 1147 (N.J. Super. Ct. App. Div. 2000) (“An insurance policy is not ambiguous merely because two conflicting
interpretations of it are suggested by the litigants rather both interpretations must reflect a reasonable reading of the
contractual language.”); Liberty Surplus Ins Corp. v. Segal Co., 2004 WL 2102090, at *1 (S.D.N.Y.2004) (“An
unambiguouscontract provision is one with ‘a definiteand precis meaning, unattended by danger of misconception
in the purpose of the [contract] itself, and concerning which there isno reasonable basis for a difference of
opinion.’” (citation omitted)); Hugo Boss Fashions, Inc., 252 F.3d 608, 617 (2d Cir. 2001); Cunningham, 120 Cal.
Rptr. 2d 162,168 (Cal. Ct. App. 2002) (“If the policy provision is unambiguous, i.e., has only one reasonable
construction, it must be interpreted according to this plain meaning.” (citing Ray v. Valley Forge Ins. Co., 92 Cal.
Rptr. 2d 473, 475-76 (Cal. Ct. App. 1999))). Accord O’Brien v. Progressive N. Ins. Co., 785 A.2d 281, 288 (Del.
2001), citing Rhone-Poulenc, 616 A.2d 1192, 1196 (Del. 1992).

128 Eed. Ins. Co. v. Campbell Soup Co., 885 A.2d 465, 468 (N.J. Super. Ct. A pp. Div. 2005); Rosario, 799
A.2d 32, 38 (N.J. Super. Ct. App. Div. 2002); Powell, 760 A.2d 1141, 1147 (N .J. Super. Ct. App. Div. 2000), citing
James v. Fed. Ins. Co., 73 A.2d 720, 721 (N.J. 1950); Abner, Herrman & Brock, Inc., 308 F. Supp. 2d 331, 336
(S.D.N.Y. 2004); CheckriteLtd., Inc. v. lllincisNat’l Ins Co., 95 F. Supp. 2d 180, 189 (S.D.N.Y. 2000)
(interpreting errors and omissions liability policy); Zunenshine, 1998 W L 483475, at *3 (S.D.N.Y.); Home Ins. Co.
of Illinois v. Spectrum Info., 930 F. Supp. 825, 846 (E.D.N.Y. 1996) (interpreting “claims made” D& O policy);
Mount Vernon Fire Ins. Co. v. CreativeHousing Ltd., 668 N.E.2d 404, 406 (N.Y. 1996) (interpreting liability
insurance policy assault and battery exclusion); Powerine Oil Co., Inc., 118 P.3d 589, 598 (Cal. 2005); Foster-
Gardner, Inc.v. Nat'l Union Fire Ins Co., 959 P.2d 265, 272 (Cal. 1998) (interpreting comprehensve general
liability policy); Lockheed Corp. v. Cont’l Ins Co., 35 Cal. Rptr. 3d 799, 805 (Cal. Ct App. 2005). Accord
Woodward v. Farm Family Cas Ins. Co., 796 A.2d 638, 642 (Del. 2002); Rhone-Poulenc Basc Chems. Co. v. Am.
MotoristIns. Co., 616 A.2d 1192, 1195 (Del. 1992).

129 Checkrite Ltd., Inc., 95 F. Supp. 2d 180, 189 (S.D.N.Y . 2000); Zunenshine, 1998 W L 483475, at *3

(S.D.N.Y.). Cf. Longobardi, 582 A.2d 1257, 1260 (N.J 1990)) (“[ T]he words of an insurance policy should be
given their ordinary meaning, and in the absence of an ambiguity, a court should not engage in a strained
construction to support the imposition of liability.”); Zurich Am. Ins Co. v. Penngylvania Mfrs. Ass'nIns. Co., 2003
WL 23095605, at *6 (N.J. Super. Ct. App. Div. 2003) (interpreting comprehensive general liability policy);
Rosario, 799 A.2d 32, 38 (N.J. Super. Ct. App. Div. 2002); Physicians Reciprocal Insurersv. Abraham, 757
N.Y.S.2d 330, 331 (N.Y. App. Div. 2003); Waller v. Truck Ins Exchange, Inc., 900 P.2d 619, 627 (Cal. 1995)
(“But language ina contract must beinterpreted as a whole, and in the drcumstances of the case, and cannot be
found to be ambiguous in the abstract. Courts will not strain to create an ambiguity where none exists.” (citations
omitted)); ML Direct, Inc., 93 Cal. Rptr 2d 846, 850 (Cal. Ct. App. 2000) (“We will not adopt a strained or absurd
interpretation to create an ambiguity where none exists. The policy terms must be construed inthe context of the
whole policy and the circumstances of the case and cannot be deemed ambiguousin the abstract.”). Cf. Schiff v. Fed.
Ins. Co., 779 F. Supp. 17, 21 (S.D.N.Y. 1991) (holding in context of office building package policy that “[w]here
there is no ambiguity, this Court is unwilling to enlarge the liability of the insurer beyond the express terms of the
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language before ambiguity will be found.

Further, absent any ambiguity, the law in these states provides that a court should not write
or rewrite a policy for an insured to make it “better” than the policy purchased®* Thus, if the
disputed language is found unambiguous, the court should give the policy terms their plain and

ordinary meaning,"** and enforce the contract according to those terms.**

contract between insurer and insured.”). Accord New Castle County, 243 F.3d 744, 750 (3d Cir. 2001); O’Brien v.
Progressive N. Ins. Co., 785 A.2d 281, 288 (Del. 2001); citing Rhone-Poulenc, 616 A.2d 1192, 1196 (Del. 1992).

130 Morgan, Lewis & Bockius LLP v. Hanover Ins. Co., 929 F. Supp. 764, 774 (D .N.J. 1996) (finding, in
the context of construing aliability insurance policy, that the “court cannot rewrite the contract for the parties, nor it
is empowered to alter the terms of the same.”); President, 853 A.2d 247, 254 (N.J. 2004); Voorhees v. Preferred
Mut. Ins. Co., 607 A.2d 1255, 1260 (N.J. 1992); Hebela, 851 A.2d 75, 80 (N.J. Super. Ct. App. Div. 2004);
Rosario, 799 A.2d 32, 38 (N.J. Super. Ct. App. Div. 2002); Powell, 760 A.2d 1141,1143,1147 (N.J. Super. Ct. App.
Div. 2000); Schiff, 779 F.Supp. 17, 21 (S.D.N.Y. 1991); Breed, 385 N.E.2d 1280, 1282 (N.Y. 1978) (“T his court
may not make or vary the contract of insuranceto accomplish its notionsof abstract justice or moral obligation, since
‘[e]quitable considerations will not allow an extension of the coverage beyond its fair intent and meaning in order to
do raw equity and to obviate objectionswhich might have been foreseen and guarded against.’”); Escobar, 804
N.Y.S.2d 360, 361-62 (N.Y .App. Div. 2005); Physicians Reciprocal Insurers, 757 N.Y.S.2d 330, 331 (N.Y. App.
Div. 2003); Lancer Ins. Co. v. Utica Nat’l Ins. Group, 721 N.Y.S.2d 782 (N.Y. App. Div. 2001); Johnson v. Home
Indem. Co., 601 N.Y.S.2d 347, 348 (N.Y . App. Div. 1993), citing Gov't Employees Ins. Co., 366 N.E.2d 865, 866
(N.Y. 1977); Certain U nderwriters at LIoyd’s of London v. Superior Court, 16 P.3d 94, 108 (Cal. 2001) (stating, in
context of inter preting com prehensive general liability policy, that “we do not rewrite any provision of any contract,
including the standard policy underlying any individual policy, for any purpose.”); Blumberg v. Guarantee Ins. Co.,
238 Cal. Rptr. 36, 41 (Cal. Ct. App. 1987) (explaining in the context of interpreting a professional liability policy,
that “[c]ourts may not rewrite the insurance contract or force a conclusion to exact liability where none was

contemplated.”). Cf. Bay Cities Paving & Grading, Inc., 855 P.2d 1263, 1271 (Cal. 1993). Accord E.I. duPont de
Nemours & Co.; 879 A.2d 929, 938 (Del. Super. Ct. 2004).

131 Nav-Its, Inc., 869 A.2d 929, 933 (N.J. 2005); Longobardi, 582 A.2d 1257, 1260 (N .J. 1990); Rosario,
799 A.2d 32, 38 (N.J. Super. Ct. App. Div. 2002); Lavanant, 595 N.E.2d 819, 822 (N .Y. 1992); Escobar, 804
N.Y.S.2d 360, 361-62 (N.Y. App. Div. 2005); Physicians' Reciprocal Insurers, 757 N.Y.S.2d 330, 331 (N.Y. App.
Div. 2003); Lapierre, Litchfield & Partnersv. 302 N.Y.S.2d 370, 373 (N.Y . App. Div. 1969); N. Am. Phillips Corp.,
1995 W L 628444, at *8 (applying New York law); Church Mut. Ins. Co., 347 F. Supp. 2d 880, 884 (S.D .Cal. 2004),
citing AlU Ins. Co., 799 P.2d 1253, 1253 (Cal.1990); Cunningham, 120 Cal. Rptr. 2d 162, 168 (Cal. Ct. App. 2002).
Cf. Morgan, Lewis & Bockius LLP, 929 F. Supp. 764, 774 (D .N.J. 1996) (“The parties will be bound by the plain
language of the contract.”); ML Direct, Inc., 93 Cal. Rptr 2d 846, 850 (Cal. Ct. App. 2000) (explaining that the
“fundamental goal of contractinterpretation isto give effectto the parties’ mutual intentions, which, if possible,
should be inferred solely from the written terms of the policy. If that language is clear and explicit, it governs.”).
Accord New Castle County, 970 F.2d 1267, 1270 (3d Cir. 1992).

132 Nav-Its, Inc., 869 A.2d 929, 933-34 (N .J. 2005); Rosario, 799 A.2d 32, 38 (N.J. Super. Ct. App. Div.
2002); Richards v. Princeton Ins. Co., 178 F. Supp. 2d 386, 392 (S.D.N.Y. 2001) (applying New Jersey law);
Church Mut. Ins. Co., 347 F. Supp.2d 880, 884 (S.D. Cal. 2004), citing AlU Ins. Co., 799 P.2d 1253, 1253
(Cal.1990); K. Bell & Assoc., Inc., 97 F.3d 632, 637 (2d Cir. 1996). Cf. Conduit & Found. Corp. v. Hartford Cas.
Ins. Co., 746 A.2d 1053, 1058 (N.J. Super. Ct. App. Div. 2000) (“While we look for the probable intent of the
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1. DISCUSSION

The question befare the Court at thisjuncture iswhether AT& T isentitled to coverage for
theWilliamson Fiduciary and Leykin Actionsunder the2001 AT& T Program, the2001 AT& T Run-
Off Program and/or the 2002 AT& T Program. Not surprisingly, the parties disagree about how the
burden of proof should be allocated in this case.*** Because the burden of proof is considered a

procedural issue the forum will apply itsburden of proof unless the “‘the primary purpose of the
relevant rule of the state of the otherwise applicable law isto affect decision of the issue rather than
to regulate conduct of thetrial.””*** The Court finds the burden of proof question “isdesigned to
affect the outcome at trid,” and thuswill not goply the rules of the forum state.* After reviewing
the relevant case law of New Y ork, New Jersey and Cdifornia concerning the burden of proof in
coverage cases, the Court is satisfied that regardless of how the burden is alocated, the result isthe

same under either parties’ proposed method of allocation.

A. AT& T'sDefinition of “Claim”

Inits effort to spread coverage for the Subsequent Actions™® over multiple policy periods,

AT&T allegesthat each misrepresentation or omission averred in the underlying complaintsis“the

parties and their reasonabl e expectationsin construing insurance policies and construe exclusionary clausesin strict
fashion, when the language of an insurance policy is clear, we must enforce its terms as written.” ). Cf. Morgan,
Lewis & Bockius LLP, 929 F. Supp. 764, (D.N.J. 1996); ML Direct, Inc., 93 Cal. Rptr 2d 846, 850 (Cal. Ct. App.
2000) (explaining policy language that “isclear and explicit,...governs.”).

133 See discusson supra I, Part B. Seealso AT&T Corp.’s Consol. An. Br. inOpp’n, D.I. 124/ E-File 173,

at 43; Mem. in Supp. of Fed. Ins. M ot. for Part. Summ. J., D.I. 72/E-File 117, at 20-21.

134N, Am. Philips Corp. v. Aetna Cas. & Sur. Co., 1995 W L 628442, at *3 (Del. Super.), quoting Monsanto
Co. v. Aetna Cas & Sur. Co., 1993 WL 563244, at *3 (Del. Super. 1993).

135
Id.

136 See discusson supra Part IC. For purposes of this Opinion, the Williamson Fiduciary and Leykin

Actions are referred to as the“ Subsequent Actions,” whilethe Pittleman, Schaffer, Yourman and San Mateo Actions
are collectively referred to as the “Prior A ctions.”
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basisfor aseparateclaimagainstthe Directors....”**” Accordingto AT& T, theWilliamson Fiduciary
and Leykin Actions are not meely two “Claim.” Rather, it mantains that “Leykin asserts at |east
fifteen separate all eged mi srepresentati ons or omissions, each of which, standing alone, issufficient
to state an independent and distinct claim[,]..” and that “Williamson includes numerous
Claims....”*® Conversely, the Defendantsarguethat AT& T sassertion that the Subsequent Actions
constitute in excess of fifteen individual “Claims’ requires the Court to equate the policy term
“Claim” withthepolicy term “Wrongful Act,” aresult that the Defendant Insurersargueignoresthe
clear and unambiguous definition of “Claim” as set forth in their policies.

Lloyd's Primary 2001 AT& T Run-Off Policy and Lloyd's Primary 2001 AT&T Policy
define“Claim” as; “ 1. any written or oral demand for damages or other relief against any of the
Assureds, .... 2. any civil, aiminal, administrative or regulatory proceeding initiated against any of
the Assureds, including [a] any appeal therefrom; [b] any Securities Action Claim.”*** Meanwhile,
“Wrongful Act” is defined as:

1 any actual or aleged act, error, omission, misstatement, misleading statemernt,
neglect, or breach of duty by the Directors or Officers, individualy or collectively,
whilst acting in their respective capacities.

2. any actual or alleged act, error, omission, misstatement, misleading statement,
neglect or breach of duty by theCompany in thepurchaseor saleor offer to purchase
or sell any securities of the Company or in preparing materials of the Company filed

with the Securities and Exchange Commission or any similar state agency or in
rendering any other public statements regarding the Company, which is alleged in

137 AT&T Corp.’s Consol. An. Br. inOpp’n, D.I. 124/E-File 173, at 36.

13814, at 39 (emphasis added).

139 3.D. Ex. 14, Lloyd’ sPrimary AT&T 2001 Run-Off Policy, Endorsement No. 1 at 18, at 16. J.D. Ex. 8,
Lloyd’s Primary 2001 AT& T Policy Endorsement No. 1 at 16, at 16. Although not relevant in this case, L loyd's
Primary 2001 AT & T Policy, Endorsement N o. 1 also includes proceedings of the EEOC or government body with
jurisdiction over any employment practice violations in this definition.
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any Securities Action Claim.*°

Thislanguage is dear and unambiguous. Each alleged misrepresentation, omission, act or
breachisa“Wrongful Act,” andnota“Claim.” The Court agreeswiththe Defendantsthat AT&T’s
“assertion that Williamson and Leykin ‘Claims’ may be subdivided into dozens of separate acts
would impermissibly render meaningless the term ‘Wrongful Act’ asit is used in the Policies.”**
The Court also agreeswith the Defendantsinsurersthat if theterm* Claim” were so defined and then
applied, it would have a“nonsensical impact” on the Insuring Clauses and would render the term
“Wrongful Act” superfluous. Asthe Defendant Insurers correctly note, “[i]f *Claim’ were to mean
each alleged misrepresentation, omission, act or breach by an insured, the Insuring Clause then
would have to be read to state that coverage is provided for ‘Loss resulting from any
[ misrepresentation, omission, act or breach] first made against the Directors and Officersduring the
policy period for a‘Wrongful Act.’”4?

The Court finds that the clear and unambiguous language used to define “Claim” and
“Wrongful Act” makes clear that these are two separate and distinct terms, which cannot be
conflated. Moreover, contrary to AT& T's assertions, each misrepresentation, act, omission or
breach does not constitute a “Claim” because, standing alone, it may never result in aloss or a

demand for relief against the insureds.**

140 3.D. Ex. 14, Lloyd's Primary AT&T 2001 Run-Off Policy, Endorsement No. 1 at 7 16, at 18. J.D. Ex.

8, Lloyd’s Primary 2001 AT& T Policy, Endorsement No. 1 at § 12, at18. Although not relevant inthis case,
Lloyd's Primary 2001 AT&T Policy, Endorsement No.1 also includes “ Employment Practice Violation” by directors
or officersat Cl. I1,N (1).

141 30int Reply Br. in Supp. Mot. for Part. Summ. J. by Cont'| Cas. Co., Zurich Am. Ins. Co., Gulf Ins. Co.

& Twin City Fire Ins. Co., E-Filel96, at 9 (citations omitted).
Y2 4. at 10.

143 See Dura Pharm., Inc.v. Broudo, 125 S. Ct. 1627, 1631-33 (S. Ct. 2005).
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Given the clear and unambiguous language of the policies at issue, the Court findsthe cases
offered on thispoint by AT& T unpersuasive.** Unlike the policies at issue in the cases on which
AT&T relies, the Defendant Insurers' policiesdo not limit the definition of “ Claim” to ademandfor
money including ingtitution or service of a suit.'* Instead, unde these policies an entire civil
proceeding constitutes a “ Claim.”**® A plain reading of the clear and unambiguous definition of
“Claim” compels the Court to conclude that the Williamson Fiduciary Action and the are each one
“civil proceeding.”

Another flaw in AT&T’s argument that each alleged misrepresentation, omission, act or
breach constitutesa“Clam,” isthat no party, including AT&T itself, can under AT& T’ s proposed
definition of the term, tell the Court exactly how many “Claims’ are alegedly covered by the
policies. At oral agument, the Defendant Insurers informed the Court that:

... months and months into this litigation.... We still don't know how
many claims AT&T thinks there are in this case. It’stotally arbitrary.
They offer no principal basis for delineating between the different
allegations here to figure out what constitutes adaim.*’

During that same argument, when specifically asked by the Court “[h]ow many claims

arethere?” AT&T could only respond that “[t]here areat least 17 claims....”'*®

144 see ATET Corp.’s Consol.An. Br. inOpp’n, D.I. 124/E-File 173, at 39-42.

145 see Home Ins. Co. of Illinois, 930 F. Supp. 825, 833 (E.D.N.Y . 1996); Bay CitiesPaving & Grading,

Inc., 855 P.2d 1263, 1265 (Cal. 1993); TIG Specialty Ins. Co. v. Pinkmonkey.com, Inc., 375 F.3d 365, 376 (5th Cir.
2004) ; but see Cmty Found. for Jewish Educ. v. Fed. Ins. Co., 2001 WL 664205, at *4 (7th Cir. 2001) (recognizing
that “Claim” as defined incases likeHome Ins. Co., 930 F. Supp. 825 (E.D.N.Y. 1996) is “ingoplicable” to policies
that define a“civil proceeding” as a separate category of “Claim”).

146 3.D. Ex. 14, Lloyd’ sPrimary AT&T 2001 Run-Off Policy, Endorsement No. 1 at 18, at 16.J.D. Ex. 8,
Lloyd's Primary 2001 AT& T Policy, Endorsement No. 1 at § 6, at 16.

¥ 11, Oral Argument at 212.

148 |4, at 256 (emphasis added).
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The policy language isundeniable, clear and unambiguous. A civil proceeding
equalsa“Claim,” while an alleged misrepresentation, omission, act or breach equds a
“Wrongful Act.” Becausethesetermsare unambiguous, the Court need not |ook beyond
them to make its determination.

B. Thelnsuring Clause and Sinde Claim Provisions

Having determined that the Williamson Fiduciary and Leykin Actions each
constitute one “Claim,” the Court turns to the Defendants argument that any potential
coverageislimited to “ Claims’ “first made” during the applicable policy periods. They
assert that because the Subsequent Actions must be deemed “first made” at the time
when the earlier suits* werefiled, AT&T isonly potertially entitled to coverage under
the policies in effect at the time it notified them about the Prior Actions.® The
Defendant Insurers base their argument on the Insuring Clause and the Single Claim
Provision. The Insuring Clausein both the LIoyd's Primary 2001 Run-Off Policy and
the LIoyd s Primary 2001 AT&T Policy provides:

A. Underwriters shall pay on behalf of the Directors and Officers Loss
resultingfromany Claimfirst made against the Directorsand Officers
during the Policy Period for aWrongful Act.

B. Underwriters shall pay on behalf of the Company Loss which the
Company isrequired or permitted to pay asindemnification to any of
the Directors and Offi cers resultingf rom any Claim first made agai nst

the Directors and Officers during the Policy Period for aWrongful
Act.

149 see discussion of the Pittleman and San Mateo Actions supra Part I, D1at 8-13.

150

See discusson supra Part ID. For purposes of this Opinion, the Pittleman, Schaffer, Yourman and San

Mateo Actions are collectively referred to asthe “Prior Actions,”while the Williamson Fiduciary and Leykin Actions

are referred to as the “Subsequent A ctions.”
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C. Underwritersshall pay on behalf of the Company L assresulting from
any Securities Action Claim first made against the Company during
the Policy Period for aWrongfu Act.™*

The Single Claim Provision found in L1oyd’ sPrimary 2001 Run-Off Policy and Primary
2001 AT&T Poalicy provides:
More than one Claim involving the same Wrongful Act or Interrelated
Wrongful Acts shall be deemed to constitute a Sngle Claim and shall be

deemed to have been made at the earliest of the following times:

1 The time at which the earliest Claim involving the same Wrongful
Act or Interrelated Wrongful Actsisfirst made, or

2. The time at which the Clam involving the same Wrongful Act or
Interrelated Wrongful Acts shall be deemed to have been made
pursuant to Clause VI1.B.*?

The National Union 2002 AT&T Primary Policy Notice/Reporting Provision
provides:

...(b) if written notice of a Claim has been given to the Insurer pursuant to
Clause 7(a) above, then a Claim which is subsequently made against an
Insured and reported to the Insurer dleging, arising out of, based upon or
attributable to thefacts alleged in the Claim for which such notice has been
given, or aleging any Wrongfu Act which is the same as or related to any
Wrongful Act alegedinthe Claim of which such notice has been given, shall
be considered related to thefirst Claim and made at the time such notice was
given.'*

51 3.D. Ex. 14, Lloyd’'s Primary AT&T 2001 Run-Off Policy, CI. I. at 3, Endorsement 1 { 6, at 16; J.D. Ex.

8, Lloyd’s Primary 2001 AT&T Policy, Cl.I. at 3, Endorsement 1 1 4, at 15-16.

152 5.0. Ex. 14, Lloyd’ sPrimary AT&T 2001 Run-Off Policy, Cl. IV. at 6, Endorsement 1 §28(C), at 22;
J.D. Ex. 8,Lloyd sPrimary 2001 AT&T Policy, CI. IV. at 21, Endorsement 1 125(C), at 21-22.

%3 5D Ex. 20, Nat’l Union Fire Ins. Co. Primary 2002 AT&T Policy § 7(b), at 10.
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Additionally, the National Union 2002 AT&T Primary Policy also contains a New Y ork

Claims-Made Amendatory Endorsement that provides, in pertinent part:
Claimsreported tothe Insurer alleging the same or related Wrongful
Actsshall be considered reported to thelnsurer at the timeand during
the policy period when the first such Claim was reported.***

Based onitsreading of these provisions, the Court findsthat the Insuring Clausesof Lloyd's
Primary Policies limits coverageto “Claims’ “first made” during the July 9, 2001 to July 9, 2007
policy period,"* and to thetime during which the earliest Claim, asinterpreted above, involving the
same “Wrongful Act” or “Interrelated Wrongful Ads” was “first made.”*°

“Wrongful Act” is defined as “any actual or alleged act, error, omission, misstatement,
misleading statement, neglect or breach of dutyf.]”**" “Interrelated Wrongful Acts’ are defined as
“Wrongful Actswhich haveasacommon nexusany fact, circumstance, situation, event, transaction
or seriesof facts, circumstances, situations, eventsor transactions.”**® The Court findsthelanguage
of these definitions is clear and unambiguous,**® and thus will givethese policy terms their plain

and ordinary meaning.'®

1541d. at Endorsement 2,92,at 1.

See J.D. Ex. 14, Lloyd’s Primary AT& T 2001 Run-Off Policy, Cl. 1. & 16; LIoyd’ sPrimary 2001 AT& T
Policy, Cl. |.at 15-16.

1%6 3.D.Ex. 14, Lloyd’s Primary AT& T 2001 Run-Off Policy, CI. V. Cat 22; Lloyd’s Primary 2001 AT& T
Policy, CI. IV. C at21-22.
157

155

J.D.Ex. 14, Lloyd’s Primary AT& T 2001 Run-Off Policy, CI.II.N at 18; Lloyd’s Primary 2001 AT& T
Policy, CI. II.N at 18.

138 3.D.Ex. 14, Lloyd’s Primary AT&T 2001 Run-Off Policy, Cl. 1. H at 4; Lloyd’s Primary 2001 AT&T

Policy,CI. I1.H at 4.
159 See e.g. Seneca Ins. Co. v. Kemper Ins Co., 2004 WL 1145830 (S.D.N.Y .).

180 Gov't Employees Ins. Co. v. Kligler, 366 N.E.2d 865, 866 (N.Y. 1977).
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Clause I1V.C of the Lloyd's Primary Policies applies when separate lawsuits involve the
same “Wrongful Act” or “Interrelated Wrongful Acts.” After carefully comparing the complaints
in the Prior and Subsequent Actions, the Court finds that any claims arising from the Williamson
and Leykin Actions must be deemed “first made” within the 1997 to 2001 policy period. Thisis
because the Subsequent Actions involve the same “Wrongful Acts’ and “Interrelated Wrongful
Acts’ asthose that gave rise to the Prior Actionsfiled in 1999 and 2000.**

The “Wrongful Act” that spawned all of the underlying litigation in this caseisthe March
2000 Transaction, which among other things, resulted in AT& T gaining control of At Home. That
“Wrongful Act” gaveriseto the Prior Adions. Each of thecomplaintsin Prior Actions advances
the same questionsof law and fact: (a) whether the Proposed March 2000 Transactionsweregrossly
unfair to the public stockholdes of At Home; (b) whether defendants involved with those
ransactionsfailed to discloseall material factsrelating to the Proposed Transactions, including the
potential positive future financial benefits that they expect to derive from At Home; (c) whether
those defendants willfully and wrongfully faled or refused to obtain or attempt to obtain a
purchaser for the assets of At Home at a higher price than that givento Cox and Comcast; (d)
whether plaintiffs and members of the Class would be irreparably damaged if the Proposed
Transactionswere consummated; (€) whether defendants breached or aided and abetted the breach
of thefiduciary and other common law duties owed by them to plaintiffs and members of the Class;

and (f) whether plaintiffs and members of the Class have been damaged and, if so, what isthe

161 See Pittleman and San Mateo Actions, respectively. J.D . Ex. 23, Compl., Pittleman v. At Home Corp.,

C.A. No. 17474 NC (Del. Ch. Oct. 13, 1999); J.D. Ex. 31, First Am. Consol. Compl., In re At Home Corp.
Stockholders’ Litigation, Master File No. 413094 (Cal. Super. Ct., San Mateo Co. Oct. 23, 2000).
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proper measureof those damages.

Thus, the Court finds the Prior and Subsequent Actions have, inter alia, the following
“Interrelated Wrongful Acts’ incommon: (a) AT& T’ srdationship with At Home created conflicts
of interest that the defendantsimproperly resolved in AT& T’ sfavor;**? (b) AT& T improperly used
the March 2000 Transactionsin a scheme to obtain complete control of At Home;* (c) the March
2000 Transactions were unfair to At Home and involved self-dealing by AT&T;*** and (d) the
March 2000 Transactions subjected At Hometo di sadvantageousdi stribution agreements, including
an insufficient share of subscriber revenue and reduced exclusivity rights.'®

Claims “ share a sufficient factual nexus when they are ‘ based on the same agreement’ or
when they involve the ‘same underlying circumstance.’”'*® A comparison of the underlying
complaints in this case revedls that Pittleman and the Leykin Action, and San Mateo and the

Williamson Fiduciary Action, have morein common than just the required “any fact” “common

162 ee e.g., Pittleman Compl., J.D. Ex. 23, at 11 21-32; Pittleman Am. Compl,.J.D. Ex. 24, at 1 26;

Williamson Compl. & Demand for Jury Trial, J.D. Ex. 37, at 1111-7, 88-92; Leykin First Am. Consol. Class Action
Compl., JD. Ex. 48, at 11 48-59.

163 See e.g., Pittleman Am. Compl., J.D. Ex. 24, at 11 25-36; In re At Home Corp. Stockholders’ Litigation

First Am. Consol. Compl., J.D. Ex. 31, at 11 6, 10, 36-51; Williamson Compl. & Demand for Jury Trid, J.D. Ex. 36,
at 1 39-44, 50-59; Williamson Compl. & Demand for Jury Trial, J.D. Ex. 37, at 11 1-7, 40-46, 151; Leykin Class
Action Compl., J.D. Ex. 42, at 1169-72; Leykin First Am. Consol. Class Action Compl., JD. Ex. 48, at 1 55, 70,
103.

164 gee e.g. Pittleman Am. Compl,. J.D. Ex. 24, at 1 30-36; In re At Home Corp. Stockholders’ Litigation
First Am. Consol. Compl., J.D. Ex. 31, at 1 1-6, 36-46; Williamson Compl. & Demand for Jury Trial, J.D. Ex. 36, at
1 5, 39-44, 134-136; Williamson Compl. & Demand for Jury Trial, J.D. Ex. 37, at 11-7, 40-46, 141-143; Leykin
First Am. Consol. Class Action Compl., JD. Ex. 48, at 11 5-6, 61, 98, 103.

185 See e.g. Pittleman Compl., J.D. Ex. 23, at 11 19-20; Pittleman Am. Compl,. J.D. Ex. 24, at 1 20, 33; In
re At Home Corp. Stockholders’ Litigation First Am. Consol. Compl., J.D. Ex. 31, at 1 6; Williamson Compl. &
Demand for Jury Trial, J.D. Ex. 37, at 9 40-46, 77-79; Leykin First Am. Consol. Class Action Compl., JD. Ex. 48,
at 11 49, 60-61(c)-(e), 71-75, 108.

166 seneca Ins. Co., 2004 WL 1145830, at *6 (S.D.N.Y.).
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nexus.”'*” TheseActionshaveastheir “commonnexus’ many facts, al originating fromtheMarch
2000 Transactions'®® Thus, based on its comparison of the underling complaints, it is clear to the
Court that the March 2000 Transactions, togethe with the facts, drcumstances, and events
constituting and attendant to them, tie together the Prior and Subsequent Actions rendering
Pittleman and Leykinasingle“Claim,” and San Mateo and Williamson asingle” Claim,” asdefined
in the policies.

Therefore, by operation of the clear and unambiguous policy terms and as a matter of law,
the Court findsthat AT&T’ s claimsarising from the Subsequent Williamson Fiduciary and Leykin
Actionswere “first made” during the July 1, 1997 to July 1, 2001 coverage period and fall outside
the scope of coverage under the 2001 AT& T Program, the 2001 Run-Off Program and the 2002
AT&T Program.

C. ThePrior Notice Exclusion

The Defendant I nsurers advance another independent ground for denying AT& T coverage
for theWilliamson Fiduciary and Leykin Actions— the Prior Notice Exclusions.'® They assert that
as amatter of law, the Court should find the Prior Notice Exclusions operate to bar coverage for
these Actions under the 2001 AT& T Program, the 2001 AT& T Run-Off Program, and the 2002

AT&T Program.

167 3.D. Ex. 14, Lloyd’s Primary AT& T 2001 Run-Off Policy, Cl.11.H at 4; Lloyd’s Primary 2001 AT& T

Policy, CI. I1.H at 4.

188 The Court notes that AT&T has acknowledged this common nexus of facts with respect to the San

Mateo and Williamson Fiduciary Actions in its representation to theU.S. Court of Appeals for the Ninth Circuit that
these two actions “involve identical all egations of fact, an identical claim for breach of fiduciary duty, and identical
prayersfor relief.” Br. of Def.-Appellee AT&T Corp., J.D. Ex. 35, at 5.

189 pef. Faraday Capital Ltd.’s(“Lloyd’s") Joinder in Fed. Ins. Co.'s Mot. for Part. Summ. J. at 1-2, AT& T

Corp. v. Clarendon Am. Ins., D.l. 82/E-File135 (June 7, 2005).
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The Prior Notice Exclusion contained in LIoyd’ s Primary 2001 AT& T Policy and Lloyd's
Primary 2001 AT& T Run-Off Policy state:

Underwritersshall not beliable to make any payment in connectionwith
any Claim ... based upon, arising out of, directly or indirectly resulting
from or in consequence of, or in any way involving:

A. Any Wrongful Act or any fact, circumstance or situation which
has been the subject of any noticegiven prior to the Policy Period
under any other Directors and Officers liability policy, or

B. Any other Wrongful Act whenever occurring, which, together
with a Wrongful Act which has been the subject of such notice,
would constitute Interrel ated Wrongful Acts.*”

The Exclusion applies to any “Claim ... based upon, arising out of, directly or indirectly
resulting from or in consequenceof, or in any way involving:”
Q) any Wrongful Act or any fact, circumstance or situation which
has been the subject of any notice given prior to the Policy Period
under any other Directors and Officers liability policy, or
2 any other Wrongful Act whenever occurring, which, together with
aWrongful Actwhich hasbeen the subject of such notice, would
constitute Interrelated Wrongful Actg[.]*"*
Similarly, the Defendant National Union 2002 Primary Policy contains a Prior Notice
Exclusion that reads:
The Insurer shall not be liable to make any payment of Loss in
connection with any Claim made against an Insured:...

(d) aleging, arising out of, based upon or attributable to
thefactsalleged, or to the same or related Wrongful Acts

170 3.D. Ex. 14, Lloyd’s Primary AT&T 2001 Run-Off Policy, CI. 111, at 5, Endorsement No. 1 at T 19, at

19; J.D. Ex. 8, Lloyd s Primary 2001 AT& T Policy, Cl. Ill, at 5, Endorsement No. 1 at § 16, at 19.
1 3.D. Ex. 14, Lloyd’ sPrimary AT&T 2001 Run-Off Policy, Endorsement No. 1, Cl. 111 B, 1 19 & 19;
J.D. Ex. 8,Lloyd’sPrimary 2001 AT&T Policy, Endorsement No. 1, CI.III B, at 1 16, at 19.
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alleged or contained in any Clam which has been
reported, or in any circumstances of which notice has
been given, under any policy of which this policy is a
renewal or replacement or which it may succeed in
time].]*"

Asexplained above, Defendant Excessinsurers' policiesapply in conformity withexclusions
found in the Primary Policies!”™ Similarly, Naional Union’s 5" and 9" Excess Policies apply
subject to the exclusions and limitations found inits 2002 Primary Policy, which aso contains the
above Exclusion.'

The Court findsthat the language of the Prior Notice Exclusionsis clear, unambiguous, and
undeniablybroad.'” Aswritten, thelanguage of this Exclusion encompassesnot only any “Claims,”

whether “directly or indirectly” caused by a“Wrongful Act,” but also any “Claims’ that in any way

involve any “Wrongful Act,” fact, circumstance or situations alleged in the prior litigation.”*"

172 3.D. Ex. 20, Nat'l Union Fire Ins. Co. Primary 2002 AT&T Policy § 4(d), at 7. See AT& T An. Br. in

Opp’'nto Nat’l Union’sMot. for Part. Summ. J,, D.I. 126/E-File 175, at 5-7.

173 See supra Part IC; Certification of Houseal, D.l. 70/E-File 114, at 10-12, 14-15, 16-19, 21-22; Def.
Zurich Am. Ins. Co.’s Mot. for Summ. J. and Joinder in Def. Fed. Ins. Co.”s Mot. for Part. Summ. J. asto 2001-
2007 AT&T Run-Off Policies at 1-2, AT& T Corp. v. Clarendon Am. Ins, D.I. 66/E-File 110 (June 2, 2005); Joint
Reply Br. in Supp. M ot. for Part. Summ. J., E-Filel96, at 17 n.9; J.D. Ex. 18, Twin City Firelns Co., 2001 AT&T
Run-Off Policy, Endorsement No. 2;J.D. Ex. 12, Twin City Fire Ins Co., 2001 AT&T Policy, Endorsement No. 4.

174 see Certification of Houseal, D.1. 70/E-File114, at 22-32; Nat’| Union Op. Br., D.I. 69/E-File 113, at

20-21; J.D. Ex. 20, Nat’'l Union Fire Ins. Co. Primary 2002 AT&T Policy § 4(d), at 7; J.D. Ex. 21, Nat’'l Union Fire
Ins. Co. 2002 5™ Excess Policy § I(a) and (b), & 1; J.D. Ex. 22, Nat’l Union Fire Ins. Co. 2002 9" Excess Policy §
I(a) and (b), at 1.

17 see U.S. Underwritersins. Co. v. Congregation Kollel Tisereth, TZVI, 2004 W L 2191051, at *6

(E.D.N.Y. 2004); Zunenshine, 1998 W L 483475, at *4 (S.D.N.Y. 1998); U.S. Underwritersins. Co. v. Zeugma
Corp., 1998 WL 633679, at *3 (S.D.N.Y. 1998); citing N.H. Ins Co. v. Jefferson Ins. Co., 624 N.Y.S.2d 392, 396
(N.Y. App. Div. 1995) (The “words ‘arising out of’ are hardly ambiguous. When used in an exclusion, they are
deemed to be broad, generd, comprehensive terms ‘ ordinarily understood to mean originating from, incidentto, or
having connection with ...”); Aloha Pacific, Inc. v. California Ins. Guarantee Ass'n, 93 Cal. Rptr. 2d 148, 162 (Cal.
Ct. App. 2000) (“Courts in California and elsewhere have consistently given a broad interpretation to terms such as
‘arising out of’ in various kinds of insurance provisions.”). Cf. LaValley v. Va. Sur. Co., 85 F. Supp. 2d 740, 744-45
(N.D. Ohio 2000) (following Zunenshine, 1998 W L 483475)).

76 AllmericaFin. Corp. v. Certain Underwriters at LIoyd’s London, 2004 W L 2341388, *6 (Mass.

Super.); Foster v. Summit Med. Sys., Inc., 610 N.W.2d 350, 354 (Minn. App. 2000) (stating that “policies do not
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Further, as “[n]othing in the policy requires that a claim involve precisely the same parties legal
theories, ‘Wrongful Act[s],” or requests for relief for [the Prior Notice exclusion] to apply,” the
Court finds that the allegations set forth in the Williamson Fiduciary and Leykin Actions are based
upon, arise out of, directly and indirectly result from, and involve the same “Wrongful Act.”*"”
Moreover, it finds the “Wrongful Acts’ alleged in both the Subsequent and Prior Actions are
“Interrelated Wrongful Acts.” Thecomplaintsin the underlying actions allege that the March 2000
Transactionsled to, or wouldlead to, AT& T’ sdomination and control of At Home. Thus, they have
as a“common nexus’ many of the same facts, circumstances, situations, events, transactions, or
series of the same.

AT&T argues, as a matter of public policy, that the Court should not interpret the Prior
NoticeExclusonsothat AT& T’ sstatusascontrolling shareholder of At Homebecomesatriggering
“fact, circumstance or situation.”*™® It asserts that this interpretation would amount to a blanket
exemption from D& O coverage for any future directors, officers or controlling shareholders after
asinglereferenceto that status— which occurs asamatter of coursein shareholder actionsalleging

breach of duties— could be determined to interrelate to all ensuing Wrongful Acts!” Given the

require that the ‘Wrongful Acts’ or ‘Interrelated Wrongful Acts’ be key to finding liability. Under the policies,
coverage is excluded if the claim even ‘indirectly result[s] from or [is] in consequence of, or in any way involve[s]’
the wrongful acts....”). Cf. N.H. Ins. Co., 624 N.Y.S.2d 392, 396 (N.Y. App. Div. 1995).

Y7 Zunenshine, 1998 WL 483475, at *4, 5 (S.D.N.Y. 1998) (finding a D&O liability policy “*pending
litigation’ and ‘ prior notice’ exclusions clear and unambiguous. By their terms, they exclude coveragefor claims
‘arising out of, directly or indirectly resulting from, in consequence of, or in any way involving any fact,
circumstance, situation, transaction, event or W rongful Act’ alleged in a pending lawsuit or made the subject of a
prior notice given to another insurer.”). See Bensalem Twp. v. Int’| Surplus LinesIns. Co., 1992 WL 142024 (E.D.
Pa.), rev’d on other grounds, 38 F.3d 1303 (3d Cir. 1994).

8 ATET Corp.”’s Consol.An. Br. inOpp’n, D.I. 124/E-File 173, at 47; Joint Reply Br. in Supp. Mot. for
Part. Summ. J., E-Filel96, at 26.
179 |4
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plainlanguage of the policiesand theall egationsmadein the Underlying Actionsthe Court findsthis
reasoning unpersuasive. Itignoresthe clear policy definition of “Interrelated Wrongful Acts,” and
the common nexus of facs among the Prior and Subsequent Actions (stemming from the 2000
Transactions) which gaveriseto repeated allegations of AT& T’ sexerciseand abuse of control over
At Home.'®

Therefore, the Court finds as a matter of law that AT&T is not entitled to coverage for the
Williamson Fiduciary and Leykin Actions. The Prior Notice Exclusions bar coverage for these
Subsequent Actions, because they involve the same and/or “Interrelated Wrongful Acts’ as the
Pittleman and San Mateo Actions.

D. ThePrior Actsand ThePrior and Pending Litigation Exclusions

1. ThePrior Acts Exclusion

The Prior Acts Exclusion found in Lloyd's 2001 AT&T Primary Policy states that the
“Underwriter shall not be liable to make any payment in connection with any Claim:

L. based upon, arising out of, directly or indirectly resulting from or in consequence of, or

in any way involving:

1. any Wrongful Act actualy or alegedly committed prior to 9:00 am. Eastern
Standard Time on 9" July, 2001, or

2. any Wrongful Act occurringon or subsequent t09:00 am. Eastern Standard Time
on 9" July, 2001, which, together with aWrongful Act occurring prior to such date
would constitute Interrel ated Wrongful Actg[.]™®*

180 Joint Reply Br. in Supp. Mot. for Part. Summ. J., E-Filel96, at 26-27.

J.D. Ex. 8, Lloyd s Primary 2001 AT& T Policy, Endorsement No. 1 at 24, at 21. See Cont’'| Cas Co.
Mem. of Law in Supp. Mot. Part. Summ. J., D.l. 65/E-File 109, at 6; Certification of Houseal, D.I. 70/E-File114, at

138.

181
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Asnoted above, the Defendants’ Excesslnsurer pdiciesapplyin conformitywith the Primary Policy
exclusion.'® Moreover, similar Prior Acts Exclusionsalso exist in the Defendants National Union,
Zurich, Twin City, and Gulf excess policies, under the 2001 AT& T Programand AT& T 2001 Run-
Off Program.!#®

Additi onally, intheir Joint Reply, the Defendants Zurich, Twin City, and Gulf represent that
their Prior Acts exclusions are “substantidly similar” to the Defendant Continental’s Prior Acts
Exclusion.®® The Defendant Continental’s 2001 Excess Policy provides that “any claim based
upon, arising out of, relating to, directly or indirectly resulting from, or in consequence of, or in any
way involving:”

4. any Wrongful Act (asthat termisdefined inthe Primary Policy), occurring
prior to 7/9/01, or any other Wrongful Act, (asthat term is defined in the

182 see Certification of Houseal, D.I. 70/E-File 114, at 10-12, 14-15, 16-19, 21-22: Def. Zurich Am. Ins.

Co.’s Mot. for Summ. J. and Joinder in Def. Fed. Ins. Co.’s Mot. for Part. Summ. J. as to 2001-2007 AT& T Run-
Off Polides at 1-2, AT& T Corp. v. Clarendon Am. Ins., D.I. 66/E-File 110 (June 2, 2005); Def. Gulf Ins. Co.’s
Joinder in Cont’l Cas. Co.’s Mot. for Part. Summ. J. for Decl.There is No Coverage for the Williamson Fiduciary
and Leykin Actions U nder the Excess Run-Off and 2001 Continental Policies at 2, AT& T Corp.v. Clarendon Am.
Ins., D.l. 73/E-File 118 (June 6, 2005); Def. Gulf Ins Co.’sJoinder in Fed. Ins Co.’sMot. for Part. Summ. J.for
Decl.Thereis No Coverage for the Underlying Litigation Under the AT& T Run-Off Policy Tower at 34, AT&T
Corp. v. Clarendon Am. Ins, D.l. 75/E-File 120 (June 6, 2005); J.D. Ex. 19, Gulf Run-Off Policy; Def. Twin City
Fire Ins. Co.’s Not. Joinder. in Mots. for Part. Summ. Ins. Co. Filed in Connection with Williamson Fiduciary &
Leykin Actions & 2-3, AT&T Corp. v. Clarendon Am. Ins., D.I. 81/E-Filel130 (June 7, 2005); Joint Reply Br. in
Supp. M ot. for Part. Summ. J., E-Filel96, at 17 n.9; J.D. Ex. 18, Twin City FireIns. Co. 2001 AT & T Run-Off
Policy, Endorsement No. 2; J.D. Ex. 12, Twin City Fire Ins. Co., 2001 AT&T Policy, Endorsement No. 4.

183 see Nat’l Union Op. Br.,D.I. 69/E-File 113, at 18, JD. Ex.9, Nat| Urion Firelns Co.2002 AT&T

Primary Policy, Endorsement No. 2; Def. Zurich Am. Ins. Co.’s Mot. for Summ. J. and Joinder in Def. Fed. Ins.
Co.’s Mot. for Part. Summ. J. as to 2001-2007 AT& T Run-Off Policies at 2, AT& T Corp. v. Clarendon Am. Ins. ,
D.l. 66/E-File 110 (dune 2, 2005); J.D. Ex. 11, Zurich Policy; Endorsement 2; Def. Gulf Ins. Co.'s Joinder in Fed.
Ins. Co.’s M ot. for Part. Summ. J. 3-4, D.l. 75/E-File 120; J.D . Ex. 19, Gulf Ins. Co. Run-Off Policy; D ef. Twin City
Fire Ins. Co.’s Not. Joinder. in Mots. for Part. Summ. Judg. Filed in Connection with Williamson Fiduciary & Leykin
Actions & 2-3, AT&T Corp. v. Clarendon Am. Ins., D.l. 81/E-Filel30 (June 7, 2005); Joint Reply Br. in Supp. Mot.
for Part. Summ. J., E-Filel96, at 17 n.9; J.D. Ex. 18, Twin City Fire Ins. Co. 2001 AT & T Run-Off Policy,
Endorsement No. 2; J.D. Ex. 12, Twin City Fire Ins. Co. 2001 AT& T Policy, Endorsement No. 4.

184 J0int Reply Br. in Supp. Mot. for Part. Summ. J., E-Filel196, at 17 n.9; Twin City FireIns. Co.’s Not.
Joinder, D .I. 81/E-Filel130, at 3.
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Primary Policy), occurring 7/9/01 which, together with a Wrongful Act
occurringprior to 7/9/01, would be considered interrelated Wrongful Acts(as
that term is defined in the Primary Policy).'®

Similarly, the Prior ActsExclusion found inthe National Union 2002 AT& T Primary Policy reads:

[T]he Insurer shall not be liable to make any payment for Loss in connection

with a Claim made against an Insured alleging any Wrongful Act occurring

prior to July 9, 2001 or after the end of the Policy Period. This policy only

provides coverage for Wrongful Act occurring onor after July 9, 2001 and

prior to the end of the Policy Period and otherwise covered by this palicy.

Lossarising out of the same or related Wrongful Actshall bedeemedto arise

from the first such same or related Wrongful Act.'®
National Union’s 5" and 9" Excess Policies apply subject to the Prior Acts Exclusion found in its
2002 Primary Policy.*®” These policies “provide ... coverage in accordance with the same terms,
conditions, exclusionsand limitationsastheFollowed” 2002 A T& T N ati onal Union Primary Policy,
which contains the above Exclusion.'®

The Defendants urge that the Prior Ads Exclusionsin the Primary and Excess Policies bar

coverage for theWilliamson Fiduciary and Leykin Actions becausethese Actionsarebased on, arise

out of or are attributable to aleged “Wrongful Acts’ that occurred, were committed or attempted,

before July 9, 2001, and “Wrongful Acts’ that occurred after July 9, 2001, which they assert share

185 5p. Ex. 10, Cont’'| Cas. Co. 2001 Excess Policy, Endorsement 4. See Cont’| Cas. Co. Mem. of Law in

Supp. M ot. Part. Summ. J., D.I. 65/E-File 109.

18 3D. Ex. 20, Nat’l Union FireIns. Co. 2002 AT& T Primary Policy, Endorsement No. 11. See Nat'l
Union Op. Br.,D.l. 69/E-File 113, at 19.

187 see Certification of Houseal, D.I. 70/E-File114, at 22-32; Nat'| Union Op. Br., D.I. 69/E-File 113, at

20-21; J.D. Ex. 20, Nat’l Union Fire Ins. Co. Primary 2002 AT& T Policy 8§ 4(d), at 7; J.D. Ex. 21, Nat’'l Union Fire
Ins. Co. 2002 5™ Excess Policy § I(a) and (b), & 1; J.D. Ex. 22, Nat'l Union Fire Ins. Co. 2002 9" Excess Policy §
I(a) and (b), at 1.

188 3.D. Ex. 21, Nat’l Union Fire Ins. Co. 2002 5" Excess Policy § I, at 1; J.D. Ex. 22, Nat'| Union Fire Ins.
Co. 2002 9" Excess Policy § 1, at 1.
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acommon nexus with the pre-July 9, 2001 acts.*®*® They further aver that theWilliamson Fiduciary
Action arose from “Wrongful Acts,” occurring beforethe March 2000 Transactions and continuing
through the September 2001 At Home Bankruptcy, and that all “Wrongful Acts” occurring after July
9, 2001, share acommon nexus withthose acts occurring before that date. Thus, they assert that the
Williamson Fiduciary and Leykin Actions are not covered “Claims.”

Withafew exceptions, AT& T disputestheDefendants’ contentionsthat theallegationsmade
in the Subsequent Actions arise from the March 2000 Transactions and argue that the Defendants
exclusions are ambiguous!® Thus, AT& T maintainsthat the exclusions must be strictly construed
infavor of coverage. Specificaly, astothePrior ActsExclusions, AT& T admitstha “ certain of the
Claimsin Leykin and Williamson are based on “Wrongful Acts’ allegedly committed prior to July
9, 2001.”*** However, it argues that other Claims took place after July 9, 2001, and that the
Defendants present no undisputed evidence proving the “Wrongful Acts’ alleged inthe underlying

complaintsactually occurred.*? Finaly, it challengesthe Defendants’ “overly broad application of
policy language,” arguing their determination that the post July 9, 2001 “Wrongful Acts’ are

interrelated to the pre-July 9, 2001 “Wrongful Acts” is“‘too tenuous.’ "%

189 see Cont’l Cas Co. Mem. of Law in Supp. Mot. Part. Summ. J. for Decl. ThereisNo Coverage for

Williamson Fiduciary & Leykin Actions Under Excess Run-Off & 2001 Cont’l Policies at 15-17, AT&T Corp. v.
Clarendon Am. Ins, D.l. 65/E-File 109 (June 2, 2005); Def. Zurich Am. I ns. Co.’ s M em. of P.& A. in Supp. Of Mot.
for Summ. J. at 5-8, AT& T Corp. v.Clarendon Am. Ins, D.l. 66/E-File 110 (June 2, 2005); Joint Reply Br. in Supp.
Mot. for Part. Summ. J., E-Filel96, at 36-38.

190 See AT& T Corp.’s Consol. An. Br. in Opp'n, D.I. 124/E-File 173, at 44-45, 51; AT&T An. Br. in
Opp’'nto Nat'l Union'sMot. for Part. Summ. J,, D.l. 126/E-File 175, at 25.

191 AT& T Corp.’s Consol. An. Br. inOpp’n, D.1. 124/E-File 173, at 67.
See AT&T Corp.’s Consol. An. Br. inOpp’n, D.l. 124/E-File 173, at 66-68.

See AT& T Corp.’s Consol. An. Br.in Opp’'n, D.l. 124/E-File 173, at 68-69, citing Cont’| Cas. Co. v.
Wendt, 205 F.3d. 1258, 1263 (11th Cir. 2000).

192

193

52



As with the Defendants Prior Notice Exclusions, after careful comparison of the plain,
unambiguous definition of “common nexus’ and the allegations made in the Prior and Subsequent
Actions,** the Court findsthat the Prior A cts Exclusion bars coverage for the Williamson Fiduciary
and Leykin Actions. Moreover, the Court does not find ambiguity in the phrases* same or related,”
“based upon” and “arising out of,” even where such terms are not defined within these policies.'
The Court agrees with the Defendant National Union that the mere absence of a definition for a
term, by itself, does not render the undefined term ambiguous.*® “Indeed, any rule that rigidly
presumed ambiguity from the absence of a definition would be illogical and unworkable.”**
Therefore, asAT& T offersno reasonabl ealternativeinterpretationfor the Prior ActsExclusions, the
Court finds its clear, unambiguous terms enforceable as written.'*®

2. The Pending and Prior Litigation Exclusion

194 see Cont’l Cas. Co. Mem. of Law in Supp. Mot. Part. Summ. J., D.I. 65/E-File 109, at 15-17; Pittleman

Compl., J.D. Ex. 23; In re At Home Corp. Stockholders’ Litigation First Am. Consol. Compl., JD. Ex. 31,
Williamson Compl. & Demand for Jury Trial, J.D. Ex. 36; Leykin Consol. Class Action Compl., JD. Ex. 47.

195 See Nat’ I Union Op. Br., D.l. 69/E-File 113, at 8; Joint Reply Br. in Supp. Mot. for Part. Summ. J., E-
Filel96, at 16; AT&T An. Br. in Opp’nto Nat’| Union’s Mot. for Part. Summ. J., D.I. 126/E-File 175, at 5, 7, 10,
25-26. See Zunenshine, 1998 WL 483475, at * 4 (S.D.N.Y. 1998).

19 Bay Cities Paving & Grading, Inc., 855 P.2d 1263, 1270 (Cal. 1993).
197
Id.

See Champlain Enters. v. Chubb Cugom Ins. Co., 316 F. Supp. 2d 123, 129 (N.D.N.Y. 2003); Hugo
Boss Fashions, Inc. v. Fed. Ins. Co., 1999 WL 1072819, at *1 (S.D.N.Y. 1999) (enforcing prior acts exclusion
because “[t]o hold otherwise would not only amount to adoption of an unreasonable interpretation of the policy, but
would also amount to this Court impermissibly redrafting the contract in the plaintiffs’ favor.” ); New Hampshire Ins.
Co. v. Jefferson Ins Co., 624 N.Y.S.2d 392, 396 (N.Y . App. Div. 1995). Accord Fed. Ins Co. v. Learning Group
Intern., Inc.,, 1995 WL 309047, at *2 (9th Cir. 1995) (declining to find language of a prior acts exclusion ambiguous
in part and reiterating that “‘[w]here contract language isclear and explicit and does not lead to an absurd result, we
ascertain [the parties'] intent from the written provisions and go no further.”” ); Gateway Group Advantage, Inc. v.
McCarthy, 300 F. Supp. 2d 236, 241 (D. M ass. 2003). Cf. Sinopoli v. The North River Ins. Co., 581 A.2d 1368,
1370 (N.J. Super. Ct. App. Div. 1990) (affirming summary judgment for home owner’s liability insurer and stating
the court isnot “permitted, even under the guise of good faith and peculiar circumstances to alter the terms of an
otherwise unambiguous contract. If plainly expressed, the insurersare entitled to have liability limitations construed
and enforced as expressed.”).
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53



Pending and Prior Litigation Exclusions are found in the 2001 AT& T Program, the 2001
AT&T Run-Off Programs, and the2002 AT& T Program.'*® The Defendant Continental’s Excess
Policies, contain Pending and Prior Litigation Exclusions that provide:

“any claim based upon, arising out of, relating to, directly or indrectly
resulting from, or in consequence of, or in any way involving: 3a. Any fad,
circumstance, situation, transaction or event underlying or alleged in any
prior and/or pending litigation as of 7/9/01, regardless of the legal theory
upon which such litigation is predicated.”®

Likewise, the National Union 2001 AT& T Excess Policy Pending and Prior Litigation
Exclusion states:

Insurer shdl not beliablefor any L ossin connection with any Claim(s) made
against any Inaured(s): allegng, arising out of, based upon or attributableto
any pending or prior litigation as of July 9, 2001 or alleging or derived from
the same or essentially the same facts as alleged in such pending or prior
litigation.”*

The Defendant Insurers Zurich and Twin City, in their Joint Reply, represent that their
Exclusions are “substantidly similar” to the Continental Prior Litigation Exclusions.®® These

Defendants, together with Defendant Gulf, also state that their policiesfollow form, incorporate or

apply subject to or in accordance with the terms, conditions, endorsements and exclusions of the

199 Cont’l Cas. Co. Mem. of Law in Supp. Mot. Part. Summ. J., D.I. 65/E-File 109, at 5.

29 cont’l Cas Co. Mem. of Law in Supp. Mot. Part. Summ. J., D.I. 65/E-File 109, at 14; J.D. Ex. 10,
Cont’l Cas. Co. 2001 ExcessPolicy § XII, Endorsement 1, at 1 3; JD. Ex. 17, Cont’| Cas. Co. 2001 Run- Off Policy
§ XII, Endorsement 3, 1 3a.

21 5p. Ex. 9, Nat’'| Union Fire Ins. Co. 2002 AT&T Primary Policy, Endorsement No. #3.

See Joint Reply Br. in Supp. Mot. for Part. Summ. J., E-Filel96, at 17 n.9; Twin City Firelns. Co.’s
Not. Joinder, D.I. 81/E-Filel30, at 2-3; Def. Zurich Am. Ins. Co.”’s M ot. for Summ. J. and Joinder, D.l. 66/E-File
110, at 1-2; J.D. Ex. 11, Zurich Am. Ins. Co. 2001 AT&T Policy, Endorsement No. 1; J.D. Ex. 12, Twin City Fire
Ins. Co., 2001 AT&T Policy, Endorsement No. 2.
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underlying policies?*®

A Prior Litigation Exclusion also existsin the National Union 2002 AT& T Primary Policy.
It states:
The Insurer shall not be liable to make any payment of Lossin
connection with any Claim made against an Insured....
(e) alleging, arising out of, based upon or attributable to,
as of the Continuity Date, any pending or prior: (1)
litigation; or (2) administrative or regulatory proceeding
or investigation of which an Insured had notice, or
alleging or derived from the same or essentially the same
facts as alleged in such pending or prior litigation or
administrative or regulatory proceeding or
investigation[.]**
As noted above, the National Union 5" and 9" Excess Policies apply subject to the exclusions and
limitations found in its 2002 AT& T Primary Policy, which contains the above Exclusion.®®
The Defendants argue that the language of their Exclusions is “dear and enforceable
accordingtotheir terms.”*® Therefore, theDefendants assat that thislanguage plainly excludesthe

Leykin Actionand Williamson FiduciaryAction Claimsbecausethesetwo Claimsare* derived from

[the] same or essentially the same facts,”?*” and are “based on, arising out of , relating to, directly or

203 gee Twin City FireIns. Co.”s Not. Joinder, D.l. 81/E-Filel30, at 2-3; Def. Zurich Am. Ins. Co.’s Mot.

for Summ. J. and Joinder, D.l. 66/E-File 110, at 1-2; J.D. Ex. 11, Zurich Am. Ins. Co. 2001 AT&T Policy,
Endorsement No. 1; J.D. Ex. 12, Twin City Fire Ins. Co., 2001 AT& T Policy, Endorsement No. 2; Def. Gulf Ins.
Co.’s Joinder, D.l.73/E-File 118, at 4; Def. Gulf Ins. Co.’s Joinder, D.I. 75/E-File 120, at 3.

204 3.D. Ex. 20, Nat'l Union Fire Ins. Co. Primary 2002 AT&T Policy § 4(e), at 7. See AT& T An. Br. in
Opp’'nto Nat’l Union’sMot. for Part. Summ. J, D.I. 126/E-File 175, at 5-7.

205 See Certificaion of Houseal, D.l. 70/E-File 114, at 22-32; Nat’| Union Op. Br., D.I. 69/E-File 113, at

19-21; J.D. Ex. 20, Nat’l Union Fire Ins. Co. Primary 2002 AT&T Policy 8 4(d), at 7; J.D. Ex. 21, Nat’'l| Union Fire
Ins. Co. 2002 5™ Excess Policy § I(a) and (b), & 1; J.D. Ex. 22, Nat'l Union Fire Ins. Co. 2002 9" Excess Policy §
I(a) and (b), at 1.

26 cont’l Cas Co. Mem. of Law in Supp. Mot. Part. Summ. J., D.I. 65/E-File 109, at 14-15; Nat'| Union

Op. Br., D.I.69/E-File 113, at 18.

207 Nat’| Union Op. Br., D.I. 69/E-File 113, at 18.
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indirectly resulting from, or in consequence of, or in any way involving” the same “facts,
circumstances, situations, transactionsor events” aready allegedinthe Pittleman and the San Mateo
Actions, which were pending as of, or filed prior to July 9, 2001.*®

After contesting the Defendants’ argumentsthat the Subsequent ActionsarisefromtheMarch
2000 Transactionsand asserting that the Defendants’ exclusionsareambiguous®® AT& T arguesthat
public policy precludes “treat[ing]” its status as controlling shareholder as a“fact, circumstance or
situation” sufficient to trigger the Prior Litigation Exclusion.?® It asserts tha the Defendants
proposed interpretation is“ absurd,” overly broad and would “eviscerate” coverage, thus rendering
it “illusory.”?* AT&T maintains this exclusion must be strictly construed against the Defendant
Insurersin favor of coverage??

Asexplained above, based on its comparison of the underlying complaints and the plain and
unambiguous policy language, the Court findsthe pre-July 9, 2001 Pittleman and San Mateo Actions
have a*common nexus’ with the later filed Leykin and Williamson Actions based in the multiple
shared facts, circumstances, and situations stemming from the March 2000 Transactions. The
Pending and Prior Litigation Exclusion bars coverage becausethese Subsequent Actionsinvolvethe

same and/or “Interrelated Wrongful Acts’ as the Prior Actions, in that the allegations in the

28 cont’'| Cas Co. Mem. of Law in Supp. Mot. Part. Summ. J., D.I.65/E-File 109, at 14-15.

209 56 AT& T Corp.’s Consol. An. Br. in Opp'n, D.I. 124/E-File 173, at 44-45, 51; AT&T An. Br. in
Opp’'nto Nat’l Union’sMot. for Part. Summ. J,, D.l. 126/E-File 175, at 25.

20 AT&T Corp.”’sConsol. An. Br.in Opp’n, D.I. 124/E-File 173, at at 44-46, 47, AT&T An.Br.inOpp’'n
to Nat'| Union’s Mot. for Part. Summ. J.,D.l. 126/E-File 175, at 25-26.

2L AT& T Corp.’s Consol. An. Br. in Opp'n, D.I. 124/E-File 173, at 46-51; AT& T An. Br. in Opp'n to
Nat'l Union’s Mot. for Part. Summ. J., D.I. 126/E-File 175, at 25.

212 56 AT& T Corp.’s Consol. An. Br. in Opp’n, D.I. 124/E-File 173, at 44-45; AT& T An. Br. in Opp’'n to
Nat’| Union’s Mot. for Part. Summ. J., D.I. 126/E-File 175, at 24.
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underlyingcomplaintsconcern AT& T’ sdomination and control of At Homearising fromthe March
2000 Transactiors.

Thus, the Court agreeswith the Defendantsthat the Leykinand Williamson Fiduciary Action
Claims fall within the scope of this Exclusion because these Actions derive from the “same or
essentially the samefacts’ and are*based upon, arise out of, directly or indirectly result from, are
in consequence of, and in any way involve’ the same fads, circumstances, situations, transactions
or events’ that underlie the Prior Actions.

AT&T spublic policy agument asto itscontrolling sharehol der statustriggeringthe Pending
and Prior Litigation Exclusion is unpersuasive for the reasons set forthabove.”® Further, the Court

findsthis clauseisclear, unambiguous™* and therefore “not against publicpolicy to enforce....”#*

E. Consider ation of the Allegationsin the Undea lying Suits Versus* Actual Facts’

AT&T contends that the Defendantsimproperly and exclusivelyrelied on the allggationsin
underlying complaints, not “actual facts,” to bar coverage for the Williamson Fiduciary and Leykin

Actions. Therefore, it asserts that the Defendants fail to satisfy their burden on summary

213 gee supra at PartIl1C.

Zunenshine, 1998 W L 483475, at *4 (S.D.N.Y.); Juszkiewicz v. Fed. Ins. Co., 1999 W L 1044330, at *2
(9th Cir.). See, e.g., Seneca Ins. Co., 2004 W L 1145830, at *6 (S.D.N.Y .) (explaining that Home Ins. Co. v.
Spectrum Info., 930 F. Supp. 825,833 (E.D.N.Y. 1996), on which AT&T relies, stands for the proposition that the
“applicability of a provision ... that excludes from coverage loss ‘in any way related to’ a fact, circumstance, or
situation that has been the subject of notice under a prior policy depends ‘ on whether there was asufficient factual
nexus for the exclusion to apply.’”). See also Nat’'l Union Fire Ins. Co. v. Willis, 296 F.3d 336, 341-42 (5th Cir.
2002) ; Comerica Bank v. Lexington Ins. Co., 3 F.3d 939, 942-44 (6th Cir. 1993). Accord ML Direct, Inc., 93 Cal.
Rptr 2d 846, 852-53 (Cal. Ct. App. 2000).

215 Juszkiewicz, 1999 W L 1044330, at *2 (9th Cir.). Cf. Zunenshine, 1998 WL 483475, at *5; ML Direct,
Inc., 93 Cal. Rptr. 2d 846 at 853.
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judgment.?® In opposition, the Defendants argue that the Court “need not look beyond the
complaints nor determine far itself the ‘actual facts' in the underlying litigation,” to resolve the
coverage issues raised at this stage of the proceedings?’ According to the Defendants, AT&T’s
submission in this case of thousands of pages of documents produced during discovery in the
Williamson Fiduciary Actionisaploy “to preclude summary judgment” by creating*the appearance
of somefactual dispute.”*® AT& T disagrees, arguing that, in addition to the underlying sharehol der
allegations, the Court should consider the “ actual facts” AT& T developed through discoveryin the
Williamson Fiduciary Action.?® It offers this “amply supported record evidence” to show the
existence of genuine issues of material fact as to whether the underlying clams in the Prior and
Subsequent Actions are interrelated.? It maintains the Defendants “exclusive reliance on bald,
unsupported allegationsfailsto satisfy their summary judgment burden to show that undisputed facts
establish an interrelationship between all of the Claims asserted in” these Actions

In cases involving policies with similar single claim provisions, prior notice and/or prior
litigation exclusions, courts determine coverage based on the allegations in the underlying

complaints and not the “actual facts.”?> Moreover, as explaned above, where policy language is

216 50 AT& T An. Br. in Opp’n to Nat’| Union’s Mot. for Part. Summ. J., D.I. 126/E-File 175, at 29-30.

27 j0int Reply Br. in Supp. Mot. for Part. Summ. J., E-Filel96, at 19.

218 |4, at 20.

219 AT&T Corp.’s Consol. An. Br. inOpp’n, D.I. 124/E-File 173, at 51.

220 AT&T Corp.’s Consol. An. Br. inOpp’n, D.1. 124/E-File 173, at 52-53.

2L AT&T Corp.’s Consol. An. Br. inOpp’n, D.I. 124/E-File 173, at 52.

222 See, e.g., Highwoods Properties, Inc. v. Executive Risk Indem., Inc., 407 F. 3d 917 (8th Cir. 2005)

(affirming a decision of the United States District Court for the Western District of Missouri granting summary
judgment to insurer based on the underlying complaintsand the language of the clams made liability policy and not
discovery.); Zunenshine, 1998 WL 483475 (S.D.N.Y.) (holding that where pending litigation or prior notice
exclusions are atissue, and thereis no judicial determination of liability in underlying suit, insurer may rely on
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clear and unambiguous, it is given its plain meaning.

Unguestionably, there are factual disputes in the underlying shareholder suits. For
example, AT&T vehemently denies it abused its contral over At Home for its own benefit and
maintains that it tried to help At Home.”® However, in the present coverage action and,
notwithstanding the voluminous exhibits proffered in support of its position, AT& T’ s denials of
various allegations asserted against it in the underlying actions do not constitute factud disputes
sufficient to defeat summary judgment. Further, by their present motions, the Defendants seek a
determination as to whether the Subsequent Actions involve the same or “Interrelated Wrongful
Acts.” Moreover, it isundsputed that the terms of the policies at issue address “alleged” wrongful
acts.” Therefore, thelaw requiresthat the Court decide theseissues based on theallegationsin the
complaints and therelevant policy provisions?*®

At this stage of the proceedings, it is not the Court’ s role to evaluate the validity or truth of
allegations made in the underlying complaints by undertaking an analysis of the “actual facts’” or
extrinsic evidence offered to refute alegations made in those Actions. For purposes of these
Motions, such evidence does not create genuine issues of material fact necessary to preclude

summary judgment. AT&T’s theory that this Court must, in essence, adjudicate the underlying

all egati or8rsee M@ Nt ¢ GLRANEHHAE . LS USIPO PR €Sl 124/E-File 173, at 18, 20.

224 3.D. Ex. 14, Lloyd’ sPrimary AT&T 2001 Run-Off Policy, Endorsement No. 1 at 16, at 18. J.D. Ex. 8,
Lloyd’'s Primary 2001 AT& T Policy, Endorsement No. 1 at § 12, at 18.

225 greadfast Ins. Co., 277 F. Supp. 2d 245, 251 (S.D.N.Y. 2003); Holman, 616 N.E.2d 499,500 (N.Y.
1993); Tartaglia, 658 N.Y.S.2d 388, 390 (N.Y. App. Div. 1997); Voorhees, 607 A.2d 1255, 1259 (N.J. 1992); Fed.
Ins. Co., 885 A.2d 465, 468 (N .J. Super. Ct. App. Div. 2005); Hebela, 851 A.2d 75, 79 (N.J. Super. Ct. App. Div.
2004); Rosario, 799 A.2d 32, 40 (N.J. Super. Ct. App. Div. 2002) ; Powell, 760 A.2d 1141,1144 (N .J. Super. Ct.
App. Div. 2000) ; Hayward, 430 F.3d 989, 991 (9th Cir. 2005); Scottsdale Ins. Co., 115 P.3d 460, 466 (Cal. 2005);
Montrose Chem. Corp., 861 P.2d 1153, 1157 (Cal. 1993). Cf. BeltPainting Corp., 795 N.E.2d 15, 17 (N.Y. 2003);

Hampton Med. Group, P.A,, 840 A.2d 915, 920 (N.J. Super. Ct. App. Div. 2004).
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shareholder sui tstodeterminetheagpplicability of particular policy exclusionsor coverage provisions
iscontrary to case law and the expressterms of the policies. If such an approach were necessary to
determine coverage obligations, it wouldbe virtuallyimpossiblefor insurersissuing “ Claims made”
policiesto decidewhether aparticular lawsuit fallswithinan earlier policy period until all underlying
allegationsareprovenor refuted. AstheDefendantsaptly note, “AT& T’ stheory would wreak havoc
with the entire system of claims made insurance.”?®

V. CONCLUSION

For the reasons set forth above, the Defendants’ Motions for Partial Summary Judgment
filed pursuant to Phase 1of the Case Management Order are GRANTED.

IT ISSO ORDERED.

Jan R. Jurden, Judge

226 Def. Fed. Ins. Co. Reply Br., D.I. 132/E-File 198, at 11.
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