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OPINION

FACTS

The plaintiffs, Michael and Connie Zimmerman (“Plaintiffs”), have brought an

action against The Carriage Place, Inc. (?The Carriage Place”), Friends of Old Dover,

Inc. d/b/a The Dover Historical Society (“Friends of Old Dover”), George E. Parris,

Jr., and Clinton C. Glenn, jointly and severally, for damages in the amount of $25,280

plus costs and pre and post-judgment interest for damage to their driveway allegedly

caused by trespass by horse drawn carriages used for public rides during Old Dover

Days, 2003. 

Defendant Friends of Old Dover has moved for summary judgment as to all

claims asserted against it.  Plaintiffs oppose the motion.  The other defendants have

offered no opposition to the motion.  

STANDARD OF REVIEW

Summary judgment should be rendered if the record shows that there is no

genuine issue as to any material fact and the moving party is entitled to judgment as

a matter of law.1   The facts must be viewed in the light most favorable to the non-

moving party.2  Summary judgment may not be granted if the record indicates a
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material fact is in dispute, or if it seems desirable to inquire more thoroughly into the

facts in order to clarify the application of the law to the circumstances.3  However,

when the facts permit a reasonable person to draw but one inference, the question

becomes one for decision as a matter of law.4

CONTENTIONS OF THE PARTIES

The Carriage Place, Inc., was hired to give carriage rides during Old Dover

Days, 2003.  One of the carriages was not able to turn around in the street and it was

suggested that the drivers use Plaintiffs driveway at their property known as "The

Governor’s Club".  The driveway was damaged as a result.

Plaintiffs claim that Friends of Old Dover is responsible for the damage caused

by The Carriage Place because: (a) Friends of Old Dover contracted with The

Carriage Place to provide the horse drawn carriage rides and (b) Friends of Old Dover

retained such control over The Carriage Place’s activities that a reasonable trier of

fact could conclude that Friends of Old Dover is liable for the torts of its independent

contractor.  

Friends of Old Dover asserts that the claim against it must fail as there is no

evidence of a contract between itself and The Carriage Place.  Secondly, Friends of

Old Dover asserts that even if it had contracted with The Carriage Place, it is not

liable because the Delaware Supreme Court has held “[t]he...general rule is that
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[a]...contractee will not be held liable for the torts of an independent contractor which

are committed in the performance of the contracted work.”5  Plaintiffs contend that

the general rule has been substantially eroded by numerous exceptions and Friends

of Old Dover can be held liable for the acts of its independent contractor.6  Plaintiffs

contend that the record contains questions of material fact which, when viewed in a

light most favorable to them, preclude summary judgment.  

DISCUSSION

When a plaintiff’s legal theory is based upon vicarious liability, the type of

relationship must be identified and distinguished: principal/agent; master/servant;

employer/employee; agent-independent contractor and non-agent independent

contractor. These distinctions are important in evaluating a defendant's liability to

parties who are harmed by the tortious physical act of another.7  In the case at bar, it

must be determined if The Carriage Place is an agent-independent contractor or a

non-agent independent contractor.  Two general rules establish the framework for

determining vicarious liability. The first general rule is that if the principal is the

master of an agent who is a servant, the fault of the agent, if acting within the scope

of employment, will be imputed to the principal by the doctrine of respondeat
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superior.8  The second general rule is that an owner or contractee will not be held

liable for the torts of an independent contractor which are committed in the

performance of the contracted work.9  This second general rule has been substantially

eroded by numerous exceptions.10  One example of such erosion is that if the owner

or contractee retains control over the activities of an independent contractor, the

owner or contractee will be held liable for the torts of the independent contractor.11

If the principal assumes the right to control the time, manner and method of executing

the work, as distinguished from the right merely to require certain definite results in

conformity to the contract, a master/servant type of agency relationship has been

created.12  In determining whether a person is a servant or an independent contractor,

Delaware recognizes that no single rule could be laid down to determine a given

relationship and that each particular case must depend on its own facts.13  It must be

shown that the [employer] controlled or had the right to control the physical conduct
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of the [servant] in the performance of the [servant’s] work.14  That determination is

ordinarily made by the fact finder.15  If there is sufficient evidence to establish that

the requisite right of control existed “the trier of fact may find that the [servant] is an

agent of the [employer] and thus impose vicarious liability on the [employer].”16

In this case, there are questions of fact as to whether there was a contract

between Friends of Old Dover and The Carriage Place, and whether Friends of Old

Dover exercised sufficient control that The Carriage Place became an agent-

independent contractor, thus exposing Friends of Old Dover to liability for the acts

of The Carriage Place.  Although James E. Banning, owner and President of The

Carriage Place, is unable to produce a written contract with Friends of Old Dover, he

claims in his deposition that he had one which was signed by M. Jane Richter as

representative for the Friends of Old Dover.17  Additionally he has produced a

cancelled check from Friends of Old Dover payable to himself.  Banning has also

testified that Eddie Perez, who claimed to be or was presented to him as acting on

behalf of Friends of Old Dover, showed Banning the precise route for the horse-

drawn carriages.  When Banning requested a change to the route to make it easier for

the operation of the carriages, Perez stated that approval had to come from Friends
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of Old Dover.  Subsequently Perez told Banning the request was denied.18  To rebut

the allegations of Plaintiffs, Friends of Old Dover has submitted the sworn affidavit

of M. Jane Richter denying any involvement of the Friends of Old Dover and denying

that Mr. Perez represented the Friends of Old Dover at any time during Old Dover

Days, 2003.19

On this record, I conclude that there are genuine issues as to material facts and

that the motion for summary judgment is denied.  

IT IS SO ORDERED.

           /s/   James T. Vaughn, Jr.           
        President Judge
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