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Dear Counsel:

Thisisthe Court’sruling on Plaintiff’s motion for partial summary judgment and
Defendants’ motion for summary judgment.

Statement of Facts

Matthew Ferguson, Plaintiff, was walking along the sidewalk of Route 1, near Swedes
Street, in the town of Dewey Beach, with two friends, Melanie Larrimore and Katherine Clune,
between 1:00 a.m. and 2:00 a.m. on August 4, 2002. The group consumed a considerable
amount of alcohol at various locations prior to thistime. Plaintiff was wearing an outfit that
consisted of khaki shorts, and feathered headdress or hat, and no shirt. Plaintiff was carrying a
box of chicken wings. He and his friends were eating the chicken wings as they walked. A

chicken wing was thrown into the road, striking a Dewey Beach Police vehicle asit passed by



someone in the group. Plaintiff and his friends were then stopped by the Dewey Beach Police
after thisincident.

Officer Frarnk Fioravaniti, Deendant, along with Officer JoshuaWilson, Defendant,
pulled up to Plaintiff and his friends in a marked police vehicle on Route 1. Fioravaniti walked
up to the group and ordered them to sit down. Plaintiff’stwo female friends complied with the
order. Plaintiff did not comply. Defendants testified that Plaintiff continued eating chicken
wings, discarding the bones on the ground. Fioravaniti requested identification from the
Plaintiff, but Plaintiff replied to Fioravaniti’ s requests by swearing and/or cursingat him. Officer
Mark Hall, Defendant, pulled up approximately as the exchange between FHoravaniti and
Paintiff occurred.

Fioravaniti reached for Plaintiff’ s right arm, but Plaintiff pulled avay. Fioravaniti
knocked the box of chicken wings from Plaintiff’s hands. Fioravaniti then put his arm around
Plaintiff’s neck and took him to the ground. Once on the ground, Plaintiff kept both his arms
securely under his chest, preventing him from being handcuffed. Officers Hall and Wilson
attempted to get Plaintiff’s arms free so he could be cuffed while Officer Fioravaniti continued to
restrain him on the ground. Plaintiff alleges he was kneed in the back, causing injury.
Ultimatdy, Plaintiff was pepper- sorayed, handcuffed, and taken into custody.

Once in the paddy wagon, Plaintiff came off the metal sea and was on the floor of the
van. Plaintiff then began kicking the side door. Fioravaniti opened this door and picked up
Plaintiff and placed him back onto the metal seat.

Hall then transported Plaintiff to the police station. Later, Plaintiff requested that he be

allowed to wash out his eyes due to the severe irritation from the pepper spray. Plaintiff then had
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his eyes washed out by a police officer at the police station in an attempt to alleviate the sting
from the pepper-spray. Plaintiff’s body was soaked while the officer washed Plaintiff’ s eyes out.
Plaintiff was placed in a holding cell and not given the opportunity to dry himself off before or
after being returned to the cell. Hall then drew up awarrant, which was goproved by the
magistrate. Plaintiff was charged with being intoxicated, littering, offensive touching, resisting
arrest, and disorderly conduct.

After Plaintiff gopeared before the magistrate he was taken to the Sussex County
Correctional Facility until he was picked up by hisfriends. Following hisrelease, Plaintiff went
to Beebe Hospital where he was examined. Plaintiff alleges that doctors found that he had
multiple contusions, abrasions, a neck injury, spina injury, and wrist injury. Plaintiff has
undergone physical therapy and been told that he will have permanent nerve damage to hiswrist.
He also claims to suffer from lower back pain that allegedly did not exist prior to the incident.

On August 3, 2004, Plaintiff filed a complaint in Sussex County Superior Court against
the Defendants, Town of Dewey Beach, Dewey Beach Police Department, Mark A. Hal, Frank
Fioravaniti, and Joshua Wilson. The Complaint asserted violations of 42 U.S.C. § 1983, gross
and wanton negligence, false arrest, malicious prosecution, and intentional infliction of
emotional distress

Plaintiff filed amotion for partial summary judgment as to liability on the counts that
Defendants violated his civil rights, Defendants were grossly and wantonly negligent, and that
Defendants intentionally inflicted emotional distress upon him. Defendants moved for summary
judgment in their favor on all counts on the grounds that there is no genuine issue of material fact

and that they are entitled to judgment in their favor as a matter of law.
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Standard of Review

Summary judgment shall be granted if it is shown that “thereis no genuine issue as to any
material fact and that the moving party is entitled to judgment as a matter of law.”* The evidence
must be viewed in the light most favorabl e to the non-moving party.?

Analysis
§ 1983 Claims against Town of Dewey Beach and Dewey Beach Police Department
Defendants argue that Plaintiff’s claim for violation of 42 U.S.C. § 1983 should be dismissed on
summary judgment because Plaintiff cannot establish that a municipd custom or policy was a
moving force behind any alleged Constitutional violation.

Plaintiff seeks partial summary judgment asto liability for his claims because
Defendants' failure to follow their own internal policy was the moving force behind the
excessive forceused against him.

A municipality or local governing body can only be sued under 81983 for implementing
an official policy, ordinance, or regulation*> Further, no liability exists for § 1983 under
respondest superior theory.* “A plaintiff must identify the challenged policy, attribute it to the
city itself, and show acausal link between execution of the policy and the injury suffered.”

“Theword ‘policy’ generally implies a course of action consciously chosen from among

various alternatives’.® A policy or custom can be established by government in two ways.” First,

!DER SCT Rule 56 (c).

2 Merrill v. Crothall-American Inc., 606 A.2d 96, 99-100 (Del. 1992).

3 Monell v. Dept. of Social Services, 436 U.S. 658, 690-691 (1978).

*1d. at 694.

®Kranson v. Valley Crest Nursing Home, 755 F.2d 46, 51 (3d Cir. 1985) quoting Losch v. Borough of
Parkesburg, 736 F.2d 903, 910 (3d Cir. 1984).

6 City of Oklahoma City v. Tuttle, 471 U.S. 808, 823 (1985).

" Andrews v. City of Philadelphia, 895 F.2d 1468, 1480 (3d cir. 1990).
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“[p]olicy is made when a* decisionmaker possess[ing] fina authority to establish municipal
policy with respect to the action’ issues an official proclamation, policy, or edict.”® “A course of
conduct is considered to be a‘ custom’ when, though not authorized by law, ‘ such practices of
state officials [are] so permanent and well settled’ asto virtually constitute law.”® Further,
“Im]ore than asingl e epi sode of police misconduct isrequired to trigger an inference of apolicy”
unless the officid policy itself is unconstitutiond.*

A plaintiff must show that an affirmative link exists “between the occurrence of the
various incidentsof police misconduct and the adoption of any planor policy by [city officers]
express or otherwise showing their authorization or approval of such misconduct.”* “[A]
sufficient causal relationship [is required to] be present between the challenged policy and the
violation.”*?

Based on the above precedent, Defendants argue that the record does not establish a
viable claim againg any of them. Defendants state that Plainti ff hasfail ed to identify a policy,
practice, or custom on part of the municipal Defendants and a causal connection between the
execution of that policy, custom, or practice in violation of Plaintiff’s Constitutional rights or
Plaintiff’s aleged injury. According to Defendants, the record does not establish a custom,

policy, or practice of the Defendants that allows their police offica's to use excessive force on

suspects.

81d. citing Pembaur v. City of Cincinnati, 475 U.S. 469, 481 (1986).

°1d. citing Monell, 436 U.S. at 690 quoting Adickes v. SH. Kress & Co., 398 U.S. 144, 167-168 (1970)).
10 Bingham v. City of Pittsburgh, 658 F. Supp. 655, 658 (W .D.Pa. 1987).

" Rizzo v. Goode, 423 U.S. 362, 371 (1976).

2 Talbert v. Kelly, 799 F.2d 62, 67 (3d Cir. 1986).



Defendants argue that “the inadequacy of police training may serve as the basis for
§ 1983 liability only where the failure to train amounts to deliberae indifference to the rights of
persons with whom the police come into contact.”*® “Only where afailure to train reflects a
‘deliberate’ or ‘conscious choice by amunicipality-a‘policy’ as defined by our prior cases can a
city be liable for such failure under § 1983."**

Based on the above-cited law, Defendants argue that Plaintiff cannot establish a policy or
custom of failureto train, discipling or control. Defendants point out tha thereis no evidence in
the record of similar past allegedly unlawful conduct. All defense witnesses have testified about
their training and supervision asit was relevant. Specifically, Defendants point out that then
lieutenant Samuel Mackert reviewed all crime reports to ensure that excessive force was not
being used. Finally, Defendants arguethat the record does not support a claim of improper
training or supervision that risesto the level of a constitutional violation.

Defendants argue that Plaintiff’s claim must fail because the alleged custom does not
exist and Plaintiff has not pleaded or proven, even if the custom existed, that it caused the use of
excessive force. Defendants cite Tuttle for “[t]he fact tha a municipal ‘ policy might lead to
‘policemisconduct’ ishardly sufficient to satisfy Monell’ s requirement that the particular policy
be the ‘moving force’ behind a constitutional violation.”** Defendants submit that the Dewey
Beach Police Department had a policy relating to the use of excessive force, complied with such
policy, and therefore, there was no unconstitutional policy custom that could or did cause the

alleged excessive use of force on plaintiff. Finally, Defendants state that if Plaintiff would have

13 City of Canton v. Harris, 489 U.S. 378, 388 (1989).
41d. at 389.
® Tuttle, 471 U. S. at 824 n.8.



acted reasonably in responding to the directives of the Defendant officers, no force would have
been necessary.

Plaintiff argues that his § 1983 claim should not be dismissed on summary judgment
because a municipal custom or policy was the moving force behind the Defendants’ violation of
Plaintiff’s Constitutional rights and thus summary judgment for ligbility should be granted in his
favor. Plaintiff dtes Fiacco v. Rensselaer® for the proposition that a government entity could be
held liable under § 1983 when the entity was knowingly and deliberately indifferent to the
possibility that its police officers used excessive force.!”

Plaintiff argues that the policies and procedures that governed Dewey Beach police
officersin their application of force upon a suspect were routinely and customarily ignored by the
officers. Further, he argues that the Chief of Police knew that such policies and procedures were
ignored, but no disciplinary action was taken.

Plaintiff goes on to specifically point that Dewey Beach Police Department had a standard
operations manud, aforce continuum, and a use-of-force form governing the useof force by its
officers. Plaintiff arguesthat it was typicd for officers toignore the manual, especiallyin
relation to the sedions relating to an officer’ s useof force on a sugpect. Defendarts Fioravaniti
and Hall testified that they generally rely on their training rather than the manual. Further,
Defendants testified that they were aware of the use-of-force forms, but had never filled one out.
Finally, Plaintiff states that Defendants testified that they routinely disregarded the force

continuum.

16783 F.2d 319 (2d Cir. 1986).
71d. at 327.



Plaintiff states that the Dewey Beach Police Department and the Police Chief knew that
the standard operations manual, the force continuum, and the use-of-force forms were
customarily ignored. Plaintiff attacks the Town of Dewey Beach, Dewey Beach Police
Department, and the Police Chief by stating that they were aware that their officersignored the
manual, force continuum, and no disdplinary actions were taken against the officers. Defendants
emphasize that the continuum is a guide and the level of force used depended on the
circumstances as the officer views them.

Plaintiff states that the custom of ignoring the manual, force continuum, and the use-of -
force form, combined with the failure to discipline its officers by the Dewey Beach Police
Department, was the moving force behind the violation of Plaintiff’srights. Thus, Plaintiff
argues that Defendants should be found liable on 8 1983 claim and partial summary judgment
should be granted in his favor and Defendants’ motion should be denied.

Defendants raise the fact that Plantiff never opposed the argument in Defendants
opening brief requesting summary judgment in their favor on Plaintiff’s “failure to train” theory.
Plaintiff did provide the facts to oppose Defendants’ motion for summary judgment on the
“failureto train” argument, evenif it is not specifically labeled, in reply to Defendants
argument. Therefore, this argument does not affect the Court’ s decision.

Defendants address Plaintiff’s argument that Dewey Beach Police Department
customarily ignored the use-of-force forms. Defendants state that contrary to Plaintiff’s
allegations, there was no custom or policy of ignoring the Dewey Beach Police Department’s

use-of-force policy because the crime reports were reviewed by the lieutenant. However,



Defendants failed to use their internal controls as they were set up, so they cannot rely on them
now as a defense in relation to this incident.

The aforementioned extensive review of the competing claims, based on the “facts’,
evidences the futility of resolving these issues by summary judgment. Summary judgment
cannot be granted in favor of Defendants or Plaintiff on the 81983 claim because there ae
genuine issues of material fact'® when viewing the factsin the light most favorable to the non-
moving party.*

§ 1983 Claims against the Defendant Police Officers

Defendants request summary judgment on the 81983 claim aganst the Defendant officers
because they did not use excessive force and are protected by the doctrine of qualified immunity.
Plaintiff also seeks partial summary judgment for liability on this claim.

A citizen’s excessive force claim against a police officer must be “anayzed under the
Fourth Amendment’s ‘ objective reasonableness’ standard” ® The Supreme Court of the United
States stated that “[o]ur Fourth Amendment jurisprudence has long recognized that the right to
make an arrest or investigatory stop necessarily carries with it the right to use some degree of
physical coercion or threat thereof to effect it.”?* “The ‘reasonableness’ of a particular use of
force must be judged from the perspective of a reasonable officer on the scene, raher than with
the 20/20 vision of hindsight.”? The Supreme Court points out that when examining the

reasonableness of force used, an allowance should be made “for the fad that police officers are

¥DERSCT Rule56 (c).

¥ Merrill, 606 A.2d at 99-100.

2 Grahamv. Connor, 490 U .S. 386, 388 (1989).

2 |d. at 396. SeeTerry v. Ohio, 392 U.S. 1, 22-27 (1968).
21d. SeeTerry, 392 U.S. at 20-22.



often forced to make split-second judgments--in circumstances that are tense, uncertain, and
rapidly evolving--about the amount of force that is necessary in a particular situation.”?® In
excessive force cases, “the question is whether the officers actions are ‘ objectively reasonable
in light of the facts and circumstances confronting them, without regard to underlying intent or
motivation.”?* “If an officer reasonably, but mistakenly, believed that a suspect was likely to
fight back, for instance, the officer would be justified in using more force than in fadt was
needed.”®

“Qudified or ‘good faith’ immunity is an a firmative defense that must be pleaded by a
defendant official.”*® “Qualified immunity would be defeated if an official ‘knew or reasonably
should have known that the action hetook within his sphere of official responsibility would
violate the constitutional rights of the [plaintiff], or if he took action with the malicious intention
to cause a deprivation of constitutional rights or other injury” ? However, “bare allegations of
malice should not suffice to subject government officials either to the cost of trial or to the
burdens of broad-reaching discovery.”® “[T]herefore],]...government officials performing
discretionary functions generally areshielded from liahlity for civil damages insofar as their
conduct does not violate clearly established statutory or constitutional rights of which a
reasonable person would have known.”# “Defendants will not be immune if, on objective basis,

it is obvious that no reasonably competent officer would have concluded that [the action was

3d. at 396-397.

2d. at 397.

% saucier v. Katz, 533 U.S. 194, 205 (2001).

% Harlow v. Fitzgerald, 457 U.S. 800, 815 (1982) citing Gomez v. Toledo, 446 U.S. 635 (1980).
2 |d. quoting Wood v. Strickland, 420 U.S. 308, 322 (1975).

% |d. at 817-818.

2d. at 818.
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lawful]; but if officers of reasonable competence could disagree on thisissue, immunity should
be recognized.”*

“The concern of the immunity inquiry is to acknowledge that reasonable mistakes can be
made as to legal constraints on particular police conduct.”® An officer may find it difficult to
determine how the legal doctrine of excessive force will apply to the factual situation an officer
faces® “An officer might correctly perceive all of the relevant facts but have mistaken
understanding as to whether a particular amount of forceislegal in those circumstances.”*
However, if apolice officer’ s mistaken understanding is reasonable, the officer can still receive
the benefit of the immunity defense® Thus, Defendants argue that their actions were reasonable
so they are protected by theimmunity defense.

Defendants statethat Plaintiff has not identified the dleged violation of a specific
constitutional or statutory right in his complaint. Defendants set out that the first stepin a
qualified immunity analysisisto determine “whether plaintiff has [alleged] a violation of
constitutional right at all.”** Defendants argue that Plaintiff’s complaint lacks such an allegation.
Further, Defendants contend Plaintiff never articulated a statutory claim against the Defendant
officers “except for 8 1983... which does not provide any rightsin and of itself but is simply the

vehicle for asserting constitutional rights against those acting under color of state law.”*® Thus,

% Inre City of Philadelphia Litig., 49 F.3d 945, 961-62 quoting Malley v. Briggs, 475 U.S. 335, 341
(1986).

% Saucier, 533 U.S. at 205.

#24d.

B1d.

#1d.

% Samuelsv. Hall, 2004 WL 1635529, *4 (D. Del.) quoting Larsen v. Senate of the Commonwealth of Pa.,
154 F.3d 82, 86 (3d Cir. 1998).

% Couden v. Duffey, 305 F. Supp. 2d 379, 390 n.21 (D. Del 2004) citing Baker v. McCollan, 443 U.S. 137,
145 n.3 (1979).
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Defendants want Plaintiff’s § 1983 claim to fail and to the extent Plaintiff purportsto allege a
right to be free from excess ve force, the Defendant offi cers are entitled to qualified immunity.

Defendants cite testimony that reasonable competent officials could objectively conclude
that the officers’ use of force was lawful to support their motion for summary judgment on the
§ 1983 claim against Defendant police officers. The Defendant officerstestified that they
believed that their use of force was appropriate under the circumstances. Specificdly, Defendant
Fioravaniti sensed that Plaintiff was going to fight and continued toresist by tudking hisarms
under his body as officers tried to handcuff him. All officerstestified that the use-of-force
continuum is aguide, but every situation has adifferent set of circumstances which may require a
different level of force. Finally, Defendants state that even if the Defendant officers were
mistaken about the level of force needed under the circumstances, the law nonethel ess affords
them protection from their mistake under the doctrine of qualified immunity.

Plaintiff responds to Defendants’ motion by stating that the Defendant officers used
excessive force and are not protected by qualified immunity. Plaintiff contends that Defendant
officers treatment of him was unreasonable. Plaintiff putsforth that he only needsto show two
elements for a § 1983 cause of action, citing Gomez v. Toledo®: that someone deprived him of a
federal right and that this person did so under color of state law. Plaintiff claimsto have satisfied
both elements. Plaintiff statesthat a person has a constitutional right to be free from excessive
force by police officers under the Fourth Amendment’ s prohibition under unreasonable seizures

of the person.® Citing Graham, Plaintiff states that excessive force allegations against police

37446 U.S. 635, 640 (1980).
3 Plaintiff cited McGruder v. Heagwood, 197 F.3d 918 (8th Cir. 1999) as an example supporting this
theory.
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officerswill be analyzed under “reasonableness’ standard.* Reasonablenessis to be determined
based on the particular facts and circumstances of the particular situation including: 1) the
severity of the crime at issue; 2) whether the suspect poses an immediate threa to the safety of
the officers or others; and 3) whether the suspect actively resists or attempts to evade arrest by
flight.*

Plaintiff is correct in how an excessive force claim isanalyzed. However, Plaintiff fails
to state that “[t]he ‘reasonableness’ of a particular use of force must be judged from the
perspective of areasonable officer on the scene, rather than with the 20/20 vision of hindsight.”*

Plaintiff goes on to argue that the severity of the crime & issue did not warrant the use of
force. Plaintiff asserts that the amount of force used on him was unwarranted for littering.
Plaintiff also provides portions of Defendant Fioravaniti’ s testimony as support for his
proposition that the amount of force used against him was excessive. Plaintiff contends that the
Defendants did not follow procedure when they came into contact with him and resorted to force
which was not necessary.

Next, Plaintiff maintains that he was not a threat to the safety of the officers or others.
Plaintiff includes in his answering brief testimony of the Defendant officers about Plaintiff’s
physical staure aswell asthar own. Plaintiff dlegesthat thisisproof that Plaintiff did not pose
athreat to anyone’ s safety. He also refersto the fact that Defendants did not testify to the

contrary. Further, Plaintiff asserts that he was not given an opportunity to comply with the

%490 U.S. at 395.
41d. at 396.
“11d. see Terry, 392 U.S, at 20-22.
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Defendant officers commands before force was used upon him. Plaintiff incorporates testimony
by Defendant Fioravaniti in his brief that allegedly supports this version of the incident.

Plaintiff argues that he did not actively resist or attempt to flee. Plaintiff points out that
the Defendants have not testified that Plaintiff actively resisted or attempted to flee. Thus,
Plaintiff believes that force used by the Defendant officers was excessive.

Plaintiff states that Defendants are not entitled to qualified immunity. Plaintiff citesthe
Harlow case to set out who may be entitled to qualified immunity. Plaintiff then explains that for
Defendants to assert qualified immunity, they must show either that Plaintiff did not have a
clearly established right to be free from excessive force; ar, that the Defendants acted ressonably
in using the amount of force they did on Plaintiff. Plaintiff argues that Defendants can show
neither.

Plaintiff claimsthat he was deprived of a constitutional right, i.e. the right to be free from
excessive forceas established under the Fourth Amendment’ s prohibition against unreasonable
seizures of person.” Plaintiff argues that the right to be free from excessive forceis along
established right so the Defendants knew that they were violatingthat right. Plaintiff states that
under the Graham test, Defendants acted unreasonably. Plaintiff again cites tha Plaintiff’s
crime, Plaintiff’s stature in comparison to the Defendant officers, and that alleges that Plaintiff
did not resist or flee. Thus, according to Plaintiff, Defendants are not entitled to qualified
immunity and heis entitled to partial summary judgment on this claim.

Plaintiff cited the testimony of Chief Mackert and former Chief Elliot as support for

Plaintiff’s belid that Defendants acted unreasonably. Spedfically, Plantiff statesthat a

42 McGruder, 197 F.3d 918.
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reasonably competent official, like Chief Mackert, concluded that Defendants’ actions were not
reasonable so there is no disagreement on that point.*®

Defendants attacks Plaintiff’ s declaration that “reasonably competent officials, like Chief
Mackert, concluded that Defendants’ action were not reasonable” from his answering brief as
false. Defendants state that Chief Mackert testified that the officers acted appropriately under the
circumstances and former Chief Elliot agreed.

Finaly, Plantiff citesGrant v. City of Pittsburgh™ that courts are not barred from
examining evidence of a defendant’ s state of mind when evaluating aqualified immunity
defense. Here, Plaintiff states that the Defendant officers' state of mind is critical to the qualified
immunity analysis. Plaintiff alleges that the Defendant officers were influenced by their personal
biases toward Plantiff and others they percaved to be like him. Plaintiff refersto Defendants
testimony where they expect all suspects to be intoxicated and/or on drugs. Plaintiff contends
that the Defendant officers’ view of him was unreasonable; and therefore, basad on their biases
and prg udi ces, should not be entitled to qudified i mmunity.

However, Graham®states that excessive force claims against police officers are analyzed
under the Fourth Amendment’ s “ objective reasonableness’ standard rather than under the
substantive due process standard found in Grant. Graham specifically states that law
enforcement officers’ actions are judged “without regard to their underlying intent or
motivation”.*® The claim in Grant was that the defendants had violated plaintiff’s substantive

due processrights. Thus, the officers’ motive and intent will not be considered in this case.

3 plaintiff cited as Cf. In re City of Phila. Litig., 49 F.3d at 961-962.
498 F.3d 116, 124 (3d Cir. 1996).

45490 U.S. at 395.

%1d. at 397.
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Summary judgment shall be granted if it is shown that “there is no genuine issue as to any
material fact and that the moving party is entitled to judgment as a matter of law.”*” Again, the
Court has cataloged the numerous competing factual and legal viewpoints to illustrate that the
caseis not ripe for summary judgment. The Court denies summary judgment for both the
Defendant officers and Plaintiff because there are issues of material fact that must be decided by
ajury.

Malicious Prosecution Claim

There are six elements required for Plaintiff to sustain a malicious prosecution action.
The elements are: 1) prior institution of a criminal proceeding against Plaintiff; 2) institution of
the former proceeding by or at the instance of the 3 officers; 3) termination of the former
proceeding in favor of Plaintiff; 4) malice by the officersin instituting the former proceeding; 5)
lack of probablecause for institution of the former proceeding; and 6) injury or damage to
Plaintiff from the former proceeding.”® When a magistrate i ssues awarrant based on the
information supplied by the police and presentedto him, it is primafade evidence of probable
cause.”® “The decision to prosecute the violations of Delaware law is | eft to the discretion of the
State: absent some affirmative evidence of malice or want of probable cause, this Court will not
entertain a claim for malicious prosecution.”*°

Defendants state that Plaintiff cannot show any malice on behalf of Defendants from the
record. Defendants set out that the charges against the Plaintiff were wel supported by

Plaintiff’s own conduct. Here, awarrant was issued, which is prima fecie evidence of probable

“"DERSCT Rule 56 (c).

8 Megenhardt v. Nolan, 583 A.2d 660, *1 (Del. 1990).
“1d. at *2.

9 Wiers v. Barnes, 925 F.Supp. 1079, 1093 (D. Del. 1996).
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cause.™ Further, Plaintiff plead guilty to the charge of resisting arrest, received probation before
judgment on that charge, and was sentenced to pay costs, avideo phone assessment, afine, and
18% VCF. Therefore, Defendants argue that summary judgment is warranted because Plaintiff
did satisfy the elements for amalicious prosecution claim. Plaintiff did not respond to
Defendants’ motion for summary judgment on this claim.

Plaintiff entered a plea of guilty, obtained a sentence of probation before judgment,
completed the probation satisfactorily, and therefore the adjudication of guilt was withheld.
While it may have been ultimately dismissed under these facts, it was nat terminated in
Plaintiff’s favor. Defendant escapes responsibility in pleading quilty and asking for probation
before judgment. Had he not completed the probation successfully, then the only thing left was
sentencing. Therefore, Defendants are entitled to summary judgment on the malicious
prosecution claim because Plaintiff did not satisfy the elements to sustain such aclaim.

False Arrest Claim

Defendants seek summary judgment on Plaintiff’s false arrest daim because the evidence
of the record does not establish that a false arrest occurred.

A police officer may arrest a person without a warrant for a misdemeanor if the officer
has witnessed the misdemeanor.> “The law requires for al valid arrests, with or without
warrants, that police would warrant a reasonable man in believing that a crime had been
committed.”** Statutorily, police officers can make an arrest without a warrant when the crime is

committed in their presence or in “where they have ‘ reasonable ground to believe that the person

5! Megenthardt, 583 A.2d 660 at * 1.
%211 Del. C. § 1904 (a) (1).
%8 Thompson v. State, 539 A.2d 1052, 1056 (Del. 1988).
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to be arrested has committed a felony, whether or not afelony hasin fact been committed.’”>
“’[R]easonable ground to believe ‘is construed to mean probable cause.”> “Probable cause
existsif thereisa‘fair probability’ that the person committed the crime at issue.”*®

Defendants point out that Officer Hall observed Plaintiff, whom Hall correctly described
as wearing an Indian costume ove the radio, throwing chicken wings. Further, Defendants
observed Plaintiff eat and discard chicken wings on the ground prior to the box of chicken wings
being forced aut of Plaintiff’s hands. Defendants argue that probable cause existed because Hall
directly observed the crime, officers observed Plaintiff continuing to eat and throw chicken
wings onto the ground, and that a chicken wing struck the police van which Hall was drivingon
the night of the incident. Defendants also set out that the issuance of awarrant by amagistrate is
prima facie evidence of probable cause In this case, awarrant was issued by amagistrate for
Plaintiff. Defendants state that Fioravaniti told Plaintiff that he was under arrest.

Plaintiff did not argue that Defendants' motion for summary judgment should not be
granted and did not seek summary judgment on this claim either.

Defendants’ motion for summary judgment on the fdse arrest claimis granted because
Plaintiff did not produce evidence sufficient to prove afalse arrest claim. The evidence
presented is that probable cause existed for Plaintiff’s arrest. There is no genuine issue of

material fact and as a matter of lav; Defendants are entitled to summary judgment >

% |d. at 1054-1055 quoting 11 Del. C. § 1904 (b) (1).
% |d. at 1055.

% Wilson v. Russo, 212 F.3d 781, 789 (3d Cir. 2000).
" Megenthardt, 583 A.2d 660 at *1.

®DE R SCT Rule 56 (c).
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Intentional Infliction of Emotional Distress Claim

Defendants seek summary judgment on the intentional infliction of emotional distress
because the evidence of record does not establish Plaintiff’s claim. Plaintiff seeks partial
summary judgment as to liability on this claim as well.

To sustain this claim, Plaintiff must establish specific conduct that is“so outrageousin
character, and so extreme in degree, as to go beyond all possible bounds of decency, and to be
regarded as atrocious, and utterly intolerablein a dvilized community.”*® Liability only exists
where the emotional distress caused is“so severe tha no reasonable man could be expected to
endureit.”®

Defendants state that Plaintiff’ s arrest was based upon probable cause and without
excessive force being used. Defendants contend that subduing Plaintiff to the ground without
first using peppe spray was reasonable under the circumstances, such as Plaintiff refusingto
cooperate, using profanity towards the officers, failing to produce his identification when asked
for it, failing to sit down as requested, failing to put his hands behind his back so he could be
handcuffed, and pulling away. Defendants argue that the manner in which Plaintiff was subdued,
taking in account his resistance, cannot be viewed as outrageous. Further, Defendants point out
that Plaintiff has produced no evidence that he suffered severe, or any, emotional distress.
Defendants believe that, for the above-stated reasons, they are entitled to summary judgment on

this count.

% Mattern v. Hudson, 532 A.2d 85, 86 (Del. Super. Ct. 1987) quoting Restatement (Second) of Torts § 46

(1).
4.
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Plaintiff argues that partial summary judgment should be granted in his favor because
Defendants intentionally inflicted emotional distress on him. Plaintiff claims that Defendants
admitted using excessive force, admitted using pepper spray in away that violated the standard
operations manud, and knowingly or recklessly endangered Plantiff’s safety. Plaintiff also
points out that Defendants allegedly lied in the arrest affidavit. Plaintiff contends that
Defendants' actions were extreme and outrageous, resulting in significant permanent physical
and neurological injuries.

The Court cannot grant summary judgment for either party in relation to this claim
because, when viewing the faats in the light most favorable to the non-moving party®, issues of
material fact exist.”

Gross and Wanton Negligence Claim
A. The Town of Dewey Beach and the Deney Beach Police Department

Defendants argue that Defendants Town of Dewey Beach and Dewey Beach Police
Department cannot be liable for gross and wanton negligence because they are immune from suit
under 10 Del. C. §4011. “A local government remains immune under § 4011 and § 4012 even if
its employee’ s conduct is reckless/wanton or willful and malicious.”® Thus, punitive damages
cannot be recovered against a municipality “even if [an employee’ s| conduct isfound to have
been performed with wanton negligence or with willful and maliciousintent.”® Thus,
Defendants believe that summary judgment should be granted in their favor and Plaintiff’s

motion should be denied.

& Merrill, 606 A.2d at 99-100.

2 DER SCT Rule 56 (c).

8 Schueler v. Martin, 674 A.2d 882, 889 (Del. Super. Ct. 1996).
% 1d.
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Plaintiff does not challenge Defendants' argument that the Town of Dewey Beach and the
Dewey Beach Police Department are statutorily immune from atort action. The Court has found
no law that cancds a municipality simmunity under 8 4011 as it relaesto theincident asis
presented here. 8§ 4012 provides specific limited exceptions to the immunity established in
§ 4011, but none of those exceptions apply here. Therefore, based on statutory and case law,
summary judgment is granted for the Town of Dewey Beach and the Dewey Beach Police
Department on thegross and wanton negligenceclaim.
B. Dewey Beach Police Officers

Defendants contend that the Defendant Officers are not liable under atheory of gross
negligence because 10 Del. C. 8 4011 (c) limits personal liability of a government entity’s
employee only to conduct that is either “wanton negligence or willful and malicious intent.”
Defendants state that the evidence of record does not establish either wanton negligence or
willful and malicious intent by the Defendant officers. Defendants assert that the Defendant
officers acted in good faith based upon their beliefs under the circumstances. In addressing
Plaintiff’s allegation that the Defendant officers acted outside the scope of their employment,
Defendants point out that they were on patrol inuniform and using police vehicles 0 they clealy
were acting within the scope of their employment. Thus, Defendants seek summary judgment on
this clam because of their damed immunity.

Plaintiff responds to Defendants’ argument for summary judgment on this claim by
stating that the Defendant officers acted with wanton negligence by disregarding the police
manual and the force continuum and seeks partial summary judgment as to liability. Plaintiff

argues that therecord provides evidence of wanton negligence, specifically Defendants
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testimony. Plantiff pointsout that Chief Mackert testified that officers should try to negotiate
with a suspect to try and get him to be compliant rather than using force Further, Chief Mackert
testified that it istypical for an officer to discuss, negotiate, and persuade aresisting suspect for
up to five minutes before resorting to force.

Plaintiff sets out that Chief Mackert testified that the force continuum exists and isto be
followed to protect a suspect from harm. All Defendant officers testified that they were aware of
the force continuum. Plaintiff states that the Defendant officers did not try to discuss the matter
with him, negotiate with him, or try to get his compliance prior to using force. Plaintiff argues
that the Defendant officers acted with gross and wanton disregard in regard to the Dewey Beach
Police Department’ s guidelines on appropriate force.

Further, Plaintiff attacks the Defendant officers use of pepper spray as inappropriate.
Plaintiff points out that the standard operations manual instructs officers not to use pepper spray
on a suspect from less than six feet away and not directly to the suspect’s eyes. Plaintiff alleges
that he was pepper sprayed twice directly in his eyes only inches from his face, in direct violation
of the Department’ s policy on pepper spray.

Plaintiff’ s above argument mirrors his argument in relation to the § 1983 claim as set out
above. In addition, Plaintiff argues that the Defendant officers did not act in good faith, based
upon their beliefs under the circumstances, based on the testimony of Fioravaniti that he used
force, and based on Plaintiff pullinghisarm away. Thus, Plaintiff bdievesthat heis ertitled to

partial summary judgment for liability on this claim and Defendants' motion should be denied.
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“Determining whether [an employee’ s| conduct constituted negligence or wanton
negligence or was performed with willful or malidous intent is afactual issue a jury needsto
determine.”® Therefore, summary judgment is denied for both parties.

Conclusion

Summary judgment is not appropriate in this case, as factual disagreements exist asto
when, what, and why certain events occurred. It has been along time since | have seen the
number of substantial factual disagreements as contended in these summary judgment motions.
Therefore, for the most part, the motions must be denied.

Both parties motions are denied in relation to the § 1983 claim and the intentional
infliction of emotional claim because genuine issues of material fadt exist.

Plaintiff did not satisfy the elements required to sustain a malicious prosecution claim.
Plaintiff did not produce evidence to establish afalse arrest claim, and probable cause existed for
Plaintiff’ sarrest. Therefore, Defendants’ motion for summary judgment is granted on the
malicious prosecution and false arrest claims.

Summary judgment is denied to the Defendant officers and Plaintiff for the gross and
wanton negligence claim because determining whether condud is negligent or wantonly
negligent is anissuefor ajury.® However, the Town of Dewey Beach and the Dewey Beach
Police Department are entitled to summary judgment because of gatutory immunity granted to
municipalities under 8 4011. Therefare, the gross and wanton negligence claim only continues to

trial against the Defendant officers.

%1d. at 885.
%14.
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Very truly yours,

T. Henley Graves

THGIjfg
oc: Prothonotary
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