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Dear Counsel:

Beforethe Court isthe remaining issueto be decided with respect to the State
of Delaware, Department of Transportation’s(“ Defendant” or “DelDOT”) Motionfor
Summary Judgment (the “DelDOT Motion”) and Emmanuel S. Troumouhis
(“Plantiff” or “Mr. Troumouhis’) Motion for Reargument (the “Motion for
Reargument”). The Court has delayed issuing thisfinal opinion in the hopethat the
opinion of this Court issued on October 26, 2005 would have provided a catdyst to
the parties to seek afair and equitable resolution of thisdispute. In addition, there



has recently been the appointment of a new Secretary of Transportation and news
reports of significant shortfalls in highway funds normally available to DelDOT
which potentially would have an impact on the practicality of building a
transportation hub at this site. It was thought that perhaps this changing landscape
as well as the passage of time would have cooled tempers and caused the parties

positionsto become moreflexible. Inspiteof the Court’snumerousattemptsto bring
some reason and common sense to this litigation, it is clear that those attempts have
failed and acompromisein thislitigation will not occur. Assuch, | will ssmply have
to rule on the pending motions and the parties will have no one to blame but
themselvesfor the positionstheyfind themsel vesin thereafter. The Court would still

encourage discussions and aredistic evaluation by all sides asto whether thereisa
more economically beneficial path to follow in attempting to resolve this dispute. It
appearsto the Court that the attorneys' fees associated with this continuing litigation
are beginning to nearly outpace what the litigation is worth, and clearly this matter
should have never reached thislitigation stage. However, upon review of the record
and briefsfiled inthismatter, thisCourt hereby grantsDel DOT’s Motion and denies
the Motion for Reargument.

PLAINTIFF’'SMOTION FOR REARGUMENT!?

Mr. Troumouhis Motion for Reargument, filed pursuant to Superior Court
Civil Rule59 (“Rule59"), seeksreargument with respect tothe opinionissued by this
Court on October 26, 2005 (“ Opinion”). A motion for reargument is the correct
device to allow a court to correct any mistakes, prior to an apped, which may have
been made.* To prevail on a motion for reargument, the proponent must show the
Court has “overlooked acontrolling precedent or legal principles, or [that] the Court
has misapprehended the law or facts such as would affect the outcome of the
decision.”® Mr. Troumouhis’'s motion includes several argumentsfor the Court to
analyze using this standard.

Mr. Troumouhis argues first that the Opinion failed to address certain issues
with respect to inverse condemnation, namely judicial estoppel and the doctrine of

The facts of the case are set forth in the Court’s Opinion of October 26, 2005 and will not
be repeated here.

?Kovach v. Brandywine Innkeepers Ltd. P’ship, 2001 WL 1198944 (Del. Super. Ct.), at
*1 (citing Hessler v. Farrell, 260 A.2d 701, 702 (Del. 1969)).

*Id.; see also Murphy v. State Farm Ins. Co., 1997 WL 528252 (Del. Super. Ct.).
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the law of the case, and that these principles would have rendered a different
conclusion. Judicial estoppel, as an equitable doctrine, prevents a party from
changingitsposition toacontrary position previously takenwhichthe Court accepted
asgroundsfor itsruling.* Thissimply has not occurred here. To the disgopointment
of the Court, the parties’ positions have remained rigid and uncompromising.

The law of the case dodrine asserts that, since a decision becomes the law of
that case once addressed in a procedurally appropriate manner by the court, re-
litigation of an issue previously decided by a court isinappropriate unlessthereisa
compellingreasonto do so.” For thisdoctrineto apply to the present case, the Court
must have previously issued a ruling that resolved the dispute between Sections 24
and 29 of the Lease. While the Court agrees that it indicated at the July 20, 2005
hearing that the Plaintiff had “won” in tha he still was operating hisrestaurant at the
DelDOT location and the Court had not provided a mechanismto remove him, there
was nothing to suggest that it had definitively ruled which provision of the Lease
controlled. The Court’s statements simply reflect the reality of the situation that, at
that moment, Mr. Troumouhiscontinued to have aright to operate his restaurant at
thelocation since therehad been no judicial determinationby the Court or jury of the
rights of the parties under the L ease provisions.

The problem with Plaintiff’ s argument regarding the law of the case doctrine
isthat, asthe Court explained in its Opinionof October 26, 2005, when the Court was
consideringthe motionsfor summary judgment, it had not focused nor had the parties
significantly argued that the inconsi stencies and di spute between Sections 24 and 29
of the Lease were solely an issue of law for the Court to decide. While the Court
admitsthat thiswas an unfortunate oversight it should have recognized, there clearly
was no legal analysis by the Court regarding its responsibility to determine the
priority of these contractud provisions. Thisisevidenced by the Court’s letter of
June 8, 2005, shortly after the argument of May 23, 2005, in which the Court advised
counsel that “during the Court proceeding the Court found that there was a conflict
between Sections 24 and 29 of the L ease and this dispute would not allow the Court
to grant summary judgment regarding defendant’s declaratory judgment count.”

* Amaysing Techs. Corp. v. Cyberair Commc’ns., Inc., 2005 WL 578972 (Del. Ch.), at
* 4. (citations omitted).

*May v. Bigmar, Inc., 838 A.2d 285, 288 n.8 (Del.Ch. 2003) (citations omitted).
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Obvioudly, if the Court believed it had ruled that Section 29 was the controlling
provision of the contract, it would not have indicated there was a continuing conflict
between these provisions. Inaddition, tothe extent Plaintiff’ scounsel believesitwas
misled, the Court, at the request of Plaintiff’s counsel, specifically indicated tha it
was vacating any other rulings made at the hearing except finding (a) that a dispute
remained between Sections 24 and 29 of the Lease and (b) the Court was not
accepting the novel argument with respect to condemnation that the Plaintiff was
making regarding Count | of itsamended complaint. To believethe dispute between
Sections 24 and 29 had been resolved would be an unfair characterization of the
Court’s decision at that point. Finally, after raising the concern with counsel that it
had not appropriately focused on the issue it was being asked to resolve, the Court
gave Plaintiff an opportunity to file additional submissionson thisissue. Whilethe
Court will take some of the blame here for not perfecting a clear record, thisisnot a
game of “l got you” where the Court has no ability to correct its obvious
misconstruing of counsels argument, and where it has taken reasonable steps to
avoid pregjudice to the parties by allowing additional briefinginthearea. The Court
finds, under these circumstances, the doctrine of the lawv of the case simply has no
application to prevent the Court from issuing its prior Opinion.

Finally, as to the other issues raised in the Plaintiff’s motion for reargument,
the Court has again reviewed its Opinion of October 26, 2005 and finds it has not
overlooked a controlling precedent or legal principle, nor hasit misapprehended the
law or factswhich would affect the outcome of that decision. TheCourt believesthat
the Opinion previously issued is appropriate and is not convinced by the Plaintiff’s
argument that another concluson is warranted. As such, the Plaintiff’sMotion for
Reargument ishereby denied.

DEFENDANT’'SMOTION FOR SUMMARY JUDGMENT

Summary judgment is appropriatewhen the moving party has shown thereare
no genuineissuesof material fact,and asaresult, itisentitled to judgment asamatter
of law.® In considering such amotion, the court must evaluate the facts in the light

®Moore v. Sizemore, 405 A.2d 679, 680 (Del. 1979); Schueler v. Martin, 674 A.2d 882,
885 (Del. Super. Ct. 1996).



most favorable to the non-moving party.” Summary judgment will not be granted
when the record reasonably indicates a material fact is in dispute or if a more
thorough inquiry into the factsisappropriate to clarify the application of law to the
circumstances.®

As a result of the Court’s prior Opinion, the only remaining count of the
amended complaint is Count V, which asserts a breach of contract and requests a
declaratory judgment. The issue surrounding this count involves the interplay
between Sections 24 and 29 of the Lease. DelDOT argues that Section 24 is
enforceableaswritten and it provides DelDOT the right to terminate the L ease after
providing Mr. Troumouhis six months notice which was done prior to the filing of
this lawsuit. Mr. Troumouhis contends that Section 29, which incorporates the
Landlord-Tenant Code into the Lease controls the legal relationship of the parties
and should take priority over other provisionsof the Lease that may be in conflict.
If Section 29 is enforced, DelDOT does not have the right to terminate the Lease
prematurely because Section 5106(c) of the Landlord-Tenant Code explicitly
prohibits such action without the tenant’s consent. It is the interpretation of the
conflicting provisions of the Lease that remain for the Court to rule upon.
Interpretation of acontract isaquestion of law, and the Court, therefore, determines
the terms and meaning agreed upon by the parties.’

(A) Ambiguity of Sections 24 and 29

To interpret a contract, the Court must first determine if an ambiguity exists
within the contract. The Court should review the entire contract, and ambiguity can
only exist when the terms in contention are “reasonably or fairly susceptible of
different interpretations” or if the terms may have two or more meanings.”

"Pierce v. Int’l Ins. Co. of Ill., 671 A.2d 1361, 1363 (Del. 1996).
8Ebersole v. Lowengrub, 180 A.2d 467, 468-9 (Del. 1962).

’0’Brien v. Progressive Northern Ins. Co., 785 A.2d 281, 286 (Del. 2001) (citing Emmons
v. Hartford Underwriters Ins. Co., 697 A.2d 742, 744-45 (Del. Super. Ct. 1997); Rhone-Poulenc
Basic Chems. Co. v. American Motorists Ins. Co., 616 A.2d 1192, 1195 (Del. Super. Ct. 1992)).

“Rhone-Poulenc, 616 A.2d at 1196 (citing Steigler v. Ins. Co. of North Am., 384 A.2d
398, 401 (Del. Super. Ct. 1978)) (“[t]he true test is not what the parties to the contract intended
it to mean, but what a reasonable person in the position of the parties would have thought it
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Theremaining dispute between the partiesrel atesto theinteraction of Sections
24 and 29 of the Lease and the suggested inconsistency between these provisions.
Section 24, titled “Change in Ownership,” states:

Tenantsagreesthat in the event that the Premisesissold, or inthe event
of any change of legal title or equitable ownership, this lease, at the
option of the Landlord, shall terminate absolutely upon gx (6) months
written notice to the Tenant, anything contaned herein to the contrary
notwithstandingor if said option isnot exercised, the Tenant agreesthat
al obligation herein undertaken by the Landlord, including but not
limited to the obligation for the return of any security deposit paid
hereunder, shall be transferred to such purchaser or assignee, and in
such event all of Landlord’'s obligations shall terminate and landlord
shall be released and rdieved from all liability and responsibility to
Tenant hereunder and Tenant shall look solely to such purchaser or
assignee for the performanceof said obligations or for the enforcement
thereof. Each purchaser or assignee shall inturn havelike privileges of
sale, assignment and release.

Section 29, titled “Summary of Landlord-Tenant Code,” states:

Tenant, inexecuting thisrental agreement, hereby acknowl edgesrecei pt
of asummary of the Landlord-Tenant Code prepared by the Attorney
General of the State of Delaware, said Summary of which is attach
hereto and made apart hereof as Exhibit E. It isagreed by the Landlord
and Tenant that the rights, obligation and remedies contained in this
Code are hereby incorporated by reference into this rental agreement,
and shall be binding upon the parties. Landlord agrees to keep copies
of the entire Landlord-Tenant Code a the office of Landlord and to
make them available for consultation by Tenant during Landlord’s
normal officehours.

After analyzing the éove provisionsin conjunction with the remainder of the
Lease, and excluding any extrinsic evidence related to the Lease, it appears

meant.”); see also O’Brien, 785 A.2d at 286, 289; Williston on Contracts § 30:4 (A mere failure
to define a term or include a more definite intent of the parties does not itself create ambiguity.).
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reasonable that either section could be enforced to the detriment of the other. In
simple terms, Section 24 advises the parties of termination rights in the event of a
change in ownership by the landlord. These termination rights conflict with the
L andlord-Tenant Code provisions for early termination.** Since terms or provisions
together can be reasonably interpreted to mean two or more different things, and
becauseenforcement of each would resultin adifferent outcome, thetwo sectionsare
ambiguousby definition. However, whilethey areambiguousterms, Sections24and
29 can be interpreted by this Court without further evidence from the parties since
both sections contain terms which are “plain and clear on its face,”** despite
conflicting with each other, and the Court believes the parties intent can be
reasonably ascertained therefrom.

(B) Interpretation of the Lease

To interpret acontract in general, this Court must follow precedent and well-
settled contract principles. First, contract terms should not beread to beillusory or
meaningless.”® All provisionswithin the contract must be given effect so the contract
isinterpreted as awhole.** Since no passage should beread in isolation, meanings
within certain portions of a contract cannot control the entire contract if the meaning
iscounter to the contract’ soverall scheme.™ If morethan oneinterpretation of alease
ispossible, and one of the ways discounts a provision and the other way harmonizes

1 The Landlord-Tenant Code doesnot apply to commercial |easesunlessthelease expressly
states it applies, and here Section 29 states the Landlord-Tenant Code is applicable to the Lease.

20’Brien, 785 A.2d at 289.

¥McKnight v. USAA Casualty Ins. Co., 871 A.2d 446, 449 (Del. Super. Ct. 2005); see
also O’Brien, 785 A.2d at 287.

“1d. See also O’Brien, 785 A.2d at 287; Elliott Assoc. v. Bio-Response, Inc., 1989 WL
55070, at *3 (Del.Ch.).

>E.I. du Pont de Nemours and Co. v. Shell Qil Co., 498 A.2d 1108, 1113 (Del. 1985);
see also McKnight, 871 A.2d at 449.



the provisions so that both are given effect, the court should use the latter
construction.*®

The Court finds there isareasonable and logical harmonizing tha can occur
with the clauses so that both sections have meaning. By the terms of Section 24, it
only becomes applicable in the event the landlord conveyed its interest to another
party. Thisisareasonable and logical condition for the landlord, since it provides
maximumflexibility in how it utilizes the property and minimizesthe adverse effect
onthe property vdueif adecisionismadeto sell it to another party. Obviously, any
limitation on the use of the property will adversely affect itsvalue. By placingasix
month limitation within the Lease, this effect is minimized whil e a the same time
providing a reasonable time for the tenant to react to changing circumstances. To
find that the Landlord-Tenant Code provision found in Section 29 has priority even
when atransfer to anew owner occurs would make Section 24 meaningless. Onthe
other hand, to limit Section 24's applicability to only the circumstances of atransfer
to a new party, and allowing the remaining relationship between the parties to be
controlled by the Landlord-Tenant Code, allows both sectionsto havemeaning. The
Farmers could not have terminated the L ease without complying with the Landlord-
Tenant Code unless they transferred the property.  Section 24 controls the
conveyance to a third party, while Section 29 controls the ongoing rdationship
between owner and tenant.

Next, if provisions are inconsistent, the more specific terms should be given
greater weight. A specifically written clause is presumably more closely linked to
and better expresses the parties’ intention than a general or more broad clause.”
Consequently, Section 24 should be enforced becauseitisamore specifically written
clause as compared to Section 29. Section 24 specifically states that, in the event of
achange of title or ownership, “. . . the Landlord, shall terminate absol utely upon six
(6) monthswritten noticeto the Tenant, anything contained herein tothecontrary
notwithstanding. . ..” Section 29 does not state with specificity exactly what the

*Roffman v. Wilmington Housing Auth., 179 A.2d 99, 101 (Del. 1962). (The Court
harmonized two provisions of a lease by interpreting a waiver of a covenant within the lease only
with respect to claims against the lessor, and not also a waiver against the owner. To do contrary
would allow the second clause to be void, and the court surmised harmony would best reflect the
parties’ intent.).

Stasch v. Underwater Works, Inc., 158 A.2d 809, 812 (Del. Super. Ct. 1960) (“Where
there is an inconsistency between general provisions and specific provisions, the specific
provisions ordinarily qualify the meaning of the general provisions.”).
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proper actions would be in the event the land is conveyed to anew owner and the
landlord would like toterminate thelease early. Still further, Section 24 specifically
states that any other clause which may be contradictory to Section 24, presumably a
clause such as Section 29, will not trump Section 24. It appears from thislanguage,
and from the specificity of the language within Section 24, that the parties intended
Section 24 to prevail in the situation before this Court.

The next rule of contractual interpretation is that contracts should be read to
construeany ambiguouslanguagein thefavor of thenon-drafting party.*® The parties
tothisLeasewereMr. Troumouhisand the Farmers. DelDOT wasnot aparty and did
not participate in thedrafting of its provisions. Whilethe Court believesthereisno
disputethat the L ease was prepared by counsel for the Farmers, itisnot logical or far
that DelDOT should now beconsideredthe* drafting” party simply becausethey have
purchased the land and assumed the Lease. Thisfactor is simply not applicable to
the facts of this case.

Finally, Mr. Troumouhisarguesthe Leaseis valid due to the Court’ s previous
ruling coupled with Del DOT’ s subsequent acceptance of rent from Mr. Troumounhis.
A non-breaching party may not accept the benefits of acontract, and at the sametime,
declare the contract unenforceable.® He argues that by accepting rent from Mr.
Troumouhis, DelDOT hasineffect adopted hisinterpretation of theLease. DelDOT
hasargued it has not breached the L ease and only recently began accepting rent when
it appeared that the conflicting provisions of the L ease were not going to be resolved
by the Court. DelDOT had consistently taken the position that they had theright to
terminatethe L ease and refused until recently to compromise that position by teking
rent payments from the Plaintiff. It appears to the Court that, for nearly 17 months,
Mr. Troumouhis operated his business without the payment of rent. Only after the
hearing on May 23, 2005, where the Court refused to resolve the conflict between
Sections 24 and 29, did the Defendant eventually begin accepting some rental
payments. Thiscircumstanceisan unfortunate consequence of the Court’ sfailureto
again recognize it’s obligation to resolve the contractual dispute, and where the

¥Mastrobuono v. Shearson Lehman Hutton, Inc., 115 S.Ct. 1219 (1995).

YDeMarie v. Neff, 2005 WL 89403 (Del. Ch.) (citing SLMSoft.com, Inc. v. Cross Country
Bank, 2003 WL 1769770 (Del. Super. Ct.)) (A contract of sale of property was void after the
buyer did not provide a required deposit, and the seller enforced its right to then void the sale
contract in lieu of another buyer.).



partieswereclearly confused asto what appropriate avenue they should follow based
upon the Court’s comments. In spite of this confusion, DelDOT has consistently
taken the position that the Lease was valid but that it had a right to terminate the
L easeearly pursuant to Section 24. Under the unusual circumstances here, the Court
cannot find acceptance of somerental payments as an acquiescenceby the Defendant
of the Plaintiff’s legal positions. Nothing could be further from the truth. In
addition, Mr. Troumouhisdoes not come to the Court on this argument with clean
hands, as he operated his business for a significant period of time without the
payment of rent which, to the Court’s knowledge, DelDOT has not received
compensation. As such, the Court does not find the acceptance of rent payment
significant to the fair resolution of this dispute.

(C) Conclusion

Whenthe Court considersall of thesefactorstogether, it findsthat areasonable
reading of the provisions of theL easewould allow DelDOT theright to terminaethe
Lease under Section 24 in spite of Section 29. Section 24 is more precise, more
specifically aligned with the factual relationship between the parties and appearsto
specifically control the continuation of the L ease when the property istransferred to
another party. The “catch al” provision of Section 29, an unusual provision for a
commercial lease, doesnot invdidatewhat appearsto betheclear intent of the parties
to allow for terminationif the property ever istransferred. Assuch, DelDOT can use
the provision to appropriaely terminate the Lease, and DelDOT’s Motion for
Summary Judgment is hereby granted.

I'T IS SO ORDERED.

/s William C. Carpenter, Jr.
Judge William C. Carpenter, Jr.

WCCjr:twp

cc. Aimee Bowers, Case Manager
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