IN THE SUPERIOR COURT OF THE STATE OF DELAWARE
IN AND FOR KENT COUNTY

KRISTIE L. ANGSTADT, C.A.NO. 04C-02-041 (RBY)

Plaintiff,

NORMAN M. LIPPMAN, D.D.S,,

)
)
)
)
V. )
)
)
)
Defendant. )

Thisisthe Court’s decision on Plaintiff’s Motion for Reargument.

Thisisadental malpracticeaction filed by Plaintiff, Kristi L. Angstadt against
Defendant, Norman M. Lippman, D.D.S. Presently before the Court is Plaintiff’s
Motion for Reargument, filed pursuant to Super. Ct. Civ. R. 59(e). Plaintiff seeks
reargument of the portionof the Court’ sMarch 30, 2006 Order that denied Plai ntiff’s
request for anew trial based on juror misconduct. Plaintiff asserts now, asshedidin
the Motion for a New Trial, that she did not receive afair trial, because one of the
jurors did not accurately respond to the voir dire questions. For the following
reasons, Plaintiff’s motion isDENIED.

Under Rule 59(e), if aparty’s motion for anew trial is denied, the party may
move the Court for reargument. However, usually, a motion for reargument will be
denied, unlessthe movant can demonstrate that the Court “ overlooked aprecedent or
legal principle that would have controlling effect, or tha it has misapprehended the

law or the facts such aswould affect the outcome of the decision.”* Moreover, the

! Monsanto v. Aetna, 1994 WL 46726, at *2 (Del. Super.) (quoting Wilshire
Restaurant Group, Inc. v. Ramada, Inc., 1990 WL 237093, at *1 (Del. Ch.)); Miles, Inc. v.
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motion must be denied if the “motion for reargument represents a mere rehash of
arguments already made at trial and during post-trial briefing.”?

Plaintiff now claims, asshedidin her original Motionfor aNew Trial, that she
was denied afair tria, because, apparently, Juror #5 failed to respond affirmatively
to the following two voir dire questions in the negative:

(1) Do you know the attorneys in this case or any other attorney or

employee in their firms?

(2) Haveyou or any member of your family ever made a daim or had a
claim made against you for personal injuries?

A jury trial inthis matter resulted in a defense verdict. At some point, Plaintiff’'s
counsel performed a “conflict check” to determine whether any of the jurors had a
previous, presumably adverse, relationship with his law firm. That invegigation
revealed that, nearly two years ago, Juror #5 had been sent a letter of representation
from amember of Plaintiff’s counsel’slaw firm. The letter advised Juror #5 of the
firm’ sintention to pursue representation on behalf of aclientwhowasinvolvedinan
automobileaccident, allegedly caused by a vehicle thought to beowned by Juror #5.
Based on that letter aone, Plaintiff now daims that Juror #5 breached his oath as a
juror.

Inthe Motion for Reargument, Plaintiff does not make any new claims. Inthe
decision denying Plantiff’'s Motion for a New Trial, this Court determined that

Plaintiff’s claims that Juror #5 falsely answered the voir dire questions were

Cookson America, Inc., 677 A.2d 505, 506 (Del. Ch. 1995).

2 Miles, Inc., 677 A.2d at 506.
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unsupported, and not a proper basisfor disqualifying Juror #5. Plantiff makes no
new factual arguments in her Motion for Reargument, but relies on the Delaware
Supreme Court’ s decisionin Ortiz v. Satée’ to affirm the significance of voir direin
her right to afair trial. Plaintiff’sreliance on Ortizisinconsequential.

In Ortiz, the defendant appeded his conviction for first degree murder and
sentence of death, claiming that he was denied a fair trial, because the trial court
denied his request to submit supplemental voir direto the prospective jurors.* Inits
decision affirming the decision of the trial court, the Supreme Court recounted the
importance of voir dire as a means to “ascertain the impartiality of a prospective
juror.”® The SupremeCourt did not announce any protocol that appliesto the present
issue. The Ortiz Court quite properly pointed out that voir dire is available to
ascertain whether or not a juror would be impartial. Indeed, the Court affirmed the
broad discretion of thetrial court in“determining how and to what extent to conduct
voir dire.”®

More on point, this Court has addressed the issueof whether even ajuror who
alegedly answered voir dire questions untruthfully engaged in misconduct.” In
Thompson, plaintiffsinamedical mal practice action sought anew trial after receiving

second-hand information that two jurors made statements during the trial about their

3 869 A.2d 285, 291 (Del. 2005).

4 Id. at 290.
° |d. at 291.
6 ld.

! Thompson v. Papastavros Associates, 729 A.2d 874 (1998).
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beliefsthat it was “ not right to sue people”.® Plaintiffs claimed that these statements
demonstrated that the two jurors gave false responses to voir dire questions about
their bias or prejudice against awarding money damages.’

In denying plaintiffs’ motion, the Court noted that “Delaware law strongly
disfavors ajuror’simpeachment of the verdict once the jury has been discharged.”*°
Accordingly, the Court has “broad discretion in deciding whether a case must be
retried or ajuror summoned and investigated due to alleged exposure to prejudicial
information or improper outsideinfluence.”** In addition, when asserting aclaimof
juror misconduct, the complaining party bears the burden to demonstrate that “there
isareasonable probability of jurortaint of aninherently prejudicial nature, [and that]
apresumption of prejudice should arise that [the party’ S| right toafair trial has been
infringed upon.”** Torisetoalevel of “inherently prejudicial,” thejuror misconduct
must consist of “egregious circumstances.” ® Assuch, thejuror’svoir dire answers
will not be questioned, unless there is evidence that the juror deliberately lied.**

The Thompson Court held that, without any evidence that the jurors
deliberately lied in their answers to voir dire, the validity of the jury’s verdict fell

8 Id. at 877.

o .

10 Id. at 878 (citations omitted).
1 Id. at 879 (citations omitted).

12 Id. (Qquoting Massey v. Sate, 541 A.2d 1254, 1257 (Del. 1988)).
13 Id.
14 Id.
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within the scope of Delaware Rules of Evidence 606(b). Rule 606(b) codifies the
law’s disfavor of juror impeachment by precluding ajuror fromtestifying about the
validity of a verdict regarding any matter that was on the juror’s mind which
influenced the juror “to assent to or dissent from the verdict or indictment or
concerning his mental processes in connection therewith.”

Assuming for the moment the very unlikely possibility that Juror #5 had any
recall whatsoever of ever even having received the | etter referred to by Plaintiff’'s
counsdl, can Plaintiff legitimaely put forth the position that Juror #5 knew the
attorney signingit? Presumably, since Plaintiff does not exhibit any response from
Juror #5, Juror #5 most likely did one of two things (assuming he ever received it):
either he discarded it or he forwarded it to his carrier. Certainly, no evidence or
inference suggestsanything more. Thus, Juror #5 “knew” an attorney in Plaintiff’'s
counsel’ sfirmin the way one “knows’ the signer of the cover letter in the Clearing
House sweepstakesentries. That, in this Court’s view, is no significant knowledge
atall. I1tishardly knowledgeto support aclaim of misconduct. And, again, even that
Is based upon the most thinly grounded of assumptions.

Next is Plaintiff’s assertion that Juror #5 falsdy denied having had a claim
made against him. Once more referencing the aforesaid | etter, the language alleges
that Juror #5's vehicle had been in an accident; that the letter writer represented
another person allegedly in the same accident; and that, absent aresponse from Juror
#5's carrier (not even soliciting aresponse from Juror #5), the letter writer would
“protect [his] client.” Would that indicate to the presumed recipient, first, tha he

was the subject of a claim for personal injuries against him; and second, to such an
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extent of indelibility that he would recall that nearly two years later with the
specificity to support atheory that Juror #5 had misconducted himself in not coming
forward during voir dire? In this Court’s view, such a position is woefully
undemonstrated.

Plaintiff argues that the Banther'® case concepts and haldings require the
granting of anew trial intheinstant case. Banther was acapital murder case, which,
to the extent pertinent to this case, involved the participation of ajuror whofailed to
respond to voir dire questions. |n Banther, thejuror wastheforelady, who was at the
time the subject of open criminal charges, was purportedly using cocaine, and was
mentally unfit. While thetotality of those circumstances was noted relative to her
having been aproper juror, we can disregard it all for these purposes, presuming that
anew trial was based only upon her failure to respond to the question of her having
been the victim of aviolent crime.

The Court views the impact and awareness level of one's having been the
victimof aviolent crimeasdifferent inkind from having received aletter to forward
notice of a possible claim to one’ s insurance carrier. Thus, the requisite deliberae
nature of an effort to deceive the jury selection processis entirely absent. Ascases
cited in Banther (at footnote 31) indicate, dishonesty rather than factual accuracy
must exist; simple forgetfulness does not create lack of impartiality; memory failure
isnot dishonesty. While none of theforegoing issufficient to providefor anew trial,

here we have even far less. Here, we have only aletter which, if it made any impact

15 Banther v. Sate, Del Supr., 823 A 2d 467 (2003). .
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at all, requested therecipient to contact hiscarrier, sincethe sender wanted to “ protect
his client.”

As Thompson'® makes clear, nothing along those lines would reverse
Delaware’s strong disfavor of a juror’'s impeachment long after any remedial
measures (for example the simple replacement with athen-avail abl e alternate) could
be pursued.

In the present matter, Plaintiff has failed utterly to demonstrate that Juror #5
deliberately lied relativeto thevoir dire processin any way which would concern his
potential bias or preudice. Plaintiff’s counsel’s late discovery that his firm
apparently sent Juror #5 aletter of representation, nearly two yearsin the pas about
some potential claim, failsto provide any bassfor recalling thejuror and questioning
the juror’s truthfulness. The Court is saisfied that Juror #5 did not engage in any
misconduct, but instead properly discharged his civic duty.

CONCLUSION
Plaintiff has not demonstrated that this Court’sdenial of the Motion for aNew

Trial overlooked any legal precedent or misapprehended any law or facts in this
matter. Plaintiff also fails to make any new arguments that were not presented and
disposed of in the Court’s denial of the Motion for a New Trial. Accordingly,
Plaintiff’s Motion for Reargument is DENIED.

16 Thompson v. Papastavros Associ ates, 729 A. 2d 874 (1998).
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SO ORDERED this 2nd day of May, 2006.

/s/ Robert B. Y oung

J.
oc. Prothonotary
cc. Counsel
Opinion Distribution



