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Before the Court are notions for summary judgnment filed

by the Defendants, State Farm Mitual Autonobile I|nsurance

Company and Nationwi de Assurance Conpany, agai nst the

Plaintiff, Richard D. Buckingham 111. M . Bucki ngham has

filed notions for summary judgnent in response against both

Def endants. Given the fact that they address the same issues

and portions of the record, the notions have been consol i dat ed

for purposes of disposition.

STATEMENT OF FACTS AND NATURE OF PROCEEDI NGS

There is very |little dispute between the parties

concerning the relevant facts of February 27, 1999. At

approximately 9:00 p.m, M. Buckingham was driving a 1996

Pontiac Firebird west on Delaware Route 72 in route to his

nmot her’ s hone. The car was owned by Theresa Dorrell, who



occupi ed the front passenger seat during the trip. They were

stopped at a traffic light at the intersection of Del aware

Routes 72 and 4, when a pickup truck approached and stopped a

fewfeet fromthe rear of their vehicle without maki ng contact

with it.

While M. Buckingham conversed with M. Dorrell, the

uni dentified operator of the pickup truck exited that vehicle

and approached the driver’s side of the Bucki ngham vehicle.

He t hen, wit hout giving any prior warning, opened the car door

and began directing profane coments at M. Bucki ngham Based

upon his comments, it appears the assailant believed that the

Bucki ngham vehi cl e had earlier traversed the roadway in front

of his vehicle in such a manner that it caused rocks and ot her

road debris to strike that vehicle. |In any event, the verbal

assault turned physical when +the assailant struck M.
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Bucki ngham about his head with what appeared to be a tire

iron, causing serious injury to his right eye.

As the assault unfolded, Ms. Dorrell got out of her car.

When the assailant threatened her with the tire iron, Ms.

Dorrell reentered the car and the assailant sped off in his

vehicle. Neither M. Buckinghamnor Ms. Dorrell were able to

observe the l|license plate nunmber of the that vehicle. The

incident was reported to the police, but wthout any

additional information as to the identity of the assail ant or

his vehicle, the investigation was soon terni nated.

The blow to M. Buckinghanis right eye caused interna

henor r hagi ng, a detached retina and fractures to his skull and

cheekbone. Treatnment of the eye injury required retinal

reattachment surgery and placement of a sclera buckle around

the eyeball itself. Renoval of the buckle required a second
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surgery. He continues to suffer from persistent pain and

sensitivity to |ight.

M. Buckingham filed a claim against State Farm Ms.

Dorrell’s carrier, which was settled for the $25,000 of

coverage provi ded by her policy for personal injury protection

benefits. M. Buckinghamalso filed clainm against State Farm

and Col oni al | nsurance Conpany of W sconsin, his own

aut omobi | e i nsurance conpany, seeking future medi cal expenses,

| ost wages, and pain and suffering up to the limts of the

uni nsured notorist (UM coverage of those policies. Colonial

was acquired by Nationw de at some point in time subsequent to

the assault on M. Bucki ngham and Nati onwi de assuned

responsibility for the policy insuring M. Buckinghanms

personal vehicle.

Both policies were in effect at all times relevant to
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this matter and provided in standard industry | anguage:

We will pay damages for bodily injury and
property damage an insured is legally
entitled to collect from the owner or
driver of an uninsured nmotor vehicle. The
bodily injury or property danmage nust be
caused by accident arising out of the
operati on, mai nt enance or use of an
uni nsured not or vehicle.!' (Enphasi s added.)

The State Farm policy provided $25,000 in UM coverage and the

Nati onwi de policy provided $15,0000 of simlar protection.

Both insurers determ ned that M. Buckinghams injuries did

not arise “operation, maintenance, or use” of the assailant’s

vehi cl e and deni ed coverage on that basis.

M . Buckingham then initiated this action to determ ne

whether he is entitled to UM coverage under the above

referenced State Farm and Nationwi de policies. State Farm

filed its summary judgnent notion on February 14, 2005.

Nationwide’s motion followed on April 28, 2005. M.

! See State Farm Policy 9809.5 at 13-14 and Nationwi de Policy 177127978
at 5.
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Bucki ngham sim larly noved for the entry of summary judgnment

in his favor against both Defendants on April 15 and May 6,

2005. All responses having now been filed and oral argument

presented, that which follows is the Court’s resol ution of the

i ssues so identified.

DI SCUSSI ON

St andard of Revi ew

Summary judgment nmay be granted only where, considering

the facts in a light nost favorable to the nonmoving party,

there are no material issues of fact.? Di sposi ng of

litigation via summary judgnment is encouraged, when possi bl e,

to expeditiously and economically resolve | awsuits.® \hereas

2 Pullman, Inc. v. Phoenix Steel Corp., 304 A .2d 334 (Del. Super. Ct.
1973); and Shultz v. Del aware Trust Co., 360 A.2d 576 (Del. Super. Ct. 1976).

3 Davis v. University of Del., 240 A.2d 583 (Del. 1968).
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inthis case, cross nmotions for sunmary judgnment are i nvol ved,

the parties inplicitly concede the absence of materi al factual

di sputes and acknowl edge the sufficiency of the record to

support their respective notions.*

Anal ysi s

The sole issue to resolve is whether the State Farm and

Nat i onwi de UM policies afford coverage for the assault upon

M. Bucki ngham Both insurers contend that the question

should be answered in the negative because the assault upon

M. Buckingham clearly did not involve the operation,

mai nt enance, or use of the assailant’s vehicle. If there is

no coverage, there are no remai ning i ssues of fact and sunmary

j udgment nust be entered on behalf of State Farm and

4 Browning-Ferris, Inc. v. Rockford Enters., Inc., 642 A 2d 820 (Del.
Super. Ct. 1993).
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Nati onwi de as a matter of |aw.

Determ ning the extent of UM coverage under these nove
facts calls for applying the three-part test adopted in
Nati onwi de General |Insurance Co. vVv. Royal.? That test
requi res the Court to determ ne:

(a) Whether the vehicle was an “active
accessory” in causing the injury - i.e.,
“somet hing | ess than proxi mate cause in the
tort sense and something nmore than the
vehicle being the nmere situs of the
injury;”

(b) Whet her there was an act of i ndependent
significance that broke the causal 1ink
between the use of the vehicle and the
injuries inflicted; and
(c) MWhether the vehicle was wused for
transportation purposes.®

It is apparent, and the parties agree, that Royal governs

this coverage dispute. It is wequally clear that the

application of the second and third factors |isted above is

5 700 A.2d 130 (Del. 1997).
5 1d. at 132.
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generally straightforward, and has not been the subject of

significant discussion in the relevant case | aw. Determ ning

whet her the use of a vehicle <constitutes an “active

accessory”, however, presents a nmore conplex situation.

The connection between the use of the vehicle and the

injury suffered must be nore than incidental.’” There must be

a sufficient causal nexus between the two.® \While proximte

cause i s not required, the fact that a vehicle is the situs of

an injury, or that the injury occurred coincidental to the use

of the vehicle, is not sufficient.

The injury mnust be forseeably identifiable with the

normal use of the vehicle. The Courts have addressed that

i ssue by asking whether it is the kind of risk that the

7 See Id. (quoting Auto Owners insurance Co. v. Rucker, 469 N.W2d 1,
1-2 (Mch. Ct. App. 1991); and Dick v. Koutoufaris, 1990 Del. Super. LEXI S
285, at *7.

8 Royal, 700 A.2d at 132.
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parties contenpl ated woul d be covered when they entered into

the contract of insurance.? In addition, they have asked

whet her the injury arose out of the use of a nmotor vehicle

consistent with its character in that regard. '

State Farm and Nati onwi de cite Royal and Koutoufaris in

support of their position that the vehicles involved in the

instant matter were not essential to the assault on M.

Bucki ngham I n Royal, a case involving a drive-by shooting,

the car from which the gunshots originated was deened

nonessenti al because the shooting could have been achi eved no

matter the node of transportation.' |In Koutoufaris, a woman

was raped in a parked vehicle whose sole nexus to the crinme

was as the situs of the offense.'® The Court held that there

® Koutoufaris, 1990 Del. Super. LEXIS 285, at *9.
10 d.

1 Royal, 700 A.2d at 132-33.

12 Koutoufaris, 1990 Del. Super. LEXIS 285, at *12.
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was no coverage under the insurance policy covering the

vehicle where the assault occurred. It reasoned that the

parties to the contract of insurance did not contenpl ate that

the situs of an assault would constitute an insurable use of

the vehicle under the policy or governing statute.?®?

According to the Defendants, a simlar finding should be

made here. Both vehicles had come to a stop and were never in

direct contact before the assault occurred. The injuries were

caused by bl ows from what was purportedly a tire iron wi el ded

by the assail ant. Lastly, the Dorrell vehicle was nothing

more than the situs of the crime and the role the assailant’s

vehicle was |limted to transportation only. The incident is

t herefore akin to Royal and Koutoufaris. Stated differently,

the i nvol vement of the vehicles was fortuitous and the assaul t

3 1d. at *9.
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did not arise out of any use contenplated by the UM coverage

in guestion.

M . Bucki ngham argues that when the circunstances

surroundi ng the assault are viewed fromthe beginning to end,

the sequence of events are of a “traffic nature” which was

contempl ated by the instant UM coverages. The incident was

preci pitated by and arose out of the use of both vehicles.

The situation is distinguishable as a result from Royal and

Kout ouf ari s.

As noted above, it appears that the problem began when

debris fromthe roadway was thrown by the Bucki ngham vehicle

at or on the assailant’s vehicle. Unknown to M. Buckingham

the assailant followed and ultimately stopped behind M.

Bucki ngham and Ms. Dorrell at a stop light sonme unknown

di stance away from the initial encounter. The assault then
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occurred inside the Buckingham vehicle as descri bed wi thout

significant pause. At no point was there any vehicle to

vehi cl e cont act. It is in this context that the factors set

forth in Royal nust be applied and the existence or

nonexi stence of insurance coverage nust be resol ved.

G ven the facts and circunstances involved in this

situation, the Court nust conclude that the assailant’s

vehicle was an active accessory in the assault on M.

Bucki ngham First, it is apparent that the causal connection

was greater or nore than incidental. The assault was spawned

by the interaction of the two nmotor vehicles and the resulting

i ndi rect contact. Second, the assailant’s vehicle provided

the transportation to the site, was part of the site where the

assault occurred and the specific location fromwhich it was

| aunched. It is also apparent that the assailant’s vehicle

Page 13 of 17



was enmployed to transport the weapon used in the assault.

Third, the injuries arose out of the use of the nmotor vehicle

consistent with its intended purpose. That purpose was

transportation and the risk is that which one would

anticipate, i.e., damage, real or imgined, to another vehicle

along with any consequential actions |leading to the injuries

in question.* The initial Royal inquiry nmust therefore be

answered in the affirmti ve.

It is also apparent that the incident constitutes one

unbroken sequence of events and that there was no break in

t hat sequence, either in terms of timng or the character of

the events occurring. To the extent the Defendants argue that

when t he assail ant stopped and vacated his vehicle, there was

4 An awareness of present day social reality mandates acknow edgment

t hat behavi or such as road rage, which obviously arises out of the use of a
mot or vehicle, carries with it the risk of injury. It would be reasonable to
assume as a result that it was a risk the parties to a contract of insurance
woul d contenpl ate coveri ng.
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both a tenmporal and substantive break in that chain, they are

i ncorrect. At best, any interruption was brief, and the

stream of events continued in the manner in which they began.

Accordingly, the second and third inquiries of the Royal test

must al so be answered in the affirmati ve.

VWhile this matter does involve an assault nmuch like the

Royal and Koutoufaris cases, the parallels end there. Thi s

matter includes a traffic related conponent which cul m nated

in the | ater assault. Had there not been the initial contact,

however slight, there would not have been the apparent fit of

rage. Nor would the assailant’s vehicle have been used to

pursue and assault M. Buckingham In sum the continuous

stream of events involved the assailant’s vehicle at every

stage. W thout that involvement, the conflict would and coul d

not have occurred.

Page 15 of 17



No matter how the situation is viewed, the causal |ink

bet ween the use of the nmotor vehicle in question and the

injuries sustained has been established. That vehicle was

used as intended and that usage was inextricably intertw ned

with the assault. At no point in this unbroken sequence of

events can the use of the assailant’s nmotor vehicle be deened

coi ncidental or that the assault would have occurred in any

event independent of its involvenment. The Court nust

therefore conclude that the assault related injuries are

wi thin the uninsured notorist coverage provisions of the State

Farm and Nationwide policies at the center of this

controversy. '®

5 Given this result, it is not necessary to reach the argunment
concerning whether State Farmis estopped from denying coverage because of its
payment of PIP benefits. For the sanme reason, the Court need not address
whet her the “tire iron” allegedly used to assault M. Bucki ngham should be
considered a part of the assailant’s vehicle as well as the consequences of so
nom nating that item
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CONCLUSI ON

Based upon the foregoing discussion, the Court concl udes

as a mtter of law that M. Buckingham is entitled to

uni nsured nmotori st benefits coverage under the State Farm and

Nati onwi de policies of insurance referenced above for the

injuries and related | oses he suffered on February 27, 1999.

The maxi num anount of such coverage available to M.

Bucki ngham i s $40, 000, $25,000 from State Farm and $15, 000

fromNati onwi de. Accordingly, the nmotions for sunmary j udgnment

filed on behalf of State Farm and Nati onwi de are deni ed, and

the cross-notions filed by M. Buckinghamin that regard are

grant ed.

T IS SO ORDERED

TOLI VER, JUDGE
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