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This is the Court’s decision on appeal from a
decision of the Industrial Accident Board. The
Appel  ant, Paul Hildebrandt, clains he is entitled to
addi tional conpensation resulting from a work place
injury that left himwth an ei ghteen percent permnent
I npai rment. The Appellee, Daimer Chrysler, insists the
| ndustrial Accident Board correctly decided that M.
Hi | debrandt failed to prove a permanent inpairnment and
subsequently is not entitled to additional conpensation

pursuant to 19 Del. C. § 2324.

FACTS & PROCEDURAL PGSTURE

Paul Hi|debrandt has been an assenbly worker at
Dai Ml er Chrysler for over nine and one half years. On
May 3, 2005, M. Hildebrandt was injured in a work-
rel ated acci dent when he was hit by a forklift and thrown
over fifteen feet in the air. M. Hildebrandt suffered
injury to his md-back and was sent to Chrysler’s nedical
center where he was seen by Dr. Stephen Serra.

Dr. Serrainitially treated M. Hil debrandt for back



spasns and initially treated him with ice and a drug
known as | buprofen. The pain in M. Hildebrandt’s back
did not subside and he again sought treatnent from Dr.
Serra. Upon exam nation, Dr. Serra found nuscle spasns
in M. Hildebrandt’s back and trigger point injections
were initiated. These injections were not beneficial and
Dr. Serra suggested M. Hildebrandt seek chiropractic
treatnent. Chiropractic treatnment slightly inproved M.
Hi | debrandt’s condition but he testified that he would
still occasionally experience mld episodes of pain in
hi s back which occurred after light activity.

After being so treated for two weeks, M. H | debrandt
went back to see Dr. Serra. Dr. Serra recomended he see
an orthopedic specialist. M. Hildebrandt then sough
treatnment from Dr. Bruce Rudin, an orthropedist, who
ordered an MRl of the thoracic spine which was foll owed
by a referral to Mchael Kelman, a chiropractor. That
treatnment by Dr. Kelman | asted for five weeks. Foll ow ng
this treatnment, M. Hildebrandt again saw Dr. Serra with
conplaints of spasnms in his md-back acconpanied by

sharp pain. Dr. Serra reviewed results of the MR
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previously taken by D. Rudin and diagnosed M.
Hi | debrandt as having chronic thoracic herniation.

Dr. Peter B. Bandera examned M. Hildebrandt on
Sept enber 24, 2003, and reviewed the nedical records of
Dr. Serra, Dr. Rudin, and Dr. Kelman, the MR taken in
April, and the x-rays taken by Dr. Serra. Dr. Bandera
concluded that the MRl showed a prom nent disk bul ging
consistent with Dr. Serra' s records. He also conducted
a physical exam nation of M. Hi ldebrandt in which he
found that the patient had m d-back pain when asked to
twist or bend his back. Or. Bandera diagnosed M.
Hi | debrandt with a disc herniation at |evel 11-12 of the
thoracic region of his spinal colum wth residual
t horacic and | unbar strain and sprain. He found positive
findings of nuscle guarding and spasm Dr. Bandera al so
i ndicated that M. Hil debrandt had “traumati c expression
of [a] structural spur formation.”* According to Dr.
Bandera, this formation resulted from an arthritic
condition that M. Hildebrandt had previous to the work

injury, but the arthritic pain process was triggered by

! Appel l ant’s Opening Br., D.1. 9, at 5.
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the injury.

Dr. Bandera classified M. Hildebrandt’s injury as a
Category Il pursuant to the AMA's @uide to Permanent
| npai r ment . “Category |1l acknow edges a history and
exam nation findings conpatible with a specific injury.”?
While Dr. Bandera noted that Category Il allowed up to a
forty percent inpairnment rating, he determned M.
Hi | debrandt had an ei ght een percent pernmanent i npairnent
and that this inpairnment to his thoracic spine resulted
from M. Hildebrandt’s May 3, 2002 work-related injury.
M. Hildebrandt subsequently filed a Petition to
Determ ne Additional Conpensation Due on Cctober 29,
2003.

Shortly thereafter, and apparently in response to
that petition, M. Hildebrandt was seen by Chrysler’s
doctor, Dr. Donald I. Saltznan. Dr. Saltzman exam ned
M. Hil debrandt i n Decenber and placed M. Hildebrandt in

a Category | of the Diagnosis Rel ated Estinates Mdel.?3

2 AMA Guides to the Eval uation of Permanent I mpai r ment 5t ed., Table
15-4, 389.
3 saltzman Dep. 11, April 20, 2004.
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Dr. Saltzman found that while M. Hildebrandt had sone
t ender ness between levels 6 and 8 of the thoracic region
of the spine, he had no tenderness in the upper or | ower
spi ne. He also noted that the patient had no nuscle
guarding or spasmin his thoracic area. According to
Dr. Saltzman, M. Hildebrandt had full range of notion,
al though he conpl ained of pain when he reached notion
range extrenes. Dr. Saltzman al so reviewed the MR and
noted the disc bulging in the lowest margin of the
t horacic ar ea, but di agnosed this problem as
devel opnental and having no relation to M. Hildebrandt’s
wor k acci dent. Consi dering the above, along with the
I nformation that M. Hildebrandt had been able to work
full tinme and required no nedication, Dr. Saltzman found
the patient had a thoracic contusion with a zero percent
I npai rnment rating.

A hearing on M. Hi | debrandt’s Petition for
Addi ti onal Conpensation was held on April 29, 2004,
before the Industrial Accident Board. Drs. Bandera and
Saltzman testified by deposition along wth M.

Hi | debrandt who appeared in person. The Board denied M.
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Hi | debrandt’s petition and held that M. Hil debrandt did
not nmeet his burden in order to show he had indeed
suffered an ei ghteen percent permanent i npairnment of the
affected area of the body. M. Hildebrandt has filed a
tinmely appeal fromthe Board s deci sion.

M. Hildebrandt argues that the Industrial Accident
Board as a matter of law erred in holding that he did not
prove the extent of his disability and how it should be
classified. Nor was it supported by substantial evidence
in the record. Rat her, he insists the Board sinply
revi ewed t he opi nions of the conflicting doctors and then
stated that the claimnt had not net his burden of proof.
Wt hout nore. M. Hildebrandt argues that the Court w |
not be able to determine the basis of the Court’s
deci si on on appeal and consequently the Board’ s deci sion
was not based on substantial evidence.

More specifically, he argues that while the Board
held that in order for M. H ldebrandt’s injury to fall
within a Category Il designation, his nuscle spasns and
guardi ng had to be significant, the AVA gui deli nes do not

requi re such findings in order for an individual to be
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pl aced within that category. He further argues that even
iIf the spasns are required to be significant, the
testinony from Dr. Bandera supplied the required proof.
Lastly, M. Hildebrandt asserts that the AMA Quide is
merely a hel pful tool in rating a claimant’s inpairnents
and in no way is this type of designation statutorily
requi r ed.

Chrysler insists the Board found Dr. Saltzman's
opi ni on nore convincing. Chrysler also clains there was
no finding of significant nuscle guarding and spasm and
therefore a designation of M. Hldebrandt’s injury as a
Category 1l would have been incorrect. The Board’'s
decision was therefore legally correct and based on
substanti al evi dence.

The matter having been fully briefed and argued, that
which follows is the Court’s response to the issues so

present ed.

DI SCUSSI ON

This Court is bound by the Board's findings if they
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are supported by substanti al evidence and absent abuse of
discretion or error of law.* Substantial evidence is
rel evant evidence that a reasonable mnd m ght accept as
adequat e to support a conclusion.®> The Court does not sit
as a trier of fact.® It does not weigh evidence,
determ ne questions of <credibility, or mke its own
factual findings.” The Court’s jobis to deternmne if the
evidence is legally adequate to support the Board' s
findings.® It will not substitute its own judgnent for
that of the Board.® The Court nust review the entire
record to insure that the conclusion was fairly and
reasonably reached! and the record nust be reviewed in a

| i ght nost favorable to the prevailing party.

* Ohrt v. Kentmere Home, 1996 W. 527213, at *3 (Del. Super.).

° Oceanport Ind. v. WIm ngton Stevedores, 636 A 2d 892, 899 (Del.

1994); Battista v. Chrysler Corp., 517 A.2d 295, 297 (Del. 1986), app. dism,
515 A.2d 397 (Del. 1986).

6 Johnson v. Chrysler Corp., 213 A.2d 64 (Del. 1965).

" d.

8 20 Del. C. § 10142(d).

® Johnson, 213 A.2d at 66

10
1980).

National Cash Register v. Riner, 424 A . 2d 669, 674-75 (Del. Super.

1 General Mot ors, Corp. v. Guy, Del. Super., C. A No. 90A-JL-5,

Gebelien, J. (August 19, 1991).

Page 8 of 13



An enployee my claim conpensation for certain
permanent injuries, pursuant to 19 Del. C § 2326.
According to the statute, the Board is permtted to award
conpensati on based on the | oss or | oss of use of any part
of the claimant’s body.'* Wen a claimant petitions the
Board for additional conpensation, he or she has the
burden of proof to show the percentage of pernmanent
i mpai r ment . 13

First, M. Hldebrandt’'s attack on the Board' s
decision by declaring the decision is not supported by
substanti al evidence wongly assunes that Dr. Saltzman’'s
testinony is not substantial evidence because it is at
odds with Dr. Bandera' s testinony. Wile the Board may
not nmake determ nations in a conclusory manner, they did
not do so here.' The 1AB opinion referenced Dr.
Saltzman’ s deposition which stated M. H | debrandt fel

within Category | and his injuries were not permanent in

12 | oss of use is determned by the ability of the person to use the

part in question. WImngton Fibre Specialty Co. v. Rynders, 316 A 2d 229
(1975), aff’'d 336 A.2d 580 (Del. 1975).

1 Hildebrandt v. Daimer Chrysler, |AB 1235512 (May 10, 2004) at 5

¥ cruz v. Ryder Public Transportation, 2003 LEXIS 107, at *21 ( Del

Super.).
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nature, hence +the =zero percent inpairnment rating.
Al t hough the Board’'s conclusions nay not been clearly
witten, they nonetheless were based on anple evidence
for the Board to deny the claimant’s petition and this
evi dence was conpetent and substanti al .

Secondly, the 1AB is free to find one witness nore
credible than another.? When there is conflicting
medi cal testinony, the Board nust resolve the conflict.?®
Stated differently, when the Board is presented wth
opposi ng nedical testinony, it nay reject the testinony
of one of the experts based on “its experience in gaugi ng
testi nony of witnesses who give conflicting testinony.”?

Here, the Board accepted Ixr. Saltzman’s testinony
over the testinony provided by Dr. Bandera. |t was Dr.
Saltzman’s opinion that M. Hildebrandt suffered a zero
percent inpairnment. The Board, as the finder of fact,
concluded that Dr. Saltzman’s opinion was correct.

Not hi ng nore was requi red.

B 1d. at 14.

% 4.

7 Lewis v. Formosa Plastics Corp., 1999 LEXIS 39, *8 (Del. Super
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M. Hldebrandt’s alternative argunment that his
Injury was consistent with a Category Il injury and the
Board’ s decision was incorrect as a matter of law in
declaring his nuscle spasns and guarding had to be
significant in order to fall wthin Category |1, also
falls short.

A description of a Category Il inpairnment of the
t horaci c spine states:

[History and exam nation findings are
conpatible with a specific injury or
Il ness; findi ngs may I ncl ude

significant nuscle guarding or spasm

observed at the ti ne of the exam nati on.
18

It is clear fromthe foregoing | anguage that nuscle
guardi ng and spasmare not required before an injury is
placed within Category II. Those findings are sinply
illustrative of the type of injury in question. |t
|l ogically follows that if mnuscle guarding and spasm are
not required for a Category |l <classification, then
certainly significant nuscle spasm and guarding is not

necessary. However, this does not help M. Hildebrandt’s

18 AMA Guides 5" ed. at 389 (enmphasis added).
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cause.

In fact, as M. Hldebrandt argued, the AMA
guidelines are nerely that, guidelines, to be used as
hel pful tools in deciding aclainmnt’s inpairnment |evels.
The Court is not the correct party to determ ne whether
or not the alleged nuscle guarding is significant. That
Is the role of the physicians involved with the case.
The doctors in the instant situation gave their opinions
and the Board decided the controversy based on those
opi ni ons.

Again, though it is not a nodel of clarity, the
Board’s decision is not premsed upon the lack of a
finding or findings under the AMNA guidelines or the
gui del i nes thensel ves. It decision rested on the fact
that the Board found Dr. Saltzman’s testinony to be nore
credi ble than that proffered by Dr. Bandera. It did not,
therefore, err as a matter of law by concl udi ng that M.
H | debrandt did not suffer from an eighteen percent

| npai rment consistent wwth a Category Il injury.
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CONCLUSI ON

Based upon the foregoing, the Court nust concluded
t hat decision of the Industrial Accident Board is free
of legal error and supported by substantial evidence in
the record. It nust therefore be, and hereby is,

af firned.

I'T IS SO ORDERED.

Tol i ver, Judge

CHT, I V/ | at
oc: Prothonotary
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