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| ntr oduction

Before this Court is Trafina Wilson's appeal from the Delaware Department
of Labor, Division of Unemployment Insurance Appeal Board' s(“Board”) decision,
inwhichitfoundthat Ms. Wilson wasterminated by Christiana Care Health Services,
Inc. (“ ChristianaCare”) for jug cause. Uponreview of the record in this matter, the
Board’ s decision is hereby AFFIRMED.

Facts

Ms. Wilson was employed by Christiana Care as a Billing Representative
within the Occupational Health Billing Department from March 16, 1998 through
August 16, 2005." Duringthe course of her enployment, Ms. Wilson wasdisciplined
several times for arriving to work late. Specifically, on April 7, 2003, Ms. Wilson
was advised by her supervisor that her pattern of lateness and absence was
unacceptabl e, though no formal disciplinary actionwastaken. On June 16, 2003, Ms.
Wilson was placed on the first step of Christiana Care's disdplinary policy due to
continued excessive lateness®> On or around October 28, 2003, Ms. Wilson was

moved to the second step of the discipline policy, after being late 13times and being

'R. at 62.

‘R.at 7.



absentin violation of company standards? Then, on March 18, 2005Ms. Wilsonwas
elevated to Decision Making Leave,* the third step of Christiana Care' s progressive
disciplinepolicy, duetoher personal phone callsand internet useduringwork hours.”
Because shewas placed on Decision Making Leave, Ms. Wilson was provided
a Disciplinary Action Record, which she signed, that indicated the following:
As a result of this infraction of idleness & previous active 2™ step
reminder for overall attendance, you are being issued this Decision
Making Leave. If you do not accrue any additional disciplinary actions
within the next 3 years, thisDML will be deactivated. Please note that
any future violation of ANY Christiana Care policy or procedure
requiringformal disciplinary action during theactivelifeofthisdecision
making leave will be reviewed for termination.?
Despite this warning by Christiana Care, Ms. Wilson continued to spend excessive
amounts of work time on personal calls and personal internet use. As aresult, she
was terminated on or about August 16, 2005 from her position with Christiana Care
for “idleness.”’

Consequently, Ms. Wilson filed the proper documentation with the Delaware

Department of Labor to initiate a claim for unemployment benefits. Because the

*d.

“Decision Making Leave was described by Melinda Fitzgerald as “aday off with pay. A
review pass history of occurring events that just happened. They are to give a statement of
commitment on issues that happened and they are to return back to work with this.” R. at 87.

°R. at 9.
°ld.

R.at 12.



Claims Deputy determined Ms. Wilson was disqualified pursuant to 19 Del. C.
§3314(2),® her claim was denied.” Ms. Wilson appealed this decision, and after a
hearing before the Appeds Referee, the Claim Deputy's determination was
affirmed.’® Ms. Wilson filed atimely appeal of the Appeals Referee’ s decision, and
ahearing before the Unemployment Insurance Appeal Board (the“ Board”) was held
on February 22, 2006. Based on the testimony and evidence presented, the Board
upheld the Appeal Referee’ sdecision that Ms. Wilson was discharged by Christiana
Carefor just cause (the“Board Decision”)."* Ms. Wilsonfiled atimely appeal of the
Board Decision, whichiscurrently beforethis Court. Thisisthe Court’sdedsion on

the matter.

819 Del. C. §3314(2) states, in pertinent part:

Anindividual shall be disqualified for benefits: (2) For the week in which the
individual was discharged from the individual’ s work for just cause in connection
with the individual’ s work and for each week thereafter until the individual has
been employed in each of 4 subsequent weeks (whether or not consecutive) and
has earned wages in covered employment equal to not less than 4 times the
weekly benefit amount. . . .

*Wilson v. Christiana Care Health Serv., Determination of Dept. of Labor Claim No.
159869 (Sept. 4, 2005); see dlso R. at 14.

%\jilson v. Christiana Care Health Serv., Decision of Appeals Referee No. 159869 (Dec.
15, 2005); see dso R. at 22.

"\Wilson v. Christiana Care Health Serv., UIAB Hearing No. 159869 (Mar. 15, 2006);
seeaso R. at 159.



Standard of Review

ThisCourt givesdeferencetotheBoard' sdecision,*? and will review therecord
inthelight most favorableto the prevaling party todetermineif the Board’ sdecision
Isadequately supported by the record and to ensure the Board’ sdecision isfreefrom
legal error.® Sufficient evidence to support the Board’ s decision requires evidence
that a reasonable mind accepts as adequate support for the condusion.** This Court
accepts the findings of credibility and weight of the evidence of the Board when
determining the sufficiency of the evidence.” If therecord does support the Board's
findings, this Court shall accept the Board' s findings even if thisCourt might reach

adifferent conclusion.®

1?Reeves v. Conmac Sec., 2006 WL 496136 (Del. Super. Ct.), at * 3 (citations omitted).

3Gen. Motors Corp. v. Freeman, 164 A.2d 686, 689 (Del. 1960) (“ The position of the
Superior Court . . . on appeal isto determine only whether or not there was substantial evidence
to support the findings of the Board. If there was, these findings must be affirmed.”); Fed. Street
Fin. Serv. v. Davies, 2000 Del. Super. Ct. LEXIS .286, at *6 (“In reviewing the decisions of the
UIAB, this Court must determine whether the findings and conclusions of the UIAB are free
from legal error and supported by substantial evidence in the record.”). See also Michael A.
Snclair, Inc. v. Riley, 2004 WL 1731140 (De. Super. Ct.), & *2; Majaya v. Sojourners Place,
2003 WL 21350542 (Del. Super. Ct.), at *4.

Yld.

*Michael A. Sinclair, Inc., 2004 WL 1731140, at *2. (citing Unemploy. Ins. App. Bd. v.
Div. of Unemploy. Ins., 803 A.2d 931, 937 (Del. 2002) (“Questions of credibility are exclusively
within the province of the Board which heard the evidence. As an appellate court, it [is] not
within the province of the Superior Court to weigh the evidence, determine questions of
credibility or make its own factual findings.”))

*H & H Poultry Co., Inc. v. Whaley, 408 A.2d 289, 291 (Del. 1979).
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Discussion

The sole question before this Court is whether the Board' s determination that
Ms. Wilson was discharged for just cause is supported by substantial evidence.
Based on the record, thisCourt finds that the Board did have substantial evidenceto
reach its conclusion, and Ms Wilson is correctly disqualified from receiving
unemployment benefits pursuant to 19 Del. C. 8§ 3314(2).

An employeeis not eligible to receive unemployment benefitsif an employer
establishesthat shewasterminated for “just cause.” '’ Just causeincludestermination
for wilful or wanton conduct, meaning the employee was* consd ous of [her] conduct
or recklessly indifferent of its consequences.”*® Thus, just cause will exist if an
employee knows of acompany rule or policy and nevertheless violates that policy,

or if an employee violates the expected standard of conduct.™

1719 Dél. C. § 3314(2); See Mosley v. Initial Sec., 2002 WL 31236207 (Dedl. Super. Ct.),
at *2. (The appellant signed the enployer’ s policy which stated employees were not alloved to
use aclient’s phone for personal use. Nevertheless, the appellant used a client’ s phone to make
personal calls. This sufficiently established wilful or wanton conduct and the employer
dismissed the appellant with just cause. The appellant was disqualified from receiving
unemployment benefits.).

¥Modley, 2002 WL 31236207, at * 2. (citing Coleman v. Dept. of Labor, 288 A.2d 285,
288 (Del. Super. Ct. 1972)).

B1d. (““[Just caus€ exists where an employee vi olates acompany rule or policy,
especially where the employee is given notice of the rule, such asin acompany handbook.”);
Avon Prod., Inc. v. Wilson, 513 A.2d 1315, 1316 (Del. 1986) (**Just cause’ is defined as awilful
or wanton act or pattern of condud in violation of the employer’ sinterest, the employee’ s duties,
or the employee’ s expected standard of conduct.”) (citations omitted).
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Here, there is sufficient evidence to support the Board's conclusion that
Christiana Care established just cause to terminate Ms. Wilson. First, the record
supports that Ms. Wilson was aware of Christiana Care’s atendance policy. On
November 18, 2002, M s. Wilson was arecipient of an email explaining the new time-
keeping system Christiana Care would implement and Christiana Care's policy
regarding lateness.® Then, after being placed on the first step of Christiana Care's
discipline policy dueto her attendance, Ms. Wilson was moved to the second tier of
discipline for continued unacceptable attendance Accordingly, she signed the
Disciplinary Action Record (DAR) form, which stated her previous attendance
problems and which advised Ms. Wilson that for the next two years any additional
violations coul d result in “further discipline up to and i ncluding termination.”**

However, within two yearsof her last disciplinary action, Ms. Wilson received
another DAR, thistimefor idleness.” ThisDAR formstated that M s. Wilson’ sphone
usewhileon ChristianaCare’ spaid timewasimproper and constituted idleness. This

form also reiterated that any further violation by Ms. Wilson of any Christiana Care

“The email specifically stated, “Just remember that Christiana Care’ s policy isif you're
[sic] one minute late you're [sic] considered late.” R. at 8, 53. Ms. Wilson testified she received
the email and signed it acknowledging receipt. R. at 153.

R at7.

“R. at 9.



policy couldresultintermination. Ms. Wilson againsigned thisformacknowledging
she received and understood the form. In addition, Ms. Wilson submitted a
memorandumto her supervisor acknowl edging that she understood the severity of the
violation she committed by excessively using the phone during working hours, and
she would adjust her actions accordingly.®

Each of the DAR forms explained what Christiana Care expected regarding
both attendance and productivity, and what the violation committed by Ms. Wilson
entailed. By signing a form for each step of the progressive discipline policy of
Christiana Care, Ms. Wilson acknowledged that she understood Christiana Care's
progressive discipline policy, and that any further vidations could result in
termination. These signed DAR forms coupled with the personally drafted
memorandum stating she understood the severity of her actions, established that any
similar violation committed thereafter was done with full knowledge of Christiana
Care's expected standards and policy. As such, all of the above is substantial
evidence supporting the Board' s decision that Ms. Wilson had compl ete knowledge
of Christiana Care's progressive discipline policy, as well as Christiana Care's

attendance and idl eness policy, prior to her final violation thereof.

#R. at 11, 89.



After being made aware of the company’ s rules and after being advised of her
statuswithin theprogressivedisciplinary policy, therecord also supportstheBoard's
conclusionthat Ms. Wilson continued to violate Christiana Care’s standards. Before
the Appeals Referee, Melinda Fitzgerald® testified that Ms. Wilson admitted to
continued use of the phonefor personal calIsand against company policy.? Further,
whiletestifying beforethe AppealsReferee, Ms. Wilson directly admitted to making
the phone calls® Lastly, Christiana Care presented the final Disciplinary Action
Form completed by the company indicating Ms. Wilson made excessive personal

callsduring Christiana Care' stime.*” The sworn testimony and presented company

*Meélinda Fitzgerad, Billing Supervisor for the Healthcare Center and Occupational
Health for Christiana Care, was Ms. Wilson’s supervisor. R. at 81.

L ARRY BRY SON: Okay. Didyou ask Ms. Wilson for an explanation of the....

MELINDA FITZGERALD: Yes.

BRYSON:  Okay and what did she indicate?

FITZGERALD: Sheindicated that she is awareof the policy. Sheisaware that
she did make personal phone calls. She received personal phone calls.
Shesaid it was friends. It was not emergency situation but she did receive
phone calls.

BRYSON: And so asaresult of her continued violation of Christiana Care
policy what action was taken?

FITZGERALD: Shewas terminated.

R. at 92.

MR. PRIMOS: Okay. Now after you received the decision-making leave
disciplinein March of 2005 did you make some additional personal phone calls?
TRAFINA WILSON: Yes| did.

R. at 131, 132.

7R, at 12.



documents support the conclusion that, despite knowing that she was not to use the
phone for personal use, Ms. Wilson's actions continued.

An employee acts wilfully or wantonly when she knowingly violates a
company standard, or continues a pattern of behavior detrimental to the company.?
Here, there is substantial evidence that M s. Wilson was aware of Christiana Care's
policy regarding personal phone calls, she was warned to cease personal use of the
phone, and she continued to violatethis policy. This constitutes wilful and wanton
conduct andisjust causefor termination. Further, Ms. Wilson was placed on several
differentlevelsof disciplinefor both attendanceand idleness, withwarningsthat any
further violation of any policy of Christiana Care would be reviewed for possible
termination. Nevertheless, Ms. Wilson continued to violate the known standards of
Christiana Care as she progressed through itsdiscipline policy, creating a pattern of
detrimental behavior, and providing just cause for termination.

Ms. Wilson' s primary argument to support her contention that the Court should
reversethe decision of the Board isthat she was not the only employee of Christiana

Care who violated the phone policy,” and as such, the action by her employer is

*Avon, 513 A.2d 1315.

®Melinda Fitzgerald discussed with Jennifer Hisey her phone use and was advised any
further abuse would be cause to have Ms. Hisey placed on the first step of Christiana Care’s
discipline policy. R. at 41. Terri Eastburn was verbdly disciplined for her phone use by Ms.
Fitzgerald. Rat. 111. Lastly, Melinda Fitzgerdd discussed with Stacie Lovett her excessive
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simply to punish her for refusing to move to a different position as requested by her
immediatesupervisor. But, unfortunately for Ms. Wilson, “[t]he test for ‘just cause’
for termination in this context does not indude any consideration of the discipline
other employeesreceived.”* Each caseisto beassessed on its own merits, and not
compared to other cases® Thus, while Ms. Wilson asserts that Christiana Care
disciplined her more seveely than other employees who committed the same
violations, the Board was not required to address this assertion in determining that
Christiana Care had just cause to terminate.*

In addition, even if the claimant’ s assertions were true, which the Court does
not believe is supported by the record, this does not provide justification for her to

continue to violate company policy, particularly when she has been advised of the

phone use and the policy of Christiana Care. R. at 49.
%9moot v. Comcast Cablevision, 2004 WL 2914287, at *4 (Del. Super. Ct. 2004).

*Ingramv. Barretts Bus. Serv., 2001 WL 1482451, at * 2 (Del. Super. Ct.) (Appellant
argued he wastreated differently than the other two employees, but the Court rejected this
argument since each “case must be judged on its own merits, not compared with other cases
which are not a part of thisrecord.”).

#However, some evidence was presented regarding other employees’ similar conduct and
discipline, and the Board determined there was not aufficient evidence to establish that Ms.
Wilson was treated more harshly. Specifically, the Board stated, “While the Board can
appreciate the fact that the Claimant may have received a more severe discipline for using the
phone and internet for personal reasons, as the Referee stated below, the other employees may
not have been on final warnings as the Claimant was.” Wilson v. Christiana Care Health Serv.,
UIAB Hearing No. 159869 (Mar. 15, 2006); R. at 159.
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violationsand possibleconsequences. Thisargument isanal ogousto one contending
that, since everyone is speeding on the interstate, it must be okay for me to speed
even though | have been given numerous warnings that such conduct is a violation
of law. That defense is unsuccessful in defending a speeding ticket and is equally
without merit here. The record reflects substantial evidence to support the Board’s
conclusion that Christiana Care had just cause to terminate Ms. Wilson, and sheis
therefore disqualified fromthe receipt of unemployment benefits pursuantto 19 Del.
C. 83314(2).
Conclusion
For the foregoing reasons, the decision of the Board is AFFIRMED.

IT 1S SO ORDERED.

Judge William C. Carpenter, Jr.

12



